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Motion  to  dismiss  appeal  denied  May  18,  1915. 
Argued  on  the  merits  March  14,  modified  April  4  1916. 

SMITH  V.  DWIGHT. 

(148  Pac.  477;  158  Pac.  573.) 

Appeal  and  Error— BondB— Amendment. 

1.  An  amended  undertaking  on  appeal  given  in  response  to  a  mo- 
tion to  dismiss,  questioning  the  sufficiency  of  the  undertaking,  should 
have  been  filed  upon  leave  obtained  from  the  Supreme  Court,  and  as 
an  independent  pleading  in  the  proceeding. 

Appeal  and  Error— Notice  of  Appeal— Defects— Onre  hj  Undertaking. 

2.  Where  the  notice  of  appeal  did  not  name  the  court  to  which 
the  appeal  was  taken,  an  amended  undertaking  describing  the  judg- 
ment as  appealed  to  the  Supreme  Court  might  be  considered  as  in 
aid  of  the  notice,  especially  as  it  would  seem  that  on  an  appeal  from 
a  judgment  of  the  Circuit  Court,  which  can  be  appealed  only  to  the 
Supreme  Court,  the  failure  to  name  the  court  is  immaterial. 

Names — '^dem  Sooans." 

3.  In  a  tax  foreclosure  proceeding,  the  names  "Lewis"  and 
"Louis,"  under  common  usage  and  pronunciation,  were  **idem 
9cnans,^^  which  rule  is  that,  if  two  names,  although  spelled  differently, 
sound  alike,  they  are  considered  as  the  same,  and  which  holds  if 
the  attentive  ear  finds  difficulty  in  distinguishing  them  when  pro- 
nounced, or  common  and  long-continued  usage  has  made  them  iden- 
tical in  pronounciation;  absolute  accuracy  in  spelling  names  is  not 
required  in  legal  proceedings,  as  the  law  does  not  regard  the  spell- 
ing of  names  so  much  as  their  sound. 

[As  to  law  of  idem  ionans,  see  note  in  100  Am.  8t.  Bep.  322.] 

Taxation — Tux  Sale — Name— 6tatate. 

4.  Under  section  3586,  L.  O.  L.  providing  that  no  assessment 
shall  be  invalidated  by  a  mistake  in  tne  names  of  the  owner  of  real 
property  assessed.  Section  3701,  providing  that  no  assessment  for 
taxes  shall  be  considered  illegal  on  account  of  any  irregularity  in 

SO  Or.— 1  (1) 
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the  changing  or  listing  the  taxes  to  any  other  name  than  that  of 
the  owner,  and  Section  3710,  providing  that  anj  judgment  for  the 
sale  of  real  estate  shall  estop  all  parties  from  raising  anj  objection 
thereto  or  to  a  tax  title  based  thereon  which  existed  before  such 
judgment,  and  could  have  been  presented  as  a  defense  to  an  appli- 
cation therefor,  a  tax  foreclosure  was  not  void  because,  where  the 
true  name  of  *'Lewis"  L.  Smith  was  written  on  the  complaint,  a  copy 
of  which  was  served  with  the  summons,  the  summons  itself  was 
directed  to  "Louis"  L.  Smith,  where  it  was  not  claimed  that  the 
tax  had  been  paid  or  that  the  property  was  not  liable  to  tax  levy. 


Tazatioii— Tax  Sale— Description  of  Property — Statata. 

5.  The  description  in  an  assessment-roll  of  80  acres  designated 
as  the  "NE.  of  SE.^  and  SE.  of  NE.%,"  omitting  the  "M"  was  an 
abbreviation  permitted  by  Section  3598,  L.  O.  L.,  permitting  an 
abbreviation  in  the  description  of  lands  assessed,  as  anyone  reading 
the  description  could  not  fail  to  understand  what  land  was  assessed, 
and,  at  most,  it  was  a  mere  irregularity. 

[As  to  sufficiency  of  tax  deed  with  reference  to  description  of 
grantee,  see  note  in  Ann.  Oas.  1913A,  1195.] 

Taxation — Tax  Deed — ^Acknowledgment — Statata. 

6.  Under  Section  3702,  L.  O.  L.,  providing  that  a  sheriff's  tax  deed 
shall  be  recorded  "without  the  sealing,  witnessing,  or  acknowledg- 
ment," the  recording  officer  is  simply  required  to  take  official  notice 
of  the  sheriff's  signature,  and  it  is  not  necessary  that  his  deed  be 
acknowledged  or  witnessed. 


Taxation — Tax  Sale— Whole  or  Part — Statute. 

7.  Under  Section  3701,  L.  O.  L.,  providing  that  at  a  tax  sale 
the  person  offering  to  pay  the  amount  due  on  each  tract  for  the 
least  quantity  shall  be  the  purchaser  of  such  quantity,  which  shall 
be  taken  from  the  east  side  of  such  tract,  and  the  remainder  dis- 
charged from  the  lien,  a  sheriff's  tax  sale  of  a  quarter-section  of 
land  valued  at  $7,000  for  taxes,  and  interest,  amounting  to  $110.60, 
without  showing  that  the  land  was  offered  for  sale  in  accordance 
with  the  law  or  whether  the  eastern  or  what  parcel  was  first  of- 
fered, or  in  how  many  parcels  or  for  what  the  several  parcels  were 
sold,  in  view  of  the  finding  that  the  purchaser  was  the  only  bidder, 
was  inequitable  and  unconscionable. 

Taxation^-Actlon  to  Try  Tax  Title — Payment  of  Assessment. 

8.  Where  the  property  of  a  person  is  subject  to  a  tax  under  the 
law,  he  must  conform  to  the  requirements  of  equity  and  pay  the 
assessment  before  he  can  successfully  maintain  a  suit  to  defeat  a 
tax  title  outstanding  against  his  land. 

Taxationr— Tax  Deed — ^Burden  of  Proof— Irregularity. 

9.  Under  Section  3709,  L.  O.  L.,  making  a  sheriff's  tax  deed 
prima  facie  evidence  that  the  sale  was  legally  conducted,  the  owner 
has  the  burden  of  proving  irregularity,  and  his  showing  that  an 
entire  quarter-section  valued  at  $7,000  was  sold  for  liens  totaling 
to  $110  overcame  the  prima  facie  showing  of  regularity. 

[As  to  effect  of  recitals  in  tax  deed  as  evidence,  see  note  in 
31  Am.  St.  Bep.  233.] 
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Pleading — Snfllclency  of  Complaint— Core  Jay  Judgment. 

10.  A  complaint  deelaring  upon  the  stated  account  that  defend- 
ant promised  to  pay  the  amount  found  due  upon  a  settlement  was 
sufficient  after  verdict  or  judgment. 

Attachment— Iden— Judgment. 

11.  Under  Section  308,  L.  O.  L.,  providing  that,  if  judgment  is 
recovered  for  plaintiffi  the  court  shall  order  the  attached  property 
sold  to  satisfy  his  demands,  a  judgment  for  the  amount  demanded, 
not  providing  that  the  attached  property  should  be  sold  to  satisfy 
it  or  preserve  the  attachment  lien,  operated  as  a  waiver  of  tl^e  lien. 

Bzecntion— Fonn  of  Wilt — Judgment. 

12.  Under  a  default  judgment,  not  providing  that  the  attached 
property  should  be  sold  to  satisfy  it,  an  attachment  execution  com- 
manding the  sheriff  to  sell  the  attached  realty,  describing  the  land 
as  in  "10  west,"  without  giving  the  range  or  county  in  which  it  was 
situated,  was  not  authorized  by  the  judgment. 

Ezecation— -Levy — Statute. 

13.  Under  Section  233,  L.  O.  L.,  directing  that,  when  the  writ 
of  execution  is  against  the  property  of  the  debtor,  it  ehall  be  exe- 
cuted by  levy,  according  to  Section  300,  which  requires  a  writ  of 
attachment  to  be  executed  by  delivering  to  the  county  clerk  the 
designated  certificate  showing  that  the  property  has  been  Attached, 
the  failare  to  docket  the  judgment  in  the  lien  docket  or  to  make 
any  further  levy  was  a  failure  to  levy,  where  the  attachment  lien 
had  been  waived. 

Bzecotloiv— Levy— Beqnlflites. 

14.  A  levy  of  writ  is  not  an  essential  requirement,  where  there  is  a 
pre-existing  lien  of  the  judgment  upon  the  property  to  be  sold. 

From  Tillamook:  Webster  Holmes,  Judge. 

This  is  a  suit  by  Lewis  L.  Smith  against  W.  G. 
Dwight,  in  which  there  was  a  decree  in  favor  of  plain- 
tiff and  defendant  appeals.  Respondent  moves  to 
dismiss  the  appeal.  Denied. 

Mr.  T.  B.  Handley  and  Mr.  Frank  Holmes,  for  the 
motion. 

Mr.  G.  W,  Talmage  and  Mr.  E.  J.  Glaus  sen,  emit  r  a. 

In  Banc.  Ma.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

1,  2.  This  is  a  motion  to  dismiss  an  appeal  for  a 
defect  in  a  notice.    This  notice  is  admitted  to  be  suffi- 
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cient,  except  that  it  does  not  name  the  court  to  which 
the  appeal  is  taken.  The  notice  was  served  on  the 
sixteenth  day  of  February,  1915,  and  the  motion  to 
dismiss  was  served  on  the  14th  of  April,  nearly  two 
months  afterward.  An  amended  undertaking  was 
given  in  response  to  the  assignment  in  the  motion  to 
dismiss,  which  questions  the  sufficiency  of  the  under- 
taking also.  The  new  undertaking  describes  the 
judgment  as  being  appealed  to  the  Supreme  Court  of 
the  State  of  Oregon,  and  remedies  other  defects 
therein.  This  amended  undertaking  should  have  been 
filed  upon  a  leave  obtained  from  this  court,  and  as  an 
independent  pleading  in  said  proceeding;  but  over- 
looking that  omission,  which  is  not  questioned,  it  may 
be  considered  as  in  aid  of  the  notice  both  as  to  the 
description  of  the  court  to  which  the  appeal  was 
taken  and  the  judgment  from  which  it  is  taken.  Un- 
der the  authority  of  Holton  v.  Holton,  64  Or.  290  (129 
Pac.  532,  48  L.  E.  A.  (N.  S.)  779),  the  amended  un- 
dertaking aids  the  notice  of  appeal  by  designating 
the  court  to  which  the  appeal  was  taken.  However, 
when  an  appeal  is  from  a  judgment  of  the  Circuit 
Court  which  can  be  appealed  only  to  the  Supreme 
Court  of  the  state,  it  would  seem  to  be  an  immaterial 
error  to  omit  the  naming  of  such  court.  It  is  said  in 
2  Cyc.  813,  that  failure  to  specify  the  court  to  which 
the  appeal  is  taken,  there  being  only  one  court  to 
which  it  may  be  taken,  will  not  be  considered  as  fatal 
to  the  jurisdiction  of  this  court.  In  Holton  v.  Holton, 
64  Or.  290  (129  Pac.  532,  48  L.  E.  A.  (N.  S.)  779),  this 
point  was  made  in  the  motion  in  that  case,  and  the 
notice  was  held  sufficient. 
The  motion  to  dismiss  is  denied.  Denied. 
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Modified  April  4,  1919. 

On  the  Mebits. 

(156  Pac.  573.) 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  to  quiet  title  to  the  west  half  of  the 
southwest  quarter  of  section  1,  and  the  northeast 
quarter  of  the  southeast  quarter  and  the  southeast 
quarter  of  the  northeast  ^quarter  of  section  2,  town- 
ship 1  north,  range  10  west  of  the  Willamette  Merid- 
ian, in  Tillamook  County,  Oregon.  From  a  decree 
in  favor  of  the  plaintiff,  defendant  appeals.  The 
complaint  is  in  the  usual  form  in  such  cases. 

In  his  answer  defendant  denies  the  plaintiff's  title, 
and  further  sets  up  as  his  muniments  of  title  to  the 
land  a  sheriff's  deed  executed  pursuant  to  a  decree 
of  foreclosure  of  a  delinquent  tax  certificate,  and  the 
other  a  sheriff's  deed  upon  sale  on  execution  of  a  judg- 
ment in  the  County  Court.  The  reply  put  in  issue  the 
affirmative  matter  of  the  answer.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  W.  Talmage  and  Mr.  E.  J.  Claussen,  with  an 
oral  argument  by  Mr.  Talmage. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frank  Holmes  and  Mr.  T.  B.  Handley,  with  an 
oral  argument  by  Mr.  Holmes. 

Mb.  JusTicas  Beak  delivered  the  opinion  of  the 
court 

If  defendant  maintains  title  to  the  realty  by  virtue 
of  either  of  the  alleged  proceedings  he  must  prevail; 
otherwise  not.    We  will  first  take  up  the  matter  of 
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the  decree  of  foreclosure  of  the  delinquent  tax  certifi- 
cate, the  sale  and  sheriflf's  deeds  thereunder.  The 
record  discloses  that  in  1896  plaintiff  obtained  a 
patent  for  the  land  from  the  government  of  the  United 
States.  The  following  appears  upon  the  assessment- 
roll  for  Tillamook  County  for  the  year  1907: 

Smith,  Louis  L.      West  one-half  of  Sec.    1,   Tp.    1   North,   Bange   10 

Southwest  one-quarter.  west,  Willamette  Merid- 

Smith,   Louis    L.      Northeast   of  ian. 

Southeast  one-quarter  St  Sec.   2,   Tp.    1    North,   Bange   10 

Southeast    of    Northeast  west,  Willamette  Merid- 

one-quarter.  ian. 

— ^with  a  total  tax  of  $18.40  extended  and  carried  to 
the  delinquent  column.  This  tax  not  being  paid,  a 
certificate  of  delinquency  for  it,  amounting,  with  in- 
terest, penalties  and  costs,  to  $22.40  was  issued  to  W. 
G.  Dwight,  who  paid  the  taxes  on  the  land  for  the 
years  1908  and  1909,  in  the  sums  of  $28.93  and  $28.58, 
respectively.  On  December  9,  1911,  Dwight  in- 
stituted a  suit  in  the  Circuit  Court  and  filed  a  com- 
plaint against  ** Lewis**  L.  Smith  to  foreclose  his  lien 
on  the  land  for  the  amount  of  the  certificate  and  taxes 
paid,  with  interest.  A  summons  was  issued  therein 
directed  to  '* Louis**  L.  Smith  requiring  him  to  ap- 
pear and  defend  or  pay  the  amount  due  within  60 
days  after  service  thereof  or  a  decree  would  be  en- 
tered foreclosing  the  lien  of  the  taxes  and  costs  against 
the  real  estate.  The  return  of  the  sheriff  shows  that 
the  summons,  together  with  a  duly  certified  copy  of  the 
complaint,  was  personally  served  upon  the  defendant 
''Louis**  L.  Smith  within  said  county  on  February 
10,  1912.  Defendant  in  writing  accepted  service  in 
the  case,  signing  his  name  **L.  L.  Smith.**  On  April 
16,  1912,  by  default  plaintiff  was  given  a  judgment 
against  the  property  described  for  the  amount  of  the 
certificate  mentioned  and  the  taxes  he  had  paid,  with 
accrued  interest  and  costs,  $7,  aggregating  $110.60. 
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It  was  therein  adjudged  as  follows:  ** Which  said 
judgment  shall  be  a  several  judgment  against  each 
tract  or  lot,  or  part  of  a  tract  or  lot  of  land,  herein- 
before mentioned  in  the  amounts  set  opposite  thereto/* 
It  was  **  further  ordered  and  decreed  that  the  sheriff 
of  this  county  sell  said  real  property  or  so  much 
thereof  as  may  be  necessary  to  satisfy  said  judgment, 
with  accruing  costs,  and  that  the  clerk  of  this  court 
make  out  and  deliver  to  the  sheriff  a  certified  copy 
of  this  decree  as  his  authority  to  make  said  sale.** 
Notices  of  sale  were  posted  by  the  sheriff  as  provided 
by  the  statute,  and  the  several  subdivisions  of  land 
described  were  sold  together  to  W.  G.  Dwight  for  the 
amount  of  the  judgment.  A  return  of  the  sale  was 
certified  and  a  deed  of  the  land  to  plaintiff  was  exe- 
cuted by  the  sheriff  in  statutory  form. 

3.  It  is  insisted  by  plaintiff's  counsel  that  the  tax 
deed  is  void,  for  the  reason  that  the  land  was  assessed 
to  *' Louis**  L.  Smith  instead  of  '* Lewis"  L.  Smith, 
the  true  name  of  the  owner,  and  that  some  of  the  sub- 
sequent proceedings  were  against  plaintiff  as  ** Louis** 
L.  Smith.  This  position  is  untenable.  Common 
usage  and  pronunciation  make  the  name  ** Louis'*  L. 
Smith  and  '* Lewis**  L.  Smith  idem  sonans.  For  the 
pronunciation  of  ''Louis,*'  see  Century  Dictionary, 
1914  edition,  volume  6,  page  623.  The  law  does  not 
regard  the  spelling  of  names  so  much  as  their 
sound.  According  to  the  doctrine  of  idem  sonans,  if 
two  names,  although  spelled  differently,  sound  alike, 
they  are  considered  as  the  same:  29  Cyc,  p.  272  et 
seq.,  and  notes.  Idem  sonans  is  said  to  exist  if  the 
attentive  ear  finds  diflficulty  in  distinguishing  them 
when  pronounced,  or  common  and  long-continued 
usage  has  m^de  them  identical  in  pronunciation.  Ab- 
solute accuracy  in  spelling  names  is  not  required  in 
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legal  proceedings:  4  Words  and  Phrases,  p.  3380;  14 
Ency.  PL  &  Pr.,  p.  288.  This  principle  applies  to 
** Louis*'  and  to  ''Lewis'':  Black  v.  State,  66  Ala. 
493 ;  Marr  v.  Wetzel,  3  Colo.  2. 

4.  Section  3586,  L.  0.  L.,  as  it  then  existed,  pro- 
vided that  no  assessment  should  be  invalidated  by  a 
mistake  in  the  name  of  the  owner  of  real  property 
assessed.    Section  3701  directs  in  part  that: 

In  all  such  judicial  proceedings  **no  assessment  of 
property  or  charge  for  any  of  said  taxes  shall  be  con- 
sidered illegal  on  account  of  any  irregularity  in  the 
assessment-rolls,  or  on  account  of  the  assessment- 
rolls  not  having  been  made,  completed  and  returned, 
within  the  time  required  by  law,  or  on  account  of  the 
property  having  been  charged  or  listed  in  the  assess- 
ment or  tax-roU  without  any  name,  or  with  any  other 
name  than  that  of  the  owner ;  and  no  error  or  inform- 
ality in  the  proceedings  of  any  of  the  officers  con- 
nected with  the  assessment,  equalization,  levying,  or 
collection  of  taxes  shall  vitiate  or  in  any  manner  affect 
the  tax  or  the  assessment  thereof ;  and  any  irregulari- 
ties or  informalities  in  the  assessment-rolls  or  tax- 
rolls,  or  in  any  of  the  proceedings  connected  with  the 
assessment  or  levy  of  such  taxes,  or  any  omission  or 
defective  act  of  any  officer  or  officers  connected  with 
the  assessment,  equalization,  or  levying  of  such  taxes, 
may,  in  the  discretion  of  the  court,  be  corrected,  sup- 
plied, and  made  to  conform  to  law  by  the  court.  The 
court  shall  give  judgment  and  decree  for  such  taxes, 
assessments,  penalties,  interests,  and  costs,  as  shall 
appear  to  be  due  upon  the  several  lots  or  tracts  de- 
scribed in  said  summons  and  application  for  judgment 
and  decree,  and  such  judgment  and  decree  shall  be  a 
several  judgment  against  and  lien  upon  each  tract  or 
lot,  or  part  of  a  tract  or  lot,  for  each  kind  of  tax  or 
assessment  included  therein,  including  all  penalties, 
interest,  and  costs." 

The  tax  proceedings  and  foreclosure  were  not  void 
on  account  of  the  name.    The  complaint,  a  copy  of 
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whicli  was  served  upon  defendant  with  the  summons, 
contained  his  name  as  written  in  the  patent  Section 
3710,  L.  0.  L.,  provides : 


it 


Any  jnd^ent  or  decree  for  the  sale  of  real  es- 
tate, as  provided  in  this  section,  shall  estop  all  parties 
from  raising  any  objections  thereto,  or  to  a  tax  title 
based  thereon,  which  existed  at  or  before  the  rendition 
of  such  judgment  and  could  have  been  presented  as  a 
defense  to  the  application  for  such  judgment  in  the 
court  wherein  the  same  was  rendered ;  and  as  to  all  such 
questions  the  judgment  or  decree  itself  shall  be  con- 
clusive evidence  of  its  regularity  and  validity  in  all 
collateral  proceedings,  except  in  cases  where  the  tax 
or  assessments  have  been  paid,  or  the  real  estate  was 
not  liable  to  the  tax  or  assessment,  and  the  judgment 
or  decree  shall  be  prima  facie  evidence  that  the  tax 
or  assessments  have  not  been  paid,  and  that  the  real 
estate  conveyed  was  subject  to  taxation  at  the  time 
the  same  was  assessed.  No  certificate  of  delinquency 
or  sale  of  land  for  taxes,  or  deed  made  in  pursuance 
thereof,  shall  be  of  any  validity  if  the  taxes  for  which 
the  certificate  was  issued  shall  have  been  paid  prior  to 
the  issuance  of  such  certificate :  Provided, ' '  etc. 

There  is  no  claim  made  that  the  taxes  have  been 
paid  or  that  the  real  estate  was  not  liable  to  the  sev- 
eral levies. 

5.  Objection  is  made  by  plaintiff  to  the  description 
in  the  assessment-roll  for  1907  of  the  80  acres  desig- 
nated as  '*  northeast  of  southeast  quarter  and  the 
southeast  of  the  northeast  quarter  of  section  2,  Tp.  1 
north,  Eange  10  west,  Willamette  Meridian,'*  for  the 
reason  that  the  '*%*'  is  omitted.  This  is  practically 
an  abbreviation  which  is  permitted  by  Section  3598, 
L.  0.  L.  Any  person  reading  the  description  cannot 
fail  to  imderstand  what  land  is  assessed.  At  the 
most,  this  is  a  mere  irregularity.  All  objection  of 
this  kind  should  have  been  made  by  plaintiff  in  the 
foreclosure  suit,  and  he  is  now  precluded  from  making 
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the  same  by  virtue  of  Section  3710,  L.  0.  L.  The 
judgment  in  the  foreclosure  suit  is  a  valid  lien  upon 
the  land  for  the  amount  thereof:  Hoskins  v.  Dwight, 
69  Or.  558  (139  Pac.  922) ;  Washington  Timber  &  Loan 
Co.  V.  Smith,  34  Wash.  625  (76  Pac.  267). 

6.  Exception  to  the  sheriff's  deed  is  also  taken  by 
the  plaintiff  because  it  is  not  acknowledged  or  wit- 
nessed. It  is  in  the  form  provided  by  Section  3702, 
L.  O.  L.,  which  enacts  that  such  a  deed  shall  be  re- 
corded **  without  sealing,  witnessing,  or  acknowledg- 
ment.*' This  simply  requires  the  recording  oflScer  to 
take  official  notice  of  the  signature  of  the  sheriff.  The 
deed  is  not  vulnerable  to  this  objection. 

7,  8.  It  is  contended  by  counsel  for  plaintiff  that 
under  Section  3701,  L.  0.  L.,  only  that  part  of  the  land 
necessary  to  pay  the  tax  should  have  been  sold,  and  not 
the  whole  estate.  The  provision  thereof  relating  to 
the  sale  is  as  follows : 

**At  such  sale  the  person  offering  to  pay  the 
amount  due  on  each  tract  or  lot  for  the  least  quantity 
thereof  shall  be  the  purchaser  of  such  quantity,  which 
shall  be  taken  from  the  east  side  of  such  tract  or  lot, 
and  the  remainder  thereof  shall  be  discharged  from 
the  lien.  In  determining  such  piece  or  parcel  of  such 
lot  or  tract,  a  line  is  to  be  drawn  due  north  and  south, 
far  enough  west  of  the  eastern  point  of  tract  to  make 
the  reqmsite  quantity.  The  sheriff  may  include  in 
one  notice  any  number  of  separate  tracts  or  lots.  No 
confirmation  of  any  sale  is  required  or  necessary.'* 

Prior  to  the  passage  of  this  law  in  1907  tax  titles 
and  assessments  were  often  found  to  be  defective,  and 
the  act,  some  of  the  sections  of  which  have  been  re- 
ferred to  already,  was  doubtless  intended  to  remedy 
this  evil  by  providing  for  the  foreclosure  of  certificates 
of  delinquency.  The  proceedings,  especially  upon  a 
sale,  were  radically  changed  from  what  they  had 
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theretofore  been:  See  Hoskins  v.  Divight,  69  Or.  558 
(139Pac.  922). 

It  was  shown  upon  the  trial  that  the  land  in  ques- 
tion was  of  the  value  of  $7,000.  In  order  for  the  gov- 
ernment to  be  maintained,  taxes  must  be  paid.  It  is 
a  well-settled  rule  that,  where  the  property  of  a  per- 
son is  subject  to  the  tax  under  the  law,  before  he  can 
successfully  maintain  a  suit  to  defeat  a  tax  title  out- 
standing against  his  land  he  must  conform  to  the  re- 
quirements of  equity  and  pay  the  assessment.  Plain- 
tiff has  not  done  so.  How  much  of  his  land  should  be 
soldt  Both  the  statute  and  the  decree  of  the  court, 
in  effect,  direct  that  a  sufficient  amount  of  the  land 
shall  be  sold  to  satisfy  the  tax  judgment.  The  law 
quoted  above  enacts  that  *'the  person  offering  to  pay 
the  amount  due  on  each  tract  or  lot  for  the  least 
quantity  thereof  shall  be  the  purchaser, '^  and  directs 
that  such  quantity  shall  be  taken  from  the  east  side 
thereof,  and  the  remainder  discharged  from  the  lien. 
Therefore  the  sheriff's  return  of  the  sale  should  show 
that  the  land  was  offered  for  sale  in  such  a  manner 
as  to  enable  one  to  bid  therefor  in  accordance  with 
the  law.  The  return  of  sale  discloses  that  the  prop- 
erty was  exposed  *'for  sale  in  separate  parcels'*  at 
public  auction,  etc  It  does  not  appear  whether  the 
eastern  or  what  parcel  was  first  offered,  or  whether 
the  land  was  offered  in  1-acre  or  80-acre  tracts,  or  in 
what  amount,  or  in  how  many  parcels,  or  for  what  the 
"separate  parcels"  were  sold.  The  plain  intent  of 
the  statute  was  to  avoid  an  unnecessary  sale  of  the 
whole  of  a  large,  valuable  tract  for  a  small  tax.  The 
law  is  mandatory,  and  must  be  strictly  construed. 
It  is  designed  to  protect  the  property  holder:  Com- 
mercial Bank  v.  Sanford  (C.  C),  103  Fed.  98,  102. 
No  good  cause  can  be  conceived  for  selling  property 
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valued  at  $7,000  to  satisfy  a  lieu  of  $110.60.  It 
amouuts  to  a  coufiscatiou  of  plaiutiff's  laud:  Brent- 
ano  V.  Brentano,  41  Or.  15,  19  (67  Pac.  922).  The 
sale  is  iuequitable  aud  uucousciouable. 

While  the  return  shows  that  the  purchaser  was  **the 
best  bidder,"  and  the  *' tract  being  the  least  quantity 
bid,*'  it  follows  that  there  was  no  other  bid.  The  law 
being  somewhat  new  in  operation,  it  would  seem  that 
the  essentials  thereof  were  not  complied  with  in  sub- 
stance: See  37  Cyc.  1343.  An  oflScer  executing  his 
process,  whether  it  be  an  execution  upon  a  judgment 
or  a  decree  vesting  in  him  power  to  sell  delinquent 
land,  should  not  make  an  excessive  levy  or  sale.  He 
should  exercise  his  authority  so  as  to  obtain  the  amount 
due  without  causing  unnecessary  injury  to  the  debtor 
or  delinquent  taxpayer.    A  text-writer  says: 

"If  there  be  no  statute  regulating  the  matter,  the 
same  principle  would  be  enforced  by  the  courts**: 
Burroughs  on  Taxation,  pp.  304,  305;  2  Cooley  on 
Taxation,  p.  953;  Townsend  etc.  Bank  v.  Todd,  47 
Conn.  190;  Mar g raff  v.  Cunningham^ s  Heirs,  57  Md. 
585. 

**A  sale  of  the  whole  when  less  would  pay  the  tax 
would  be  such  a  fraud  on  the  law  as  to  render  the  sale 
voidable  at  the  option  of  the  land  owner,  and  the  deed 
would  be  void  on  its  face  if  it  showed  the  fact  of  such 
excessive  sale":  2  Cooley  on  Taxation,  p.  953;  Com- 
mercial Bank  v.  Sanford,  (C.  C),  103  Fed.  98,  102; 
Allen  V.  Morse,  72  Me.  502. 

A  tax  sale  under  our  present  statute  is  not  required 
to  be  confirmed.  The  taxpayer  in  default  is  seldom 
present ;  hence  the  proceedings  should  be  closely  scru- 
tinized, and,  wherever  the  rights  of  the  delinquent  tax- 
payer have  not  been  accorded  the  protection  which  the 
law  affords,  the  sale  should  be  set  aside:  2  Cooley, 
Taxation  (3  ed.),  p.  943.    We  do  not  intend  to  criticise 
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the  form  of  the  return  of  the  sale  in  the  present  case. 
The  difficulty  is  that  the  substance  is  wanting  in  the 
printed  return.  If  it  were  shown  that  a  less  number 
of  acres  had  been  offered  or  that  there  had  been  a  re- 
fusal to  purchase  a  less  quantity,  or  indicated  in  any 
informal  way  that  the  statute  had  been  observed,  and 
not  entirely  overlooked,  the  proceedings  would  have 
more  of  an  appearance  of  fairness:  Roth  v.  Gabbert, 
123  Mo.  21  (27  S.  W.  528) ;  Reynolds  v.  Lincoln,  71 
CaL  183  (9  Pac.  176,  12  Pac.  449). 

9.  We  have  not  disregarded  Section  3709,  L.  0.  L., 
making  a  sheriff's  tax  deed  prima  facie  evidence  of  the 
following  facts : 

"L  That  the  real  estate  conveyed  was  subject  to 
taxation  at  the  time  the  same  was  assessed  in  the  time 
and  manner  required  by  law. 

'*2.  That  the  taxes  or  assessments  were  regularly 
levied,  and  were  not  paid  at  any  time  before  the  is- 
suance of  the  deed. 

"3.  That  the  real  estate  conveyed  had  not  been  re- 
deemed from  the  sale  at  the  date  of  the  deed. 

'*4.  That  the  real  estate  was  duly  sold  for  taxes, 
assessments,  penalties,  and  costs  as  stated  in  the  deed. 

"5.  That  the  grantee  in  the  deed  was  the  purchaser 
or  assignee  of  the  purchaser. 

*'6.  That  the  sale  and  all  antecedent  proceedings 
were  conducted  in  the  manner  required  by  law.*' 

This  changes  the  burden  of  proof  to  the  owner  or 
taxpayer,  and  the  prima  facie  showing  is  overcome  by 
the  undisputed  evidence  that  the  entire  quarter-section 
is  of  the  value  of  $7,000  and  the  facts  shown  by  the 
proceedings  in  the  record.  The  deed  should  be  re- 
jected, and  the  sale  canceled. 

10.  We  come  next  to  the  sale  upon  an  execution  is- 
sued on  the  judgment  against  Smith  in  the  County 
Court.  T&hnage  &  Johnson  commenced  this  action  to 
recover  the  sum  of  $100.    Counsel  for  Smith  contend 
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that  the  complaint  therein  is  insufficient  npon  which 
to  base  a  judgment.  This  claim  is  without  merit.  The 
complaint  declared  upon  a  stated  account  that  defend- 
ant promised  to  pay  the  amount  found  due  upon  the 
settlement,  and  is  sufficient  at  least  after  verdict  or 
judgment 

11.  The  record  shows  that  summons  was  issued  and' 
served  personally  within  the  county,  and  that  in  that 
action  a  writ  of  attachment  was  issued  and  levied  upon 
the  land  in  question.  On  June  1,  1911,  judgment  by 
default  was  duly  rendered  for  the  amount  demanded, 
but  did  not  provide  that  the  attached  property  should 
be  sold  to  satisfy  the  same  or  preserve  the  attachment 
lien.  To  preserve  and  continue  such  a  lien  the  judg- 
ment order  must  direct  the  sale  of  the  property  seized 
and  the  entry  in  an  attachment  action  of  a  simple 
money  judgment  operates  as  a  waiver  of  the  lien: 
Section  308,  L.  0.  L.,  Bremer  v.  Fleckenstein,  9  Or. 
266,  271 ;  Moore  Mfg.  Co,  v.  Billings,  46  Or.  401,  403 
(80  Pac.  422) ;  Mertens  v.  Northern  State  Bank,  68  Or. 
273  (135  Pac.  885). 

12.  Nevertheless  an  attachment  execution  was  issued 
commanding  the  sheriff  to  sell  the  attached  realty, 
namely,  the  land  in  controversy,  describing  the  same, 
however,  as  in  **10  west,**  without  giving  the  range 
or  county  in  which  it  is  situated:  See  Hoskins  v. 
D wight,  69  Or.  558  (139  Pac.  922).  This  writ  was  not 
authorized  by  the  judgment  to  be  issued.  Hamilton  v. 
Potvers,  80  Mich.  313  (45  N.  W.  580). 

13.  14.  It  is  not  shown  that  the  judgment  was 
docketed  in  the  lien  docket.  No  further  levy  appears 
to  have  been  made.    Section  233,  L.  0.  L.,  directs  that : 

'*When  the  writ  of  execution  is  against  the  prop- 
erty of  the  judgment  debtor,  it  shall  be  executed  by 
the  sheriff,  as  follows :  *  *  4.  Property  shall  be  levied 
on  in  like  manner  and  with  like  effect  as  similar  prop- 
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erty  is  attached,  as  provided  in  Sections  300.  301,  and 
303/' 

Section  300  requires  a  writ  of  attachment  to  be  exe- 
cuted by  delivering  to  the  county  clerk  the  designated 
certificate  showing  the  property  has  been  attached. 
The  attachment  lien  having  been  waived  there  was  no 
compliance  with  the  law  or  any  levy  made.  The  sheriff 
proceeded  to  advertise  the  land  as  defectively  de- 
scribed, and  sold  the  same  to  the  defendant's  assignor. 
In  due  time  a  sheriff's  deed  was  executed  to  defend- 
ant therefor. 

Plaintiff's  counsel  made  timely  objection  to  all  the 
record  evidence.  1  Freeman  on  Executions,  Section 
41,  states  in  part: 

**  Where  a  writ  was  issued  ag:ainst  special  property 
upon  the  theory  that  the  plaintiff  had  a  lien  thereon, 
and  it  was  determined  that  such  a  lien  did  not  exist, 
and  that  the  plaintiff  was  entitled  to  a  general  execu- 
tion only,  it  was  said  that  the  special  execution  was 
void  and  should  be  quashed,  but  that,  where  the  exe- 
cution was  general  in  form,  it  was  not  rendered  void 
by  a  mistaken  assertion  or  recital  therein  that  a  lien 
existed  on  certain  described  property." 

A  levy  of  a  writ  is  not  an  essential  requirement  when 
there  is  a  pre-existing  lien  of  the  judgment  upon  the 
property  to  be  sold;  but,  where  the  statute  requires 
a  levy  to  be  made  in  a  certain  manner  in  order  to  make 
a  proper  record,  it  should  be  complied  with :  Hamblen 
V.  Hamblen,  33  Miss.  455  (69  Am.  Dec.  358) ;  2  Free- 
man, Executions,  §  280.  The  amount  of  the  judg- 
ment is  about  the  same  as  that  of  the  tax  judgment, 
and  many  of  the  comments  we  have  made  touching 
upon  the  tax  sale  apply  with  equal  force  to  the  exe- 
cution sale.  In  view  of  the  defects  mentioned  in  the 
action  in  the  County  Court  which  is  limited  in  its  juris- 
diction and  the  subsequent  proceedings  thereunder  and 
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the  equities  of  the  case,  the  objection  to  the  judgment- 
roll  should  be  sustained,  and  the  same  held  for  naught. 
The  decree  of  the  lower  court  should  be  so  modified 
as  to  declare  the  plaintiff  Louis  L.  Smith  to  be  the 
owner  in  fee  of  the  land  described  in  the  complaint, 
subject  to  the  lien  of  the  tax  decree  in  the  Circuit  Court 
and  subject  to  the  judgment  in  the  action  in  the  County 
Court  in  the  event  that  proper  proceedings  are  taken 
to  subject  the  land  to  a  lien  thereof ;  neither  party  to 
recover  costs  in  this  court.  Modified. 

Mr.  Chief  Justice  Moorb,  Mr.  Justice  Harris  and 
Mr.  Justice  Benson  concur. 


Argued  October  7, 1915. 
Modified  February  1,  rehearing  denied  April  4,  1916. 

SARGENT  V.  AMERICAN  BANK  AND  TRUST  CO. 

(154  Pac.  759,  156  Pac.  431.) 

Banks  and  Banking— Legal  Capacity  to   Sue— Liability  of  Stock- 
kolden — Conversion. 

1.  Under  Section  4586,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  244,  providing  that  the  superintendent  of  banks  may  liquidate 
the  affairs  and  administer  the  assets  of  a  bank  of  whicb  he  has 
taken  charge,  and  do  whatever  is  necessary  to  preserve  its  assets 
and  business,  and  enforce  the  individual  liability  of  stockholders, 
the  superintendent  of  banks  representing  primarily  the  creditors 
and  depositors  of  the  bank  had  legal  capacity  to  sue  defendant  for 
the  value  of  stock  transferred  to  him  in  consideration  of  a  convey- 
ance of  realty  to  which  his  title  was  practically  worthless,  and  for 
the  value  of  other  stock  alleged  to  have  been  wrongfully  converted 
by  him  to  his  own  use. 

Banks  and  Banking— Action  by  Superintendent  of  Banks— Defense— 
Fracdndent  and  Unanthorized  Acts  of  Bank. 

2.  In  a  suit  by  the  superintendent  of  banks  against  a  stockholder 
of  an  insolvent  bank  for  the  value  of  stock  converted  by  him  to 
his  own  use,  and  also  stock  transferred  to  him  in  consideration  of  a 
worthless  title  to  realty,  fraudulent  and  unauthorized  acts  of  the 
bank  are  not  available  as  a  defense. 
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Bulks  and  Bankiiig— Stock— ParehMe  by  Bank— Vallditj. 

3.  Under  Section  4569,  L.  O.  L.,  forbidding  a  bank  to  bnj  its 
own  stoek  except  under  circumstances  not  ezistinff  when  the  stock 
in  question  was  surrendered,  an  attempted  surreuder  of  bank  stock 
bj  a  subscriber  who  bad  given  worthless  assets  of  another  bank  in 
exchange  therefor,  was  void,  and  did  not  vest  the  bank  with  owner- 
ship of  the  stock  surrendered  or  give  it  a  right  to  reissue  same. 

Banks  and  Banking— Insolvmcy — Subscriber— Liability. 

4.  In  a  suit  by  the  superintendent  of  banks  to  recover  from  a 
stockholder  of  an  insolvent  bank  the  value  of  stock  for  which  he 
had  given  a  practically  worthless  title  to  realty,  the  fact,  if  it  were 
a  fact,  that  the  stock  was  some  which  had  been  unlawfully  bought 
in  by  the  bank  and  reissued  to  defendant,  did  not  render  him  any 
the  leas  a  subscriber  liable  for  whatever  he  had  not  paid  on  the  stock. 

Banks  and  Banking— Znaolvsncy— Action  by  Snpsrintendant  of  Banks 
— Defense. 

5.  In  a  suit  by  the  superintendent  of  banks  for  the  value  of  stock 
for  which  defendant  had  given  practically  worthless  property,  it  was 
no  defense  that  defendant  had  caused  part  of  the  stock  to  be  issued 
to  a  third  person. 

Banks  and  Banking— Insolvency— Aoit  by  Superintendent  of  Banks— 
Defense. 

6.  Where,  in  a  suit  by  the  superintendent  of  banks  for  the  value 
of  stock  for  which  defendant  had  given  a  practically  worthless  title 
to  realty,  it  appeared  that  the  transaction  was  a  fraud  on  the  bank, 
its  stockholders  and  creditors,  and  that  for  several  months  after 
it  took  place,  defendant  acted  as  president  of  the  bank,  and  held  it 
out  to  the  public  as  being  solvent,  he  could  not  be  heard  to  say  by 
way  of  defense  that  the  bank  stock  was  as  worthless  as  his  title  to 
the  realty. 

Banks  and  Banking— Sale  of  Bank  Stock— Duty  of  Subscriber. 

7.  A  subscriber  to  the  stock  of  a  bank  must  exercise  the  utmost 
good  faith  to  see  that  what  he  gives  in  exchange  is  equal  to  the  par 
value  of  the  stock. 

Banks  and  Banking— Sale  of  Stock— Payment  in  Bealty. 

8.  Under  Section  4571,  L.  O.  L.,  prohibiting  banks  from  purchasing 
realty  except  such  as  is  necessary  for  the  location  of  its  business, 
including  other  premises  iif  the  same  building  to  rent  for  income 
not  exceeding  in  cost  50  per  cent  of  its  paid-in  capital,  surplus  and 
undivided /profits,  and  such  as  shall  be  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted,  or  as  shall  be  purchased  by  it 
for  its  protection  at  judicial  sales,  an  attempted  payment  for  bank 
stock  in  realty,  not  within  the  exceptions  of  the  statute,  was  unau- 
thorized and  amounted  to  no  payment  at  all,  except  to  the  extent 
that  the  proceeds  of  the  attempted  payment  went  to  swell  the  bank's 
assets. 

Banks  and  Banking— Insolvency— Suit  for  Value  of  Stock — ^Defense. 

9.  In  a  suit  in  equity  by  the  superintendent  of  banks  for  the  value 
of  bank  stock  bought  by  defendant,  defendant  could  not  be  heard 
to  say  by  way  of  defense  that  he  had  given  certain  property  in  ez^ 
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change  for  the  stock,  where  it  appeared  that  after  becoming  presi- 
dent  of  the  bank  he  removed  such  property  from  the  bank's  assets 
and  converted  it  to  his  own  use. 

Banks  and  Banking— Liability  of  Stockkolderv—Beleaae— Validity. 

10.  Where  a  purchaser  of  bank  stock  gave  in  exchange  therefor 
practically  worthless  property,  a  release,  executed  in  the  name  of  the 
bank  and  signed  by  its  manager  and  cashier,  of  all  claims  against 
such  purchaser,  was  ineffective,  where  it  was  executed  without  au- 
thority of  the  board  of  directors  or  of  the  stockholders. 

Banks  and  Banking— Insolvency — Suit  by  Superintendent  of  Banks — 
Defense. 

11.  An  indemnity  agreement  purporting  to  be  a  sale  of  bank  stock 
to  another  by  defendant,  who  had  purchased  same  giving  practically 
worthless  property  therefor,  was  unavailable  to  protect  defendant 
from  liability  for  the  value  of  stock  in  a  suit  by  the  superintendent 
of  banks,  where  it  appeared  that  the  transaction  was  in  fact  a  re- 
transfer  of  the  stock  to  the  bank  and  a  mere  subterfuge  to  circum- 
vent the  law  which  prohibits  a  bank  from  purchasing  its  own  stock, 
and  was  adopted  to  enable  defendant  to  escape  liability. 

Banks  and  Banking— <fonveislon  of  Bank  Stock— Eestonttlonr—Bi^t 
of  Becovery. 

12.  Where  in  a  suit,  brought  by  the  superintendent  of  banks  in 
the  interest  of  creditors  and  innocent  stockholders  of  an  insolvent 
bank  for  the  unlawful  appropriation  of  bank  stock  which  defendant, 
while  president  of  the  bank,  unlawfully  and  without  consent  of  the 
directors  caused  to  be  issued  to  himsef  and  for  which  he  paid  nothing, 
it  appeared  that  defendant  had  restored  the  equivalent  of  that  which 
he  bad  thus  unlawfully  retained,  and  that  the  bank  had  lost  nothing 
by  the  transaction,  plaintiff  was  not  entitled  to  recover  for  such  con- 
version. 

Banks  and  Banking— Insolvency— Superintendent  of  Banks-^nris- 
diction  in  Equity. 

13.  That  the  books  of  an  insolvent  bank  showed  on  their  face 
a  regular  purchase  and  issue  of  bank  stock  to  defendant  and  a  pay- 
ment credit  of  the  reasonable  value  thereof  in  realty  and  stock  of 
another  company,  when  in  fact  such  realty  and  stock  were  worth- 
less and  such  credit  fraudulent,  and  that  defendant  had  obtained 
an  apparently  refinil&f  release  of  liability  signed  by  the  officers  of 
the  bank,  when  in  fact  the  release  was  fl^authorized  and  fraudulent, 
authorized  the  institution  of  a  suit  in  equity  by  the  superintendent 
of  banks;  it  clearly  appearing  that  a  suit  at  law  would  not  afford  an 
adequate  remedy  in  such  case. 

Banks  and  Banking— Insolvency — Suit  by  Superintendent  of  Banks — 
Defense— Bond  of  Indemnity. 

14.  In  a  suit  by  the  superintendent  of  banks  against  a  stoek- 
holder  of  an  insolvent  bank  to  recover  the  value  of  stock  issued  to 
him  in  exchange  for  practically  worthless  property,  a  bond  signed 
by  another  stockholder  and  the  bank,  indemnifying  defendant  against 
liability  to  stockholders  of  the  bank,  constituted  no  defense;  the 
stockholder's  undertaking  being  a  personal  matter  between  him  and 
defendant,  and  the  bank's  undertaking  being  void  as  to  its  creditors. 
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Banks  aad  Banking— IiiBolyeiicy — Solt  lyy  Superintendent  of  Banki — 
Parties. 

15.  In  snch  8uit,  it  was  not  necesBary  to  make  all  the  stockholders 
of  the  bank  parties;  the  superintendent  of  banks  having  authority 
to  bring  any  suit  that  the  bank  or  any  stockholder  could  have  brought. 

Banks  and  Banking— Insolyency—Snlt  of  Superintendent  of  Banks — 
Defense. 

10.  In  a  suit  by  the  superintendent  of  banks  for  the  value  of 
stock  exchanged  for  practically  worthless  property,  it  was  no  de- 
fense that  other  stockholders  had  failed  to  pay  in  full  for  their  stock. 

Banks  and  Banking— InsolTSncj— Solt  by  Superintendent  of  Banks — 
Plea  In  Abatement — ^Pendency  of  Another  Suit. 

17.  In  such  suit,  a  plea  in  abatement  alleging  that  plaintiff  was 
suing  another  person  for  a  subscription  for  the  same  stock  was  not 
available,  though  such  fact  might  be  considered  as  evidence  of  an 
admission  by  plaintiff  that  such  other  person  and  not  defendant 
was  the  person  liable. 

Interest— Accrual  of  Bight— Katnre  of  Liability. 

18.  Where  a  purchaser  of  bank  stock  agreed  to  pay  therefor  in 
land  and  stock  of  a  messenger  company,  on  the  rendition  of  judg- 
ment against  him  for  the  value  of  the  bank  stock  on  the  ground  that 
the  land  and  messenger  company  stock  were  not  as  represented, 
the  purchaser  having  strenuously  controverted  his  liability  in  good 
faith,  he  is  liable  for  interest  only  from  the  judgment,  and  not  from 
the  original  contract  of  purchase. 

Interest — ^Nature  of  Blgbt — Statutory  Provision. 

19.  In  Section  6028,  L.  O.  L.,  providing  that  the  rate  of  interest 
shall  be  6  per  cent  per  annum  ''on  all  moneys  after  the  same  be- 
comes due;  on  judgments  and  decrees  for  the  payment  of  money," 
on  money  received  to  the  use  of  another  and  retained  beyond  a 
reasonable  time  without  the  owner's  consent  or  on  money  due  on 
the  settlement  of  matured  accounts,  and  when  there  in  a  contract  to 
pay  interest  and  no  rate  specified,  the  semicolon  divi  Mng  the  clause 
quoted  should  be  disregarded,  so  that  the  first  class  on  which  the 
statute  provides  for  interest  is  money  due  on  judgments  and  decrees. 

Statntee — Construction— Intent  of  Legislature — ^Punctuation. 

20.  Under  Section  716,  L.  O.  L.,  providing  that  in  construing  a 
statute  the  intention  of  the  legislature  must  be  pursued,  if  possible, 
punctuation  marks  may  be  referred  to  to  aid  in  ascertaining  the  legis- 
lative intent,  but,  if  necessary  to  discover  the  true  meaning  of  a 
statute,  courts  will  disregard  the  punctuation,  or  even  repunctuate. 

Interest — ^Nature  of  Blgbt — Statutory  Provision. 

21.  While  interest  may  sometimes  be  allowed  as  damages,  the  right 
to  interest  eo  nomine  must,  in  the  absence  of  agreement  to  pay  inter- 
est, be  found  in  the  statute. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  McBbidb. 

This  is  a  suit  brought  by  S.  G.  Sargent,  as  superin- 
tendent of  banks  of  the  State  of  Oregon,  on  behalf  of 
all  the  creditors  of  the  American  Bank  &  Trust  Com- 
pany against  said  bank  and  L.  0.  Ralston,  in  which  it 
is  sought  to  secure  a  decree  against  the  defendant 
Ralston  for  the  sum  of  $34,300,  with  legal  interest  al- 
leged to  be  due  the  bank  on  account  of  certain  transac- 
tions between  him  and  the  defendant  bank.  The  com- 
plaint states  two  causes  of  action.  The  first  of  them 
may  be  summarized  as  follows : 

**The  defendant  corporation  has  an  authorized 
capital  stock  of  $150,000,  divided  into  1,500  shares  of 
the  par  value  of  $1()0  a  share;  that  on  or  about  the 
second  day  of  May,  1908,  the  defendant  L.  0.  Ralston 
subscribed  for  245  shares  of  the  capital  stock  of  said 
corporation;  that  the  said  defendant  L.  0.  Ralston  in 
payment  of  the  said  245  shares  of  said  capital  stock 
of  said  defendant  corporation  transferred  by  quit- 
claim deed  to  the  said  defendant  corporation,  the  fol- 
lowing described  property  [here  follows  description  of 
the  property] ;  that  at  the  same  time,  and  as  a  part 
of  the  same  transaction  the  said  defendant  L.  0.  Ral- 
ston transferred  to  the  said  defendant  corporation,  as 
a  part  consideration  for  the  said  245  shares  of  the 
capital  stock  of  defendant  corporation,  23  shares  of  the 
capital  stock  of  the  City  Messenger  &  Delivery  Com- 
pany; that  the  said  defendant  L.  0.  Ralston  repre- 
sented to  the  officers  and  directors  of  the  defendant 
corporation  that  the  real  property  described  in  para- 
graph 5  hereof  was  of  the  reasonable  value  of  $22,200 ; 
that  he  had  a  good  merchantable  title  to  said  real  prop- 
erty ;  that  he  would  convey  the  said  real  property  free 
of  all  encumbrance  and  by  warranty  deed  to  the  said 
defendant  corporation ;  that  relying  upon  these  repre- 
sentations, which  the  defendant  L.  0.  Ralston  well 
knew  to  be  false  at  the  time  he  made  them,  the  said 
defendant  corporation  issued  245  shares  of  its  capital 
stock  to  the  said  defendant  Ralston,  to  its  prejudice 
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and  injury  herein;  that  the  said  representations  were 
false  and  fraudulent  at  the  time  he  made  them;  that 
the  only  title  said  defendant  Ralston  had  to  the  said 
real  property,  or  any  part  thereof  was,  by  virtue  of 
deed  from  the  sheriff  of  Multnomah  County,  Oregon, 
as  tax  collector;  that  the  said  real  property  was  sold 
in  January,  1905,  to  the  said  defendant  L.  0.  Ralston 
for  delinquent  taxes  of  the  year  1903 ;  that  since  Jan- 
uary, 1905,  the  defendant  L.  0.  Ralston  has  acquired 
no  further  right,  title  or  interest  in  or  to  said  real 
property ;  that  the  total  consideration  paid  by  the  de- 
fendant Ralston  to  the  sheriff  of  Multnomah  County 
for  said  real  property  was  $99.64;  that  the  title  held 
by  the  said  defendant  Ralston  to  said  real  property 
was  practically  valueless,  and  known  by  the  said  de- 
fendant Ralston  to  be  practically  valueless;  that  the 
said  defendant  Ralston,  though  often  requested  by  the 
oflScers  and  directors  of  the  said  defendant  corpora- 
tion, has  failed,  neglected  and  refused  to  convey  the 
said  real  property  described  in  paragraph  5  hereof,  by 
a  warranty  deed  to  the  said  defendant  corporation; 
that  the  said  defendant  Ralston  has  further  failed,  re- 
fused and  neglected  to  pay  any  other  or  further  con- 
sideration for  the  said  245  shares  of  the  capital  stock 
of  the  said  defendant  corporation  issued  to  him  as 
aforesaid ;  that  on  the  second  day  of  May,  1908,  the  said 
defendant  L.  0.  Ralston  was  duly  elected  as  president 
of  the  said  defendant  corporation,  and  continued  as 
such  president  until  on  or  about  the  tenth  day  of  Jan- 
uary, 1910 ;  that  during  the  time  the  said  Ralston  was 
president  of  said  defendant  corporation,  he  removed 
from  the  said  defendant  corporation  without  any  ac 
tion  of  the  board  of  directors,  or  without  any  authority 
therefor,  or  without  paying  any  consideration  therefor, 
the  said  23  shares  of  the  capital  stock  of  the  said  City 
Messenger  &  Delivery  Company ;  that  the  said  defend- 
ant corporation  received  no  consideration  for  the  pur- 
chase of  the  said  245  shares  of  its  capital  stock  other 
than  as  hereinabove  alleged,  save  and  except  the  sum 
of  $300  received  for  the  sale  of  lot  No.  5,  in  section 
No.  30,  township  No.  1,  north  of  range  5  east,  con- 
taining 11^5  acres,  more  or  less,  lying  and  being  within 
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Multnomah  County,  State  of  Oregon,  said  above-de- 
scribed real  estate  being  a  portion  of  the  real  property 
conveyed  by  the  said  defendant  Ralston  to  the  said 
defendant  corporation,  and  being  the  only  portion  of 
said  real  property  so  conveyed  by  the  said  defendant 
Ralston  that  the  defendant  corporation  could  dispose 
of  for  the  reason  that  the  title  to  the  said  property 
was  of  no  value,  as  hereinbefore  alleged ;  that  the  par 
value  of  the  said  245  shares  of  the  capital  stock  of  the 
said  defendant  corporation  so  subscribed  for  by  the 
said  defendant  L.  0.  Ralston,  as  alleged  in  paragraph 
5  hereof,  is  $24,500,  which  sum  the  said  defendant  Ral- 
ston promised  and  agreed  to  pay  therefor,  and  that  no 
part  thereof  has  been  paid,  except  the  sum  of  $300 
received  for  said  11.35  acres  lot  described  in  para- 
graph 7,  and  that  there  is  now  due  and  owing  from  the 
said  defendant  L.  0.  Ralston  to  this  plaintiff  as  state 
superintendent  of  banks  of  the  State  of  Oregon  on  be- 
half of  the  creditors  of  the  defendant  corporation  the 
sum  of  $24,200,  with  interest  thereon  from  the  second 
day  of  May,  1908,  at  the  rate  of  6  per  cent  per  annum. ' ' 

The  second  cause  may  be  stated  as  follows : 

'*That  the  said  defendant  corporation  has  an  author- 
ized capital  stock  of  $150,000,  divided  into  1,500  shares 
of  the  par  value  of  $100  a  share ;  that  on  or  about  the 
eleventh  day  of  May,  1908,  the  defendant  L.  0.  Ral- 
ston caused  to  be  issued  to  himself  91  shares  of  the 
capital  stock  of  the  said  defendant  corporation;  that 
on  or  about  the  eighth  day  of  December,  1908,  the  de- 
fendant Ralston  caused  to  be  issued  to  himself  10 
shares  of  the  capital  stock  of  the  said  defendant  cor- 
poration ;  that  the  defendant  L.  0.  Ralston  caused  the 
said  stock  to  be  issued  to  himself  without  any  author- 
ity of  the  board  of  directors  of  said  defendant  cor- 
poration, or  without  paying  any  consideration  there- 
for; that  the  said  defendant,  though  often  requested, 
has  failed,  refused,  and  neglected  to  pay  any  con- 
sideration for  the  said  91  shares  of  the  capital  stock  of 
the  said  defendant  corporation  or  for  the  said  10 
shares  of  the  capital  stock  of  said  defendant  corpora- 
tion^  and  there  remains  due  and  owing  the  plaintiff  on 
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behalf  of  the  said  defendant  corporation  from  the  de- 
fendant L.  0.  Balston  therefor  the  sum  of  $9,100  and 
interest  thereon  from  the  eleventh  day  of  May,  1908, 
at  the  rate  of  6  per  cent  per  annum,  and  the  further 
sum  of  $1,000  and  interest  thereon  from  the  eighth  day 
of  December,  1908,  at  the  rate  of  6  per  cent  per 
annum.** 

It  is  also  alleged  that  a  release  of  liability  from  the 
defendant  bank  to  Ralston  was  executed  without  con- 
sideration and  without  authority  of  the  board  of 
directors,  and  was  void. 

The  defendant  demurred  upon  each  of  the  statutory 
grounds  specified  in  Section  68,  L.  0.  L.,  and,  the  de- 
murrer being  overruled,  answered,  denying  all  the 
material  allegations  of  the  complaint,  and  pleaded  a 
number  of  afSrmative  defenses,  among  which  was  a 
transfer  by  defendant  Ralston  of  the  346  shares  of 
stock  of  defendant  bank  to  Samuel  Connell,  a  release 
executed  in  the  name  of  the  bank  and  signed  by  its 
president  and  secretary  of  all  claims  against  defend- 
ant Ralston,  and  a  bond  signed  by  Connell  and  the  de- 
fendant bank  indemnifying  defendant  Ralston  against 
all  liability  to  existing  creditors  of  the  bank  as  to  any 
balance  due  on  said  shares  of  stock  or  any  other  claim 
or  demand  that  might  arise  out  of  Ralston 's  owner- 
ship of  said  346  shares,  and  containing  a  covenant  that 
Connell  should  satisfy  all  such  claims  and  save  Ral- 
ston harmless  therefrom.  It  was  further  alleged  that 
such  proceedings  were  taken  with  the  knowledge  and 
consent  of  the  oflScers  and  stockholders  of  the  bank, 
that  Connell  was  still  the  owner  of  the  346  shares  of 
stock,  and  that  the  plaintiff,  the  defendant  corpora- 
tion, and  its  ofl5cers  and  stockholders  were  therefore 
estopped  to  maintain  this  suit.  By  a  further  and  sepa- 
rate answer  it  was  averred  that  all  persons  who  were 
creditors  of  the  defendant  bank  at  the  date  of  the  as- 
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signment  of  stock  by  Ealston  to  Connell  had  ceased  to 
be  creditors  upon  the  commencement  of  this  suit.  It 
was  also  declared  that  Connell  was  a  necessary  party 
to  this  suit,  and  should  be  made  a  defendant  therein. 
A  further  defense  stated  that  plaintiff  had  no  legal 
authority  to  sue,  which  defense  was  stricken  out  on 
motion  of  plaintiff.  Thereafter  a  supplemental  answer 
was  filed  by  the  defendant,  alleging,  in  substance,  that 
on  or  about  the  twenty-seventh  day  of  August,  1913, 
the  plaintiff  in  this  suit  commenced  another  and  differ- 
ent suit,  in  the  same  court,  against  G.  W.  Waterbury, 
E.  C.  Knoernschild,  C.  W.  Miller,  S.  Logan  Hays, 
Julius  H.  Alexander,  John  E.  Davis  and  W.  A.  Currie, 
defendants  therein,  to  recover  from  them  on  their  sub- 
scription to  2,500  shares  of  the  capital  stock  of  the 
Bank  of  America,  setting  forth  the  complaint  in  that 
suit,  including  the  prayer,  and  making  the  following 
additional  allegations,  to  wit: 

**That  any  capital  stock  of  the  American  Bank  & 
Trust  Company,  which  this  defendant  ever  owned  or 
held  therein,  was  delivered  to  him  from  and  out  of  the 
capital  stock  of  the  said  defendants  in  the  said  suit 
commenced  on  or  about  the  twenty-sixth  day  of 
August,  1913,  and  which  is  now  pending  before  this 
court,  and  that  such  suit  was  commenced  after  the  com- 
mencement of  this  suit,  and  after  this  defendant  Ral- 
ston had  filed  his  answer  herein;  that  the  plaintiff  in 
the  suit  commenced,  on  or  about  the  twenty-sixth  day 
of  August,  1913,  and  which  is  now  pending  before  this 
court,  and  that  such  suit  was  commenced  after  the 
commencement  of  this  suit,  and  after  this  defendant 
Ralston  had  filed  his  answer  herein ;  that  the  plaintiff, 
in  the  suit  commenced  on  or  about  the  twenty-sixth 
day  of  August,  1913,  seeks  to  recover  from  the  defend- 
ants therein  on  account  of  their  respective  subscrip- 
tions of  capital  stock  of  said  corporation,  for  and  on 
account  of  the  subscriptions  to  the  identical  capital 
stock,  and  the  issue  thereof,  to  such  defendants,  for 
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which  the  plaintiff  seeks  to  recover  against  this  de- 
fendant for  and  on  account  of  his  alleged  subscription 
to  such  capital  stock,  and  the  alleged  issuance  of  such 
capital  stock  to  this  defendant ;  that  any  and  all  of  the 
capital  stock  of  the  American  Bank  &  Trust  Company, 
which  was  ever  owned  or  held  by,  or  was  ever  issued 
to  this  defendant,  was  the  capital  stock  which  a  long 
time  prior  thereto  had  been  subscribed  for  and  was 
issued  to  the  defendants  in  the  other  suit,  by  reason  of 
which  the  plaintiff  is  not  entitled  to  have  or  recover 
any  decree  against  this  defendant  for  any  stock  which 
was  issued  to,  or  ever  owned  or  held  by  him,  which 
prior  thereto  had  been  subscribed  for  and  issued  to 
the  defendants,  or  either  of  them,  in  the  other  suit 
above  mentioned/* 

A  further  statement  of  issues  appears  in  the  opinion. 
There  was  a  decree  for  plaintiff  and  defendant  appeals. 

Modified. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Charles  A.  Johns  and  Mr.  Jay  Bower- 
man. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Sidney  Graham  and  Mr.  Isaac  H.  Van  Winkle, 
Assistant  Attorney  General,  and  Mr.  Geo.  M.  Brown, 
Attorney  General,  with  oral  arguments  by  Mr.  Graham 
and  Mr.  Van  Winkle. 

Mb.  JxrsncE  McBride  delivered  the  opinion  of  the 
court. 

1.  At  the  threshold  of  the  discussion  of  this  very 
intricate  case  we  are  met  with  the  suggestion  that  the 
superintendent  of  banks  has  not  the  legal  capacity  to 
maintain  this  suit.  It  must  be  premised  that  the  au- 
thority of  that  officer  is  purely  statutory,  and  unless  it 
is  given  in  express  language  or  by  necessary  implica- 
tion from  the  language  used,  he  does  not  possess  it. 
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Section  4586,  L.  0.  L.,  as  amended  by  the  Laws  of  1911, 
Chapter  171,  provides,  among  other  things,  that  the 
superintendent  of  banks  may,  under  certain  circum- 
stances (shown  to  exist  here),  take  possession  of  the 
property  and  business  of  a  bank,  and  liquidate  its 
affairs  and  administer  upon  its  assets.  It  is  further 
provided  that  he  may  collect  money  due  the  bank  and 
do  such  other  acts  as  are  necessary  to  preserve  its  as- 
sets and  business,  and  may,  if  necessary  to  pay  the 
debts  of  such  bank,  enforce  the  individual  liability  of 
stockholders.  The  first  cause  of  action  is  based  upon 
the  allegation  that  defendant  Ralston  subscribed  for 
245  shares  of  stock,  and  procured  its  transfer  by 
promising  to  convey  to  the  bank  certain  real  estate, 
which  he  falsely  represented  was  of  the  value  of 
$22,500,  whereas  in  truth  he  had  only  a  practically 
worthless  tax  title  to  the  property,  from  which  the 
bank  realized  only  $300;  that  the  worthless  character 
of  his  title  was  well  known  to  him,  and  that  such  repre- 
sentations were  made  with  intent  to  defraud  the  bank ; 
that  in  1910  Ralston  caused  to  be  executed  a  release 
from  all  liability  to  the  bank,  signed  by  the  manager 
and  cashier,  but  that  said  release  was  not  authorized 
by  the  board  of  directors  or  by  the  stockholders,  and 
was  without  consideration  and  void.  Other  allegations 
too  numerous  to  be  inserted  here  show  the  insolvency 
of  the  bank,  the  extent  of  its  assets,  liabilities  and  the 
necessity  of  enforcing  the  liability  of  stockholders. 
The  superintendent  of  banks  represents  primarily  the 
creditors  and  depositors  of  the  bank.  If  he  merely 
represented  the  corporate  entity,  there  would  be  little 
reason  for  permitting  him  to  interfere  in  the  winding 
up  of  an  insolvent  institution.  His  duties  and  rights 
are,  except  as  somewhat  extended  by  the  statute, 
analogous  to  those  of  a  receiver  of  a  national  bank  or  a 
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trustee  in  bankruptcy  under  the  federal  statutes.  The 
extent  of  the  authority  of  a  trustee  in  bankruptcy  has 
been  defined  by  this  court  in  the  case  of  Falco  v. 
Kaupisch  Creamery  Co.,  42  Or.  422  (70  Pac.  286),  in 
the  following  language: 

^'From  this  doctrine  it  necessarily  follows  that  un- 
paid subscriptions  to  the  capital  stock  of  a  corporation 
pass  like  other  assets  to  the  trustee  in  bankruptcy,  and 
he  is  the  only  party  that  can  bring  an  action  or  pro- 
ceeding thereon:  Sanger  V.  Upton,  91  U.  S.  56  [23 
L.  Ed.  220] ;  In  re  Crystal  Springs  Bottling  Co. 
(D.  C),  96  Fed.  945;  Lane  v.  Nickerson,  99  111.  284. 
And  it  also  follows  that  any  fraudulent  act  of  the  cor- 
poration itself,  intended  to  deprive  the  creditors  of  a 
right  to  resort  to  the  unpaid  subscription,  is  of  the 
same  nature  as  fraudulent  conveyances  of  any  other 
property  of  the  bankrupt,  and  may  be  avoided  at  the 
suit  of  a  trustee.  ♦  ♦  ** 

The  rights  and  duties  of  a  receiver  of  a  national 
bank  are  prescribed  in  the  following  opinions  of  the 
federal  and  state  courts : 

In  Case  v.  Terrell,  11  Wall.  202  (20  L.  Ed.  134), 
wherein  it  was  contended  that  the  receiver  represented 
the  government,  the  court  answered  said  contention : 

*'As  to  the  receiver,  the  claim,  if  any  such  be  made, 
is  not  worth  serious  consideration.  He  represents  the 
bank,  its  stockholders,  its  creditors,  and  does  not  in 
any  sense  represent  the  government. '  ^ 

In  the  case  of  Brown  v.  Schleier,  118  Fed.  986  (55 
C.  C.  A.  475),  the  court  says: 

''As  such  receiver  he  is  vested  with  all  the  rights 
of  creditors  and  the  rights  of  the  corporation  itself, 
and  may  doubtless  challenge  any  wrongful  act  which 
creditors  could  challenge,  and  maintain  such  suits 
against  third  parties,  including  actions  against 
directors  and  stockholders  of  the  bank  on  account  of 
wrongful  and  fraudulent  acts,  as  the  corporation  might 
maintain.'' 
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2.  Nor  is  a  receiver,  and  by  parity  of  reasoning  the 
commissioner  of  banks  in  the  instant  case,  bonnd  by 
the  fraudulent  or  unauthorized  acts  of  the  bank.  The 
reasons  for  this  are  clearly  stated  in  Hayes  v.  Kenyan, 
7  R.  1. 141,  wherein  the  court  says : 

**The  first  objection  urged  to  the  verdict  is,  that  the 
court  misdirected  the  jury  when  instructing  them  that 
the  plaintiff  represented  the  creditors  of  the  bank,  and 
could  look  behind  its  acts  in  the  assertion  of  their 
rights.  It  is  diflScult,  however,  to  see  the  force  of  this 
objection  in  a  case  where  the  charge  and  the  proof  is, 
that  the  defendant,  in  a  breach  of  his  trust,  as  presi- 
dent of  the  bank,  connived  with  sharpers  to  sell  out 
the  bank  to  them,  and  take  payment  from  them  in  the 
assets  of  the  bank,  knowing,  or  having  every  reason  to 
know,  that  their  purpose  in  the  purchase  was  to  de- 
fraud the  public.  One  would  think,  especially  if  this 
was  done  without  authority  even  formally  legal,  that 
it  was  a  wrong  for  which  the  bank  itself  might  have 
redress,  if  it  was  ever  rescued  from  the  hands  into 
which  it  had  fallen  so  as  to  be  able  to  seek  it,  and  that 
the  plaintiff  might  maintain  this  action  ag  represent- 
ing the  corporation  only.  Considering,  however,  the 
purpose  of  the  bank  act,  we  deem  this  a  very  narrow 
and  false  view  of  the  scope  of  the  receivership  pro- 
vided by  it.  The  proceeding  under  which  the  receiver 
is  appointed,  is  not  a  proceeding  by  the  corporation, 
but  against  it.  It  is  not  for  the  corporation,  but  ex- 
clusively for  the  public,  as  billholders,  and  for  those 
having  funds  in  its  hands  as  depositors ;  and  it  is  only 
when  they  are  in  danger  of  being  defrauded,  or  the 
bank  has  become  insolvent,  that  commissioners  or  the 
court  can  act :  Rev.  Stats.,  c.  126,  §  47.  The  duty  of 
the  receiver,  as  marked  out  by  the  statute,  regards 
the  creditors,  and  not  the  corporation,  which  is  to  be 
wound  up.  The  forty-ninth  section  provides  for  the 
payment  of  the  debts  of  the  corporation  out  of  its 
assets,  giving  a  preference  to  billholders ;  and  it  is  only 
iafter  the  creditors  are  satisfied  and  the  expenses  of 
the  trust  paid  that  the  stockholders  are  to  receive 
anything.    It  is  true,  that  by  the  fiftieth  section,  the 
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receiver  is  clothed  with  all  the  powers  and  rights  of  the 
corporation  in  respect  to  the  collection  of  debts,  con- 
ferred upon  it  by  charter  or  otherwise ;  but  this,  so  far 
from  being  designed  to  limit  his  powers,  was  designed 
to  clothe  him  with  special  powers  and  authorities. 
His  principal  office,  under  the  law,  as  we  have  seen,  is 
to  care  for  and  represent  the  interest  of  creditors ;  and 
in  all  such  cases,  the  receiver  or  assignee,  call  him  by 
whatever  name  you  will,  may  take  advantage  of  any 
fraud  in  derogation  of  the  rights  of  creditors,  to  which 
the  insolvent  debtor  was  a  party.  A  deed  which  is  void 
as  against  creditors  is  void  also  as  against  those  who, 
by  law,  represent  creditors:  Doe  d.  Grimsby  y.  BaU, 
11  Mees.  &  W.  531,  533.  If  this  principle  were  not  ap- 
plied to  the  receivers  of  insolvent  banks,  the  receiver- 
ship would,  in  a  great  number  of  cases,  be  of  very  little 
use.  ^ ' 

3-5.  We  will  now  consider  the  facts  relating  to  de- 
fendant Ralston 's  relations  with  the  company  in  order 
to  determine  whether  he  is  to  be  treated  as  a  subscriber 
for  stock  held  by  the  company  or  a  purchaser  of  stock 
previously  subscribed  and  paid  for  and  repurchased 
by  it.  It  appears  from  the  testimony  that  previous  to 
Balston  ^s  dealings  with  the  bank  one  G.  W.  Waterbury 
and  others  had  subscribed  for  850  shares  of  stock  in 
the  corporation,  and  had  pretended  to  pay  for  it  in  as- 
sets of  the  Bank  of  America,  representing  them  to  be 
of  the  value  of  $85,000,  although  they  were  in  fact 
probably  worthless.  Waterbury  subsequently  at- 
tempted to  surrender  his  shares,  which  were  taken  up 
by  the  bank  and  canceled.  This  proceeding  was  wholly 
outside  of  the  law  and  in  defiance  of  Section  4569, 
L.  0.  L.,  which  forbids  a  bank  to  become  the  purchaser 
of  its  own  stock,  except  under  circumstances  which  are 
not  shown  to  have  existed  at  the  time  the  stock  in  ques- 
tion was  surrendered.  It  follows  that  the  transaction 
was  void,  and  the  bank  never  legally  became  the  owner 
of  the  Waterbury  stock,  and  therefore  had  no  legal 
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right  to  reissue  it.  When  Ralston  contracted  to  pur- 
chase stocky  he  did  not  apply  for  the  Waterbury  stock 
or  any  particular  stock.  He  merely  contracted  to  pur- 
chase 245  shares  of  stock,  and  to  pay  therefor  by  con- 
veying to  the  company  real  property  worth  $22,200, 
and  23  shares  of  city  messenger  stock  to  cover  the 
balance  of  the  purchase  price.  The  memoranda  upon 
stubs  of  the  stock  certificate  book  show  that  the  shares 
issued  upon  the  consideration  of  Ralston 's  conveyance 
and  the  deposit  of  messenger  stock  were  a  reissue  from 
the  shares  surrendered  by  Waterbury  and  his  asso- 
ciates; but  such  memoranda  are  evidently  made  at  a 
later  date  than  the  issue  of  the  stock,  contain  inter- 
lineations and  erasures,  are  written  with  different  ink 
from  that  used  on  other  parts  of  the  stub;  and,  con- 
sidering the  fact  that  Ralston,  a  short  time  subse- 
quently, became  president  of  the  bank,  he  either  made 
the  memoranda  himself  or  caused  them  to  be  made  by 
the  then  superserviceable  MacGibbon  with  the  intent  to 
escape  liability  as  a  subscriber.  Even  granting  that  it 
was  surrendered  to  the  bank  by  Waterbury  because 
not  paid  for,  because  the  consideration  failed,  or  for 
any  reason,  and  that  after  it  had  been  so  surrendered, 
the  bank  in  form  reissued  it  to  Ralston,  this  fact  would 
not  render  him  any  the  less  a  subscriber.  The  bank 
had  no  right  to  purchase  its  own  stock.  If  it  did  so, 
it  diminished  its  capital  by  just  so  much  as  the  shares 
purchased  represented,  unless  the  stock  so  surrendered 
or  purchased  is  to  be  treated,  as  in  equity  it  should, 
as  having  gone  back  into  the  general  mass  of  original 
stock  and  thereby  become  subject  to  subscription. 
This  view  is  sustained  by  the  following  authorities: 
State  ex  rel.  v.  Smith  et  al.,  48  Vt.  266 ;  Pabst  v.  Good- 
rich, 133  Wis.  43  (113  N.  W.  398,  14  Ann.  Cas.  824) ; 
Porter  v.  Plymouth  Gold  Min.  Co,,  29  Mont.  347  (74 
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Pac.  938, 101  Am.  St.  Rep.  569) ;  Bank  v.  Wicker  sham, 
99  Cal.  655  (34  Pac.  444) ;  Wdls  &  Go.  v.  Thompson 
Mfg.  Co.  and  Foley,  54  Mo.  App.  41;  Commonwealth 
V.  Boston  d  Albany  R.  Co.,  142  Mass.  146, 155  (7  N.  E. 
716) ;  Belknap,  Receiver  v.  Adams  and  Rice,  49  La.  Ann. 
1350  (22  Sonth.  382).  So  that  while  the  testimony  in- 
dicates that  there  was  original  stock  on  hand  to  satisfy 
the  exigency  of  Ralston 's  purchase,  yet  upon  his  own 
theory  he  is  still  liable  as  a  subscriber  for  any  amount 
he  has  failed  to  pay.  Some  question  is  raised  on  ac- 
count of  the  fact  that  the  certificates  for  35  of  the 
shares  included  in  the  transaction  were  issued  in  the 
name  of  L.  R.  Ralston  and  10  shares  in  the  name  of 
J.  M.  Long,  but  the  fact  remains  that  they  were  issued 
upon  the  faith  of  defendant's  agreement  to  pay  for 
them  by  conveying  the  real  estate  and  transferring  the 
messenger  stock,  and  he  cannot  escape  liability  by 
causing  them  to  be  issued  upon  the  books  of  the  com- 
pany to  other  persons.  We  are  of  the  opinion  that 
defendant  Ralston  must  be  treated  as  a  subscriber  for 
the  245  shares  embraced  in  the  transaction  above  de- 
tailed :  McAllister  v.  American  Hospital  Assn.,  62  Or. 
530  (125  Pac.  286) ;  Jackson  v.  Traer  et  al,  64  Iowa, 
469,  480  (20  N.  W.  764,  52  Am.  Rep.  449).  This  con- 
clusion being  reached,  we  will  next  consider  the  evi- 
dence as  to  payment. 

6.  It  may  be  premised  that  the  law  and  public  policy 
alike  demand  that  a  stock  subscription  shall  be  paid 
for  in  money  or  something  just  as  good  as  money. 
The  evidence  indicates  that  Ralston  offered  to  deed 
to  the  bank  property  of  the  value  of  $22,200.  There 
is  slight  evidence  as  to  its  value,  but  the  fact  was  that 
he  had  no  title  to  the  property  beyond  that  obtained 
by  a  tax  certificate  or  deed;  such  titles  in  this  state 
being  notoriously  worthless  as  a  basis  of  title,  and  for 
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which  he  had  paid  $90.  After  getting  the  stock 
transferred,  he  tendered  a  quitclaim  deed,  which  even 
MacGibbon,  the  then  president,  refused  to  accept  or 
record,  demanding  a  warranty  deed,  but  which  sub- 
sequently, probably  after  Ralston 's  election  to  the 
oflSce  of  president,  found  its  way  into  the  record,  and 
the  bank  was  afterward  dispossessed  of  the  property, 
but  in  some  way  did  manage  to  get  $300  out  of  it. 
The  whole  transaction  was  a  swindle  upon  the  bank, 
its  stockholders,  and  creditors,  worthy  of  the  cheapest 
bimco  steerer.  It  does  not  lie  in  the  mouth  of  Bals- 
ton  to  say  that  the  title  was  as  valuable  as  the  bank 
stock.  For  many  months  afterward  he  acted  as  presi- 
dent of  the  bank,  received  deposits,  disposed  of  stock, 
and  in  every  way  held  it  out  to  the  public  as  a  solvent 
and  reputable  bank,  when,  if  its  stock  was  as  worth- 
less as  the  title  he  attempted  to  palm  off  on  the  bank, 
he  knew  that  the  concern  was  rotten.  K  it  was,  it 
was  he  and  MacGibbon  and  Waterbury  and  their  ilk 
who  made  it  so,  and  justice  will  be  subserved  by  hold- 
ing them  to  their  subscriptions  until  every  creditor 
is  satisfied.  Defendant  should  pay  this  $22,200  in 
full,  less  the  $300  realized  out  of  the  property. 

7-9.  The  discussion  as  to  whether  a  contract,  to 
**make  a  deed'*  is  fulfilled  by  giving  a  quitclaim  deed 
is  beside  the  question  which  is  involved  in  the  instant 
case.  We  are  not  prepared  to  dispute  the  conten- 
tion of  learned  counsel  that  ordinarily  such  a  contract 
is  fulfilled  by  giving  a  quitclaim  deed,  but  in  the  pur- 
chase of  stock  from  a  bank  another  consideration  is 
involved.  Its  capital  stock  is  its  life  blood.  It  is  that 
upon  which  depositors  rely  in  making  their  deposits. 
It  is  a  sacred  fund  which  the  law  requires  to  be  kept 
intact;  hence,  the  rule  announced  that  capital  stock 
must  be  paid  for  by  the  subscriber  in  money  or  in 
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something  worth  the  money,  and  he  who  subscribes  for 
stock  from  a  bank  must  exercise  the  utmost  good  faith 
to  see  to  it  that  what  he  gives  5 1  exchange  is  equal  to 
the  par  value  of  the  stock  translated  into  terms  of  dol- 
lars and  cents.  Another  proposition  which  is  con- 
clusive of  this  branch  of  the  subject  is  that  the  bank 
had  no  authority  to  accept  this  real  estate  either  in 
pajrment  for  stock  or  for  any  reason  which  appears  in 
this  case.     Section  4571,  L.  0.  L.,  provides : 

**Any  person,  firm,  or  corporation  doing  a  banking 
business  in  this  state  may  purchase,  hold,  and  convey 
real  estate  for  the  following  purposes  and  no  others : 
1.  Such  real  estate  as  shall  be  necessary  in  which  to 
transact  the  business  of  any  such  bank,  including  with 
its  banking  offices,  other  premises  in  the  same  building 
to  rent  as  a  source  of  income,  but  which  shall  not  ex- 
ceed in  cost  to  such  bank  50  per  cent  of  its  paid  in 
capital,  surplus  and  undivided  profits.  2.  Such  real 
estate  as  shall  be  purchased  by  or  conveyed  to  such 
bank  in  satisfaction  of,  or  on  account  of  debts  pre- 
viously contracted  in  the  course  of  its  business.  3. 
Such  real  estate  as  it  shall  purchase  at  sale  under 
judgments,  decrees,  or  mortgage  foreclosure  under 
securities  held  by  it.  *  *  *' 

In  view  of  this  section  it  is  plain  that  an  attempted 
paymeiit  in  realty  by  Ealston  for  the  stock  purchased 
by  him  amounted  to  no  payment  at  all,  except  to  the 
extent  that  the  proceeds  of  such  attempted  payment 
went  to  swell  the  assets  of  the  bank.  The  alleged 
part  payment  in  messenger  stock  was  no  payment  at 
all.  It  is  not  shown  to  have  been  paid-up  stock,  or  to 
have  had  any  real  value  at  the  time  it  was  turned 
over,  and  Ealston,  after  he  became  president,  took  it 
away,  saying  that  he  would  either  have  to  do  that  or 
pay  for  it,  which  indicates  that  it  was  either  unpaid 
stock  or  that  he  was  not  the  owner  of  it.  In  a  court 
of  equity  a  party  will  not  be  heard  to  say  that  he 
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paid  a  consideration  for  property  and  afterward  stole 
the  consideration,  even  if  it  actually  possessed  some 
value.  Ralston  was  upon  the  witness-stand  and  gave 
no  explanation  whatever  of  this  transaction.  We 
find  that  the  shares  of  messenger  stock  were  then  of 
no  value,  and  that  there  was  a  failure  of  consideration 
to  the  extent  that  they  were  accepted  as  a  payment. 

10,  11.  The  attempted  release  of  defendant  from 
liability  executed  by  the  manager  and  cashier  of  the 
bank  was  without  authority  of  the  board  of  directors 
or  of  the  stockholders,  and  is  void.  While  the  in- 
demnity agreement  purports  to  be  a  sale  of  the  shares 
to  Samuel  Connell,  the  evidence  shows  that  it  was  in 
fact  a  retransfer  of  the  shares  to  the  bank,  and  the 
assignment  to  Connell  was  a  subterfuge  used  to  cir- 
cumvent the  law,  which  prohibits  a  bank  from  pur- 
chasing its  own  shares.  It  was  a  device  used  for  the 
purpose  of  enabling  defendant  to  escape  payment  of 
his  subscription,  and  is  void  as  against  creditors  and 
innocent  stockholders  of  the  insolvent  institution  who 
are  here  represented  by  the  bank  examiner.  The 
effect  of  the  transaction  upon  the  matters  included 
in  the  second  cause  of  action  will  be  hereafter  dis- 
cussed. 

12.  Passing  now  to  the  second  cause  of  action,  it 
will  be  noticed  that  it  is  not  brought  to  recover  upon  a 
subscription  to  capital  stock,  but  substantially  in  dam- 
ages for  the  unlawful  conversion  of  shares  of  stock. 
It  is  alleged,  in  substance,  that  defendant,  as  president, 
unlawfully  and  without  the  consent  of  the  board  of 
directors  caused  to  be  issued  to  himself  101  shares  of 
stock,  and  has  refused  to  pay  for  the  same,  and  judg- 
ment is  asked  for  $10,100,  the  par  value  of  the  shares 
so  unlawfully  appropriated.  The  facts  appear  to  be 
that  for  some  reason,  probably  to  enable  the  bank  to 
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sell  the  shares  at  less  than  par  value  or  to  cover  up  the 
fact  that  it  was  holding  or  purchasing  its  own  stock 
in  violation  of  law,  a  block  of  stock  consisting  of  182 
shares  of  the  par  value  of  $18,200,  and  being  part  of 
the  stock  surrendered  by  Waterbury  and  his  asso- 
ciates, was  held  in  the  name  of  Ralston  and  MacGibbon 
as  trustees  for  the  bank ;  Ralston  holding  one  half  the 
shares,  and  MacGibbon  the  other  half.  With  what 
seems  to  be  a  characteristic  disposition  to  appropriate 
anything  lying  around  loose,  Ralston  caused  the  91 
shares  held  by  him  as  trustee  to  be  issued  to  himself 
personally,  and  appears  to  have  disposed  of  part  of 
them  for  his  own  benefit  or  to  have  kept  them.  He 
paid  the  bank  nothing  for  them,  and  when  he  was 
finally  requested  to  withdraw  he  brought  in  what  he 
had  disposed  of,  and  turned  over  to  Connell  appar- 
ently as  an  individual,  but  in  fact  as  trustee  for  the 
bank,  these  shares,  together  with  the  245  shares  he  had 
subscribed  for  in  the  first  instance.  Another  certifi- 
cate for  10  shares  was  issued  to  Mr.  Ralston  to  enable 
him  to  borrow  $1,000  for  the  bank.  The  money  was 
borrowed  and  afterward  repaid,  and  upon  the  final 
closing  up  of  Ralston 's  business  with  the  bank  this 
stod^  was  turned  over  to  Connell.  At  the  same  time 
that  the  stock  was  turned  over  Ralston  was  permitted 
to  take  out  certain  notes  due  the  bank  of  the  face  value 
of  $8,500,  and  was  paid  $1,500  in  cash.  Connell  gave 
his  personal  note  for  $10,000  to  cover  this,  and  after- 
ward paid  the  note.  Now,  as  Ralston  is  not  sued  as  a 
subscriber  for  this  101  shares  of  stock,  but  merely  for 
the  conversion  of  it,  and  it  appears  that  it  was  re- 
turned and  accepted  by  the  officers  of  the  bank,  and 
that  the  bank  has  lost  nothing  by  the  transaction,  re- 
ceiving, in  fact,  $8,500  of  ConnelPs  money  in  exchange 
for  notes  of  doubtful  value,  it  would  seem  inequitable 
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to  compel  Ralston  to  pay  for  the  stock  for  which  he  ia 
not  sued  as  a  subscriber  and  which  he  has  returned. 

13.  The  contention  that  plaintiff's  remedy  is  by  an 
action  at  law  is  untenable.  The  fact  that  the  books  of 
the  bank  showed  upon  their  face  a  regular  purchase 
and  issue  of  stock  and  a  payment  credit  of  $22,200  in 
real  estate  transferred  and  of  $2,300  in  stock  of  the 
messenger  company,  when  in  fact  such  real  estate  and 
stock  were  worthless  and  such  a  credit  a  fraud  upon 
the  bank,  its  creditors,  and  stockholders,  and  the  fur- 
ther fact  that  the  defendant  Ralston  had  obtained  a 
release  from  all  liability  signed  by  the  oflScers  of  the 
bank  and  apparently  regular,  when  in  truth  the  re- 
lease was  unauthorized,  illegal,  and  therefore  fraudu- 
lent, rendered  the  interposition  of  a  court  of  equity 
imperatively  necessary  in  order  that  these  and  other 
fraudulent  devices  of  Ralston  and  his  associates 
should  be  uncovered.  To  have  submitted  the  mass  of 
evidence  and  exhibits  which  have  consumed  a  week  of 
our  time  in  their  examination  to  a  jury  whose  time  for 
deliberation  is  necessarily  limited  would  have  been  a 
farce. 

14-17.  The  plea  in  abatement  was  not  well  taken. 
The  undertaking  by  Connell  to  hold  defendant  harm- 
less in  any  proceeding  which  might  thereafter  be  had 
against  him  on  account  of  his  transactions  with  the 
bank  is  a  personal  matter  between  defendant  and  Con- 
nell. So  far  as  the  bank  undertook  to  be  surety  on 
such  undertaking,  the  transaction  is  wholly  void  and 
imauthorized  as  to  creditors  of  the  bank,  as  already 
intimated.  As  to  its  effect  between  defendant  and 
Connell,  it  is  unnecessary  to  express  an  opinion. 
Neither  was  it  necessary  to  make  all  stockholders  of 
the  bank  parties.  The  superintendent  of  banks,  in 
our  opinion,  has  authority  to  bring  any  suit  that  the 
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bank  or  any  creditor  or  stockholder  could  have 
brought.  The  bank  itself,  if  it  could  have  been  freed 
from  the  corrupt  or  incompetent  officials  who  mis- 
managed its  affairs,  could  have  repudiated  their  un- 
authorized acts  and  compelled  him  to  pay  for  the 
stock,  and  previous  to  the  superintendent's  taking 
possession  any  stockholder  in  the  event  of  the  re- 
fusal of  the  officers  of  the  bank  to  act,  could  have 
brought  such  suit.  The  stock  in  contemplation  of  law 
was  purchased  upon  an  agreement  to  pay  for  it  im- 
mediately in  property  equivalent  to  it  in  par  value. 
The  shares  were  delivered,  but  the  defendant  fraudu- 
lently failed  to  convey  such  property,  and  tendered  a 
conveyance,  which  was  practically  worthless  as  an 
asset.  Thereupon  a  cause  of  suit  arose  to  compel  him 
to  pay  in  money  this  demand,  which  was  an  asset  of 
the  bank  that  its  officials,  one  of  whom  was  the  defend- 

• 

ant,  fraudulently  failed  to  enforce.  The  bank  now 
having  fallen  into  honest  hands,  a  suit  is  brought  to 
uncover  the  unauthorized  acts  by  which  defendant's 
fraud  was  concealed,  and  to  compel  him  to  do  equity 
in  the  premises  by  paying  the  money  for  the  stock  for 
which  he  has  subscribed.  His  contract  to  pay  for 
stock  is  individual,  and  not  dependent  upon  whether 
or  not  other  persons  have  failed  to  pay  in  full  for 
stock.  Nor  is  the  plea  that  the  plaintiff  is  suing  an- 
other party  for  a  subscription  for  the  same  stock  avail- 
able here.  If  such  a  fact  were  shown,  it  might  be  con- 
sidered as  evidence  in  the  nature  of  an  admission  by 
plaintiff  that  such  other  party,  and  not  the  defendant, 
was  the  person  liable;  but,  as  heretofore  intimated,  we 
are  of  the  opinion  that  the  evidence  tends  to  show  that 
plaintiff  bought  original  unissued  stock,  and  that  the 
stubs  in  the  stock  certificate  record  have  been  fraudu- 
lently ** doctored'*  in  the  interest  of  the  defendant 
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The  history  of  this  bank  from  the  beginning  is  a 
record  of  deception,  fraud  and  mismanagement.  Pub- 
lishing to  the  world  by  its  articles  that  it  had  a  capital 
stock  of  $150,000,  an  examination  of  the  testimony 
shows  that  such  capital  was  represented  by  $85,000  of 
the  assets  of  an  insolvent  ** tin-cup'*  bank  of  small 
value,  something  which  is  termed  **Mt  Hood''  stock, 
presumably  a  paper  railroad  and  of  less  value,  a  little 
office  furniture,  a  few  other  ** chips  and  whetstones" 
of  like  character,  and  a  very  few  thousand  dollars  in 
real  money  beguiled  from  the  pockets  of  men  like 
Leiter  and  Connell,  who  were  deceived  into  believing 
that  they  were  investing  in  a  real  bank  and  are  now 
awake  to  the  actual  facts,  poorer  in  pocket,  but  im- 
mensely richer  in  experience. 

The  decree  of  the  court  below  will  be  modified  so 
that  plaintiff  receive  of  defendant  Ralston  the  sum  of 
$24,200,  with  interest  at  6  per  cent  per  annum  from 
May  2,  1908,  and  the  costs  and  disbursements  of  this 
court  and  of  the  Circuit  Court. 

Modified.    Bbheabino  Dbnibd. 

Mb.  Justiob  Eakin  took  no  part  in  the  consideration 
of  this  case. 


Denied  AprU  4,  1916. 

On  Pbtition  fob  Bbhbabino. 

(156  Pac.  431.) 

In  Banc.    Mb.  Justice  Habbis  delivered  the  opinion 
of  the  court. 

Both  the  appellant  and  the  respondent  have  filed 
petitions  for  a  rehearing;  but  a  re-examination  of  the 
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questions  involved  in  the  appeal,  except  as  to  the 
allowance  of  interest,  brings  ns  to  the  same  conclu- 
sions previously  announced  in  an  opinion  {Sargent  v. 
American  Bank  <&  Trust  Co.,  ante,  p.  16  (154  Pac. 
759),  which  was  the  result  of  much  thought  and  long 
deliberation.  On  July  10, 1915,  the  trial  court  granted 
a  judgment  on  the  first  cause  of  action  for  $24,200,  and 
allowed  interest  on  that  amount  from  May  2, 1908 ;  and 
we  affirmed  the  finding.  The  right  to  allow  interest 
from  May  2,  1908,  is  for  the  first  time  questioned  by 
the  appellant  in  his  petition  for  a  rehearing. 

18.  The  judgment  was  predicated  on  the  theory  that 
the  agreement  of  Ralston  to  purchase  245  shares  of 
the  capital  stock  of  the  bank  and  his  attempt  to  pay 
for  it  with  land  and  23  shares  of  City  Messenger  & 
Delivery  Company  stock  made  him  liable  in  money  for 
the  full  value  of  the  bank  stock  less  $300.  Ralston 
did  not  actually  agree  to  pay  in  money.  He  agreed  to 
pay  in  land  and  certain  corporate  stock;  but,  when  it 
was  ascertained  that  the  stipulated  consideration  for 
the  bank  stock  did  not  measure  up  to  the  representa- 
tions made  by  Ralston,  the  law  by  its  own  compelling 
force  substituted  for  the  actual  agreement  to  pay  land 
and  corporate  stock  an  implied  agreement  to  pay 
money.  It  was  held  in  Poppleton  v,  Jones,  42  Or.  24 
(69  Pac.  919),  that  a  failure  to  keep  an  agreement  to 
deliver  building  material  as  payment  for  an  interest  in 
land  did  not  authorize  the  allowance  of  interest ;  and, 
applying  the  doctrine  announced  there,  Ralston  is  not 
liable  for  interest  from  May  2,  1908.  There  is  still 
another  precedent  which  forbids  the  allowance  of  in- 
terest Ralston  has  strenuously  controverted  any  lia- 
bility and  has  brought  himself  within  Baker  County  v. 
Huntington,  48  Or.  593, 603  (87  Pac.  1036,  89  Pac.  144), 
where  it  was  ruled  that : 
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''When  the  right  to  recover  in  an  action  is  in  good 
faith  denied,  interest  will  not  be  allowed  on  the  de- 
mand prior  to  its  liquidation  by  judgment 

19.  There  is,  however,  a  deeper  and  more  pervading 
reason  for  denying  interest  before  judgment.  The 
facts  presented  by  the  record  do  not  come  within  Sec- 
tion 6028,  L.  0.  L.,  when  that  statute  is  correctly  con- 
strued and  interpreted  in  the  light  of  its  history.  The 
plain  design  of  the  lawmakers  was  to  allow  interest 
only  in  specified  cases;  but  the  observance  of  a  semi- 
colon inserted  after  the  words  **on  all  moneys  after 
the  same  becomes  due '  *  has  had  the  effect  of  rendering 
the  statute  so  far-reaching  as  to  include  practically  all 
forms  of  indebtedness.  Before  attempting  to  analyze 
Section  6028,  we  shall  first  reproduce  the  statute  as  it 
was  originally  enacted,  then  give  it  as  it  was  first  codi- 
fied, and  finally  set  it  forth  as  it  now  reads  in  our 
last  Code,  Lord's  Oregon  Laws,  issued  in  1910.  The 
statute  had  its  origin  in  1862,  and  we  here  set  down  an 
exact  exemplification  of  the  original  draft,  preserving 
the  spelling,  language  and  punctuation,  as  it  was 
passed  by  the  legislature  and  filed  in  the  office  of  the 
Secretary  of  State  in  1862 : 

''That  the  rate  of  interest  in  this  state  shall  be  ten 
per  cent,  per  annum,  and  no  more,  on  all  monies  after 
the  same  becomes  due,  on  judgments  and  decrees,  for 
the  payment  of  money,  on  money  received  to  the  use 
of  another,  and  retained  beyond  a  reasonable  time, 
without  the  owners  consent,  expressed,  or,  implied; 
or  on  money  due  upon  the  settlement  of  matured  ac- 
counts, from  the  day  the  ballance  is  ascertained;  on 
money  due,  or  to  become  due,  where  there  is  a  contract 
to  pay  interest,  and  no  rate  specified.  But  on  con- 
tracts, interest,  at  the  rate  of  one  per  cent,  per  month 
may  be  charged,  by  express  agreement  of  the  parties, 
and  no  more'' :  Laws,  1862,  p.  115,  §  1. 
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The  statute  was  codified  for  the  first  time  when  it 
appeared  on  page  755  of  Deady's  Compilation,  which 
was  issued  in -1866,  and  there  reads  thus: 

**That  the  rate  of  interest  in  this  state  shall  be  ten 
per  centum  per  annum,  and  no  more,  on  all  moneys, 
after  the  same  becomes  due  on  judgment  and  decrees, 
for  the  payment  of  money;  on  money  received  to  the 
use  of  another,  and  retained  beyond  a  reasonable  time, 
without  the  owners  consent,  expressed  or  implied,  or 
on  money  due  upon  the  settlement  of  matured  accounts, 
from  the  day  the  balance  is  ascertained ;  on  money  due 
or  to  become  due,  where  there  is  a  contract  to  pay  in- 
terest, and  no  rate  specified.  But  on  contracts,  inter- 
est at  the  rate  of  one  per  centum  per  month,  may  be 
charged,  by  express  agreement  of  the  parties,  and  no 
more. ' ' 

The  statute  is  found  in  Lord's  Oregon  Laws  thus: 

**The  rate  of  interest  in  this  state  shall  be  six  per 
centum  per  annum,  and  no  more,  on  all  moneys  after 
the  same  becomes  due;  on  judgments  and  decrees  for 
the  payment  of  money;  on  money  received  to  the  use 
of  another  and  retained  beyond  a  reasonable  time  with- 
out the  owner's  consent,  expressed  or  implied,  or  on 
money  due  upon  the  settlement  of  matured  accounts 
from  the  day  the  balance  is  ascertained ;  on  money  due 
or  to  become  due  where  there  is  a  contract  to  pay  in- 
terest and  no  rate  specific ;  but  on  contracts,  interest 
up  to  the  rate  of  ten  per  centum  per  annum  may  be 
charged  by  express  agreement  of  the  parties,  and  no 
more/' 

The  printed  volume  of  the  Session  Laws  of  1862, 
with  three  minor  exceptions,  exactly  reproduces  the 
manuscript  of  the  original.  The  Deady  and  Lane 
Code  was  published  in  1874,  and  on  page  623  we  find 
the  statute  exactly  as  it  was  printed  in  Deady's  Code 
of  1866.  The  semicolon  which  has  caused  so  much 
confusion  first  made  its  appearance  in  1880,  when  the 
statute  was  amended  so  as  to  change  the  rate  of  in- 
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terest;  and  in  the  original  manuscript,  as  well  as  in 
the  printed  Session  Laws  of  1880,  at  page  17,  a  semi- 
colon is  found  in  the  amended  statute  after  the  words 
*  *  on  all  moneys  after  the  same  becomes  due, ' '  and  this 
semicolon  appears  in  every  subsequent  printed  com- 
pilation, including  Hill's  Code  of  1887,  Section  3587; 
HilPs  Code  of  1892,  Section  3587;  the  amendment  of 
1898  changing  the  rate  of  interest.  Laws  of  1898,  page 
16;  Bellinger  and  Cotton's  Codes,  published  in  1902, 
Section  4595 ;  and  Lord 's  Oregon  Laws,  Section  6028. 
If  the  statute  is  construed  as  it  is  punctuated  in  Sec- 
tion  6028,  L.  O.  L.,  it  would  result  in  allowing  interest : 

(1)  On  all  moneys  after  the  same  becomes  due;  (2) 
on  judgments  and  decrees  for  the  payment  of  money; 
(3)  on  money  (a)  received  to  the  use  of  another  and 
retained  beyond  a  reasonable  time  without  the  owner's 
consent,  expressed  or  implied,  or  (b)  on  money  due 
upon  the  settlement  of  matured  accounts  from  the  day 
the  balance  is  ascertained;  (4)  on  money  due  or  to 
become  due  where  there  is  a  contract  to  pay  interest 
and  no  rate  specified.  If,  however,  we  adopt  a  con- 
struction in  accordance  with  the  punctuation  found  in 
Deady's  Code,  then  the  statute  would  mean  that  the 
rate  of  interest  in  this  state  shall  be  6  per  centum  per 
annum:  (1)  On  all  moneys  after  the  same  becomes  due 
on  judgments  and  decrees  for  the  payment  of  money ; 

(2)  on  money  (a)  received  to  the  use  of  another,  and 
retained  beyond  a  reasonable  time,  without  the 
owner's  consent,  expressed  or  implied,  or  (b)  on 
money  due  upon  the  settlement  of  matured  accounts 
from  the  day  the  balance  is  ascertained;  (3)  on  money 
due  or  to  become  due  where  there  is  a  contract  to  pay 
interest,  and  no  rate  specified. 

20.  The  intention  of  the  legislature  must  be  ascer- 
tained, and  that  intention  must  be  pursued,  if  possible 
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(Section  716,  L.  0.  L.)t  &iid>  while  punctuation  marks 
can  never  control  the  plain  meaning  of  a  statute,  still 
they  may  of  ttimes  be  of  aid  in  ascertaining  the  legis- 
lative intent  (36  Cyc.  1117) ;  but,  on  the  other  hand, 
if  necessary  for  the  purpose  of  discovering  the  true 
meaning  of  a  statute,  courts  will  disregard  the  punctu- 
ation, or  even  repunctuate  {Baker  v.  Payne,  22  Or. 
335,  341  (29  Pac.  787) ;  State  ex  rel.  v.  Banfield,  43 
Or.  287,  291  (72  Pac.  1093).  There  is  much  evidence 
supporting  the  classification  we  have  made  based  on  the 
statute  as  punctuated  in  Deady's  Compilation.  It  is 
sustained  by  the  punctuation  marks  found  in  the  writ- 
ing which  was  actually  adopted  and  filed  as  the 
enacted  law.  Every  printed  compilation  of  our  laws 
passing  through  the  hands  of  Judge  Matthew  P. 
Dbady  is  evidence  that  he  did  not  construe  the  statute 
to  mean  interest  **on  all  moneys  after  the  same  be- 
comes due,*'  but  that  he  was  of  the  opinion  that  the 
legislature  intended  to  allow  interest  **on  all  moneys 
after  the  same  becomes  due  on  judgments  and  decrees 
for  the  payment  of  money.'*  His  opinion  of  itself 
would  be  entitled  to  much  weight  because  of  the  large 
place  which  he  filled  in  the  constitutional,  legislative 
and  judicial  history  of  this  state.  He  was  president 
of  the  constitutional  convention;  he  was  one  of  the 
three  Code  commissioners  who  wrote  the  Code  of  Civil 
Procedure  that  was  adopted  in  1862  by  the  same  legis- 
lative assembly  which  passed  the  statute  now  under 
discussion ;  he  compiled  the  first  Code  and  collaborated 
with  Lafayette  Lane  in  the  preparation  of  the  second 
compilation  of  the  General  Laws  of  Oregon;  and  for 
many  years  he  was  United  States  District  Judge  for 
the  District  of  Oregon. 

The   language   employed  in  the   statute   confirms 
Judge  Dbady 's  construction.    The  introductory  words 
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to  each  class  of  cases  are  **on  all  moneys''  or  **on 
money/'  and  this  affords  some,  though  slight,  evidence 
of  the  true  meaning  of  the  whole.  However,  we  do 
find  convincing  evidence  in  the  words  employed.  It 
must  be  conceded  that  the  legislature  used  all  the 
words  for  some  purpose.  If  the  semicolon  in  question 
is  ignored  and  what  we  term  Judge  Deady's  construc- 
tion is  adopted,  then  every  word  serves  some  purpose, 
and  no  word  becomes  useless.  If  interest  is  to  be  al- 
lowed **on  all  moneys  after  the  same  becomes  due," 
it  is  a  prodigal  waste  of  words  to  say  that  the  rate  of 
interest  shall  be  6  per  centum  **on  judgments  and  de- 
crees for  the  payment  of  money,"  and  it  is  absurd  to 
add  that  interest  is  allowed  *'on  moneys  due  *  * 
where  there  is  a  contract  to  pay  interest  and  no  rate 
specified."  If  **on  moneys  after  the  same  becomes 
due"  constitutes  the  first  class,  then  nearly  all  the 
words  that  follow  are  useless,  because  the  first  class 
would  include  practically  all  the  others.  If,  however, 
the  words  *  *  on  all  moneys  after  the  same  becomes  due 
on  judgments  and  decrees  for  the  payment  of  money ' ' 
define  the  first  class  of  cases  upon  which  interest  is 
allowed,  then  every  word  and  phrase  in  the  statute 
performs  its  full  part  without  needless  repetition. 

And,  finally,  the  weight  of  precedent  must  be  added 
to  the  reasons  given  for  ignoring  the  troublesome 
semicolon  and  holding  that  the  words  *  *  on  all  moneys 
after  the  same  becomes  due  on  judgments  and  decrees 
for  the  payment  of  money"  constitute  a  single  class, 
and  that  it  is  not  enough  that  money  be  due,  but  it 
must  be  money  due  on  a  judgment  or  decree,  or  money 
due  because  received  to  the  use  of  another  and  unrea- 
sonably retained,  or  money  due  upon  the  settlement 
of  matured  accounts,  or  money  due  or  to  become  due 
on  a  contract  to  pay  interest  and  no  rate  is  specified. 
In  Richardson  v.  Investment  Co.,  66  Or.  353,  358  (133 
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Pac.  773,  775),  this  court,  speaking  through  Mr.  Jus- 
tice Burnett,  said : 

**If  the  legislature  had  intended  to  allow  interest  on 
all  manner  of  monetary  demands,  it  would  have 
stopped  short,  in  the  section  quoted,  with  the  declara- 
tion that  *the  rate  of  interest  in  this  state  shall  be  6 
per  centum  per  annum,  and  no  more,  on  all  moneys 
after  the  same  become  due/  The  specifications  in  the 
subsequent  clauses  of  the  section  operate  to  exclude 
all  other  instances,  else  their  mention  were  useless." 

See,  also,  the  significant  language  of  Judge  Deady 
in  Dowell  v.  Griswold,  5  Sawy.  23,  Fed.  Cas.  No.  4040, 
where,  after  quoting  all  that  part  of  the  statute  which 
ends  with  the  words,  **  owners  consent,  expressed  or 
implied,'^  he  speaks  of  **the  latter  provision  of  this 
section.'' 

We  therefore  hold  that  the  semicolon  should  be  ig- 
nored, and  the  statute  construed  as  though  it  read : 

**0n  all  moneys,  after  the  same  becomes  due,  on 
judgments  and  decrees  for  the  payment  of  money. ' ' 

Numerous  adjudications  have  assumed  that  interest 
would  run  on  ** moneys  after  the  same  becomes  due," 
as  in  Hammer  v.  Campbell  Gas  Burner  Co.,  14t  Or. 
126  (144  Pac.  396) ;  Hatvkins  v.  Investment  Co.,  38  Or. 
544,  554  (64  Pac.  320) ;  Poppleton  v.  Jones,  42  Or.  24, 
31  (69  Pac.  919) ;  Baker  v.  Williams  Banking  Co., 
42  Or.  213,  222  (70  Pac.  711) ;  Savage  v.  Salem  Mills 
Co.,  48  Or.  1,  25  (85  Pac.  69,  10  Ann.  Cas.  1065) ; 
Baker  County  v.  Huntington,  48  Or.  593,  603  (87  Pac. 
1036,  89  Pac.  144).  But  an  examination  of  those  cases 
will  show  that  in  every  instance  the  opinion  was  based 
upon  an  uncontroverted  assumption. 

21.  It  is  true  that  interest  may  sometimes  be  al- 
lowed as  damages :  Hawley  v.  Dawson,  16  Or.  344,  349 
(18  Pac.  592) ;  Durham  v.  Commercial  Nat.  Bank,  45 
Or.  385,  389  (77  Pac.  902) ;  Eldridge  v.  Hoefer,  45  Or. 
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qs/239,  244  (77  Pac.  874) ;  Seton  v.  Hoyt,  34  Or.  266,  272 
(55  Pac.  967),  75  Am.  St.  Eep.  641,  43  L.  E.  A.  634; 
State  V.  Multnomah  Cotmty,  13  Or.  287,  297  (10  Pac. 
635) ;  22  Cyc,  p.  1476,  and  note  at  page  1496.  The 
right  to  recover  interest  eo  nomine  must,  however,  in 
the  absence  of  an  agreement  to  pay  interest,  be  found 
in  the  statute  which  confers  it,  and  unless  it  is  in- 
cluded, it  must  be  deemed  to  be  excluded :  Sorenson  v. 
Oregon  Power  Co.,  47  Or.  24,  34  (82  Pac.  10) ;  Graham 
V.  Merchant,  43  Or.  294,  311  (72  Pac.  1088) ;  Popple- 
ton  V.  Jones,  42  Or.  24,  33  (69  Pac  919) ;  Sammis  v. 
Clark,  13  HI.  544,  546 ;  Eawley  v.  Barker,  5  Colo.  118, 
119;  Watkins  v.  Wassell,  20  Ark.  410,  420;  22  Cyc. 
1481.  The  instant  case  does  not  come  within  any  of 
the  classes  provided  for  by  Section  6028,  L.  0.  L.,  when 
that  section  is  properly  construed. 

The  amount  due  from  Ealston  on  the  first  cause  of 
action  was  ascertained  by  a  judgment  of  the  trial 
court  on  July  10,  1915,  and  afterward  affirmed  by  this 
court  without  changing  the  amount  of  the  principal 
sum,  as  was  done  in  Kitchin  v.  Oregon  Nursery  Co., 
65  Or.  20,  29  (130  Pac.  408,  1133,  132  Pac.  956),  and 
consequently  interest  on  $24,200  conmiences  on  the 
date  of  that  judgment,  and  not  on  May  2,  1908,  when 
the  agreement  to  purchase  the  bank  stock  was  made. 
With  the  exception  of  the  modification  concerning  in- 
terest, we  adhere  to  our  former  opinion,  and  deny  the 
petitions  for  rehearing. 

Modified.   .EEHSABiNa  Dbnibd. 

Mb.  Jubtiob  Eakik  absent. 
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Axgaed  February  24,  reyersed  March  14,  rehearing  denied  April  4, 

1916. 

MATTSON  V.  DRESSER. 

(155  Pac.  1186.) 

Vendor  and  PorchaBer— Bemedles  of  Vendox^-Becorery  of  Land. — 
Pleading  and  lasneB. 

1.  A  eomplaint  in  a  vendor's  suit  alleging  that  the  purchase  price 
was  $7,000,  that  $2,000  was  paid  when  the  contract  was  signed,  that 
the  balance  was  payable  on  or  before  different  dates  in  four  install- 
ments, the  first  two  of  which  had  been  paid,  and  asking  a  foreclos- 
ure of  the  contract  for  default  on  the  third  installmcDt  amounting 
to  $300  maturing  November  1,  1913,  and  due  and  unpaid,  although 
the  interest  had  been  partly  paid,  and  an  answer  denying  that  any 
installment  was  overdue,  averring  that  the  first  three  installments, 
amounting,  principal  and  interest,  to  $695,  had  matured,  and  that  the 
vendor  had  been  paid  $1,065,  with  a  reply  that  after  the  making  of 
the  contract  the  vendor  received  $1,006.64,  applied  as  directed  by 
the  persons  making  the  payment,  with  the  result  that  the  three  in- 
stallments had  not  been  paid,  raised  an  issue  for  the  court  as  to 
whether  a  default  had  occurred,  to  be  ascertained  only  upon  hearing 
the  evidence,  so  that  a  dismissal  at  the  suit  was  error. 

Vendor    and    Pnrchafler— Bemedy    of    Vendor— Foreclosure— Belief 
Chranted. 

2.  In  Bueh  case  the  court,  on  determining  that  the  vendor  was 
entitled  to  a  foreclosure,  would  have  the  right  to  fix  a  reasonable 
time  for  the  payment  of  the  balance  of  the  purchase  price,  and  might 
consider  the  circumstance  that  the  vendor  had  received  more  than 
the  purchaser  was  obliged  to  pay  in  fixiug  such  time. 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

This  is  a  suit  by  Jacob  Mattson  and  Edla  Mattson 
against  A.  C.  Dresser,  E.  K.  Dresser,  J.  C.  Yondell 
and  Mrs.  J.  C.  Yondell,  his  wife,  L.  H.  Heisner  and 
Elizabeth  Heisner,  his  wife,  Charles  Heisner  and  Mrs. 
Charles  Heisner,  his  wife,  to  foreclose  a  contract. 

A  written  contract  for  the  sale  of  real  and  personal 
property  was  made  between  the  plaintiffs  as  the 
sellers,  and  A.  C.  Dresser,  E.  K.  Dresser,  and  J.  C. 
Yondell,  three  of  the  defendants,  as  buyers.  The 
amount  of  the  purchase  price  was  $7,000,  of  which 
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$2,000  was  paid  at  the  time  of  making  the  agreement, 
leaving  a  balance  of  $5,000.  The  buyers  agreed  to  pay 
the  remaining  principal,  with  interest  at  the  rate  of 
6  per  cent  per  annum,  as  follows :  $100  on  November 
1, 1911 ;  $200  on  November  1,  1912 ;  $300  on  November 
1,  1913 ;  and  $4,400  on  November  1,  1916.  The  writing 
contains  a  stipulation  that  **any  and  all  of  the  above 
payments  are  payable  on  or  before  the  above  dates," 
so  that  the  buyers  could,  if  they  wished,  pay  any  in- 
stallment before  it  matured.  The  purchasers  obli- 
gated themselves  to  pay  all  taxes  and  assessments  law- 
fully imposed  on  the  property,  and  also  agreed  that 
*'all  improvements  placed  thereon  shall  remain  and 
shall  not  be  removed  before  final  payment  be  made.'' 
The  Dressers  and  Yondell  assigned  their  interest  in 
the  contract  to  Charles  Heisner,  who  in  turn  trans- 
ferred the  agreement  to  L.  H.  Heisner.  The  $100  in- 
stallment due  on  November  1,  1911,  and  the  one  for 
$200  maturing  on  November  1,  1912,  were  paid. 

This  suit  was  commenced  against  the  Dressers,  Yon- 
dell, and  the  Heisners  for  the  purpose  of  foreclosing 
the  contract.  The  complaint  filed  on  July  13,  1914, 
alleges  that  many  of  the  improvements  placed  upon  the 
premises  have  been  removed,  although  the  final  pay- 
ment has  not  been  made,  and  **that  no  payments  have 
been  made  on  said  contract,  nor  on  the  property 
therein  described,  except  the  November  1,  1911,  pay- 
ment, also  the  November  1,  1912,  payment  and  all  the 
interest  on  $4,700,  the  unpaid  balance,  up  to  the  9th 
day  of  February,  A.  D.  1913,  and  there  is  now  due, 
owing,  and  unpaid  on  said  contract  *  *  the  sum  of 
$4,700,  together  with  the  interest  thereon  *  *  from 
and  after  the  9th  day  of  February,  A.  D.  1913,  and 
the  further  sum  of  $32.63,  with  interest  thereon,  for 
taxes  paid  by  these  plaintiffs.'* 
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.  The  Heisners  answered. 

The  answer  denies  that  *'no  payments  have  been 
made  on  said  contract  or  on  the  property  therein  de- 
scribed except  the  November  1,  1911,  payment  and  the 
November  1,  1912,  payment,"  denies  that  $4,700,  to- 
gether with  interest  from  the  9th  day  of  February, 
1913,  or  the  sum  of  $32.63,  with  interest  thereon  for 
taxes,  or  any  other  sum  of  money  is  due,  and  denies 
that  the  defendants  failed  to  make  the  payments  pro- 
vided for  in  the  contract.  The  answering  defendants, 
after  referring  to  the  pajment  of  the  first  two  install- 
ments, aflSrmatively  allege: 

' '  That  $300  became  due  and  payable  thereon  on  the 
1st  day  of  November,  1913,  with  6  per  cent  per  annum, 
that  plaintiffs  have  received  from  the  various  named 
defendants  described  herein  as  payments  upon  said 
contract  since  the  payment  of  the  first  $2,000  thereon 
the  sum  of  $1,065,  when  in  truth  and  in  fact  under  the 
terms  thereof  only  $600,  and  interest  thereon  amount- 
ing to  about  $95,  and  in  all  the  sum  of  $695,  have  be- 
come due  and  payable  under  the  terms  thereof,  and 
that  the  remaining  payment  of  $4,400  does  not  become 
due  and  payable,  nor  Jhe  interest  thereon,  under  the 
terms  of  said  contract,  until  the  1st  day  of  November, 
1916." 

The  reply  denies : 

**Each  and  every  allegation,  statement,  matter  and 
thing  in  said  defendants'  answer  set  forth,  except  such 
as  is  herein  specifically  admitted  or  qualified,  and,  as 
qualified,  admitted." 

The  reply  affirmatively  sets  forth  that  subsequent  to 
the  payment  of  the  $2,000  */  they  did  receive  from  vari- 
ous named  defendants  described  in  this  suit  certain 
sums  of  money,  which  these  plaintiffs  believe  to  aggre- 
gate" $1,006.64,  and  no  more,  **and  that  said  sum  was 
paid  to  them  and  received  by  them  from  the  parties 
paying  the  same  in  payment  and  discharge  of  the  f  ol- 
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lowing  items  of  and  in  pursuance  to  the  terms  of  said 
contract : 

The  November  1,  1911,  payment $  100.00 

Interest  on  said  payment  from  July  9,  1910, 
to  December  21, 1911,  at  6  per  cent 8.70 

Interest  at  6  per  cent  on  the  unpaid  balance 
of  $4,900.00  from  July  9,  1910,  to  July  9, 
1911 294.00 

Interest  at  6  per  cent  on  $294.00  from  July  9, 
1911,  to  December  21,  1911 8.94 

November  1,  1912,  payment 200.00 

Interest  at  6  per  cent  on  $4,900.00  from  July 
9, 1911,  to  November  1, 1912 392.00 

Excess  of  interest  of  $592.00  from  the  1st  day 
of  November,  1912,  to  February  21,  1913 
(day  of  last  payments),  over  6  per  cent  on 
$4,900.00  from  November  1, 1912,  to  Novem- 
ber  9, 1912,  agreed  estimate 3.00 

Total $1,006.64 

**That  said  several  sums  of  money  were  paid  by  said 
defendants  to  these  plaintiflfs  with  the  express  agree- 
ment and  at  the  request  of  said  defendants  that  they 
should  be  applied  upon  and  to  make  the  payments  as 
above  itemized,  and  not  otherwise,  and  they  were  so 
made  by  these  plaintiffs,  and  that  such  payments  were 
voluntarily  made  by  said  defendants  to  these  plaintiffs 
to  be  applied  as  herein  specified.  * ' 

The  defendants  moved  ''for  a  judgment  of  dismissal 
upon  the  pleadings,  for  the  reason  that  no  material 
issues  are  presented  to  the  court  to  try,  and  the  same 
show  that  the  plaintiff  is  not  entitled  to  the  relief  or 
any  relief  asked  for  therein.*' 

The*  court  dismissed  the  suit,  and  granted  L.  H. 
Heisner  and  Elizabeth  Heisner  a  judgment  for  their 
costs  and  disbursements  because  it  appeared  to  the 
court: 

'  *  That  said  defendants  have  pleaded  in  their  answer 
matter  showing  a  complete  defense  to  the  complaint 
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of  plaintiffs  therein,  and  that  said  plaintiffs  have  not 
denied  the  same  and  by  reason  thereof  have  shown  that 
they  are  not  entitled  to  the  equitable  relief  sought  by 
them  in  said  suit." 

The  plaintiffs  api)ealed«  Kevebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  F.  Hall  and  Mr.  Charles  I.  Reigard,  with  an 
oral  argument  by  Mr.  Hall. 

For  respondents  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  W.  U.  Douglas. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  It  is  conceded  by  the  litigants  that  no  interest  be- 
came due  on  any  installment  until  the  maturity  of  such 
installment.  The  complaint,  in  effect,  states  that  the 
purchase  price  was  $7,000 ;  that  $2,000  was  paid  when 
the  contract  was  signed ;  that  the  balance  was  payable 
on  or  before  definite  dates  in  four  installments;  that 
the  first  two  installments  had  been  paid,  but  that  the 
third  was  due  and  unpaid,  although  interest  on  this  as 
well  as  on  the  last  installment  had  been  paid  up  to 
February  9,  1913;  and  the  plaintiffs  claim  that  they 
are  entitled  to  a  foreclosure  of  the  contract  because 
the  third  installment,  amounting  to  $300,  and  maturing 
on  November  1,  1913,  was  due  and  unpaid.  The  an- 
swer, in  substance,  denies  that  any  installment  is  over- 
due. The  defendants  aver  that  only  the  first  three  in- 
stallments, amounting,  principal  and  interest,  to  the 
sum  of  $695,  have  matured  under  the  terms  of  the  con- 
tract, and  that  the  plaintiffs  have  been  paid  $1,065.50. 
The  reply  says  that  after  the  making  of  the  contract 
the  plaintiffs  received  $1,006.64,  which  was  applied,  as 
directed  by  the  persons  making  the  payments,  on:  (1) 
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The  first  installment;  (2)  the  second  installment;  and 
(3)  interest  on  the  third  and  fourth  installments.  The 
complaint  avers  that  the  third  installment  is  unpaid. 
The  answer  says  that  the  first  three  installments 
amount,  principal  and  interest,  to  $695 ;  that  plaintiffs 
have  received  $1,065.50;  and  that  therefore  the  third 
installment  has  been  paid.  The  reply  confesses  that 
more  than  $695  has  been  paid,  but  avoids  the  conclu- 
sion of  the  answer  by  claiming  that  $1,006.64  was  paid 
and  applied  by  the  plaintiffs  at  the  request  of  the  de- 
fendants on  the  first  two  installments,  and  then  in  pay- 
ment of  interest  on  the  third  and  fourth  installments, 
with  the  result  that  the  principal  of  the  third  install- 
ment has  not  been  paid.  The  complaint  says  that  the 
third  installment  is  unpaid;  the  answer  avers  pay- 
ment ;  the  reply  denies  payment  and  reiterates  the  alle- 
gation of  nonpayment;  and  therefore  the  pleadings 
present  an  issue  for  the  court  to  try.  Whether  a  de- 
fault has  occurred  can  only  be  ascertained  after  hear- 
ing the  evidence. 

2.  If  it  is  determined  that  the  plaintiffs  are  entitled 
to  a  foreclosure,  the  court  will  have  a  right  to  fix  a  rea- 
sonable time  for  the  payment  of  the  balance  of  the  pur- 
chase price,  and,  no  doubt,  the  circumstance  that  plain- 
tiffs have  received  more  than  defendants  were  obliged 
to  pay  will,  as  it  should,  exercise  a  persuasive  influ- 
ence in  deciding  what  is  a  reasonable  time  for  payment 
within  the  principle  announced  in  Flanagan  Estate  v. 
Great  Cent.  Land  Co.,  45  Or.  335  (77  Pac.  485).  The 
decree  and  judgment  are  reversed,  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent 
with  this  opinion.  Ebversed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Bean  and 
Mr.  Justice  Burnett  concur. 
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Argued  June  4,  modified  July  6,  1915. 
ICotion  to  recall  mandate  denied  April  4,  1918. 

FIEST  NAT.  BANK  v.  MANASSA.* 

(150  Pac.  258.) 
Bankruptcy— Effect  of  National  Bankmptcy — Suspension  of  State 

lAWS. 

1.  Sections  7540,  7556,  L.  O.  L.,  relating  to  assignments  for  benefit 
of  creditors,  are  insolvency  statutes,  and  are  suspended  by  the  na* 
tional  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  «44). 

[As  to  effect  of  national  Bankruptcy  Act  on  state  insolvency 
laws,  see  notes  in  41  Am.  Dec.  447;  Ann.  Cas.  1913E,  957. 

Bankrnptcy— Effect   of  National  Bankruptcy—- Suspension   of  State 


2.  An  assignment  for  benefit  of  creditors  made  in  pursuance  of 
such  state  statute  is  void  as  against  an  objecting  creditor. 

Cfreditora'  Suit — ^Nature  of  Proceeding. 

3.  A  suit  to  set  aside  an  assignment  for  benefit  of  creditors  by 
an  objecting  creditor  alleging  he  had  brought  action  at  law  against 
the  assignor,  and  that  attachment  had  issued,  was  in  the  nature  of 
a  creditors'  suit. 

Creditors'  Suit— Judgment  or  Iden  aa  Prerequisite. 

4.  A  judgment  or  attachment  lien  is  a  necessary  prerequisite  to  a 
creditors'  suit. 

[As  to  creditor's  suits,  see  notes  in  66  Am.  St  Bep.  271;  Ann. 
Oas.  1914B,  945.] 

Appeal  and  Error — Becord — Matters  not  Apparent — Extraneous  Aid. 

5.  Where  the  record  on  appeal  in  a  creditors'  suit  did  not  show 
that  he  had  secured  a  lien  by  judgment  or  attachment,  a  copy  of  a 
judgment  and  a  copy  of  a  return  in  garnishment  prepared  subsequent 
to  the  rendition  of  the  judgment  in  the  creditors'  suit  and  filed  with 
the  clerk  of  the  appellate  court  could  not  be  considered. 

Creditom'  Suit — Creation  of  Iden  to  Support. 

6.  On  evidence  merely  that  a  pretended  notice  of  garnishment  was 
served  on  one  who  answered  that  he  had  no  money,  property  or  effects 
of  the  defendant  in  his  possession  did  not  show  creation  of  a  lien  sup- 
porting a  creditors'  suit. 

CreditoxB'  Suit — Judgment  as  Prerequisite. 

7.  As  a  general  rule,  if  there  is  neither  a  lien  by  attachment  nor 
a  judgment  in  the  action  at  law  at  the  time  of  the  commencment  of 

*The  relation  of  bankrupt  law  to  assignments  and  insolvency  pro- 
ceedings under  state  laws  is  discussed  in  note  in  45  L.  B.  A.  177. 

The  conditions  precedent  to  creditors'  suit  are  set  forth  in  note  in 
23  Lb  B.  A.  (N.  S.)  1.  BspoBTEa. 
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the  creditors'  suit,  a  judgment  secnred  in  the  action  at  law  after  th« 
commencement  of  the  suit  will  not  aid  the  suit. 

Pleading— Admission  liy  Failure  to  Deny. 

8.  Defendants  in  a  creditors'  snit  admitted,  by  failing  to  denj 
the  allegations  of  a  supplemental  petition,  that  a  judgment  had  been 
entered  in  plaintiff's  action  at  law. 

Airpeal  and  Errors— Beserying  Grounds  of  Bevlew— Objection  to  Plead- 
ing. 

9.  Defendants,  making  no  objection  to  plaintiff's  supplemental 
petition,  cannot  be  heard  to  protest  it  on  appeal. 

Judgment— VaUdlty— Presumption  in  Collateral  Proceeding. 

10.  Where  defendants  in  a  creditors'  suit  denied  the  plaintiff's 
allegations  of  service  in  his  action  at  law,  but  admitted  that  judg- 
ment thereon  was  entered,  a  strong  presumption  of  validity  aecom* 
panics  the  judgment  when  questioned  in  the  suit. 

PartnersMp— Actions— Procees. 

11.  In  an  action  against  C.  and  A.,  partners,  a  return  that  sum- 
mons was  served  on  defendants  by  delivering  to  and  leaving  with 
the  said  C.  and  A.  in  person  and  personally  a  copy  of,  etc.,  was  not 
ineffective  under  Section  61,  L.  O.  L.,  providing  that  when,  in  ac- 
tions against  defendants  joiutly  liable,  service  is  on  one,  judgment 
may  be  had  against  all  so  far  as  it  may  be  enforced  against  joint 
property. 

Airpeal  and  Error— Bendering  Final  Judgment-^Otedltors*  Suit. 

12.  Where  a  creditors'  suit  was  brought  before  plaintiff  had  re- 
duced his  claim  to  judgment,  but  it  appeared  on  appeal  that  the 
creditor,  had  obtained  his  judgment,  and  would,  if  his  suit  were  dis- 
missed, be  in  position  to  bring  a  second  suit  on  grounds  entitling  him 
to  relief,  the  Supreme  Court  will  not  dismiss  the  complain t|  but 
will  grant  the  proper  relief. 

From  Coos :  John  S.  Coke,  Judge. 

Department  L    Statement  by  Mb.  Justice  Harris. 

This  suit  was  commenced  by  the  First  National  Bank 
of  Bandon  for  the  purpose  of  setting  aside  a  deed  of 
assignment  which  was  made  for  the  benefit  of  credi- 
tors. The  defendants  C.  A.  Manassa  and  A.  S.  Man- 
assa were  partners  doing  business  under  the  firm  name 
of  Manassa  &  Son,  and  on  June  8, 1911,  they  executed 
a  deed  of  assignment,  for  the  benefit  of  their  creditors, 
to  F.  J.  Feeney,  as  assignee.  The  deed  was  duly  re- 
corded in  the  records  of  assignments  on  June  10, 1911, 
and  on  June  14th  the  deed,  an  inventory,  and  list  of 
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creditors  were  filed  in  the  Circuit  Court  The  assignee 
qualified  on  June  22,  1911,  by  filing  the  bond  required 
by  statute,  and  thereafter,  pursuant  to  an  order  of 
the  Circuit  Court,  he  took  possession  of  the  property 
mentioned  in  the  deed.  The  assignee  sold  most  of  the 
personal  property  to  the  defendant  J.  W.  Mast  on  July 
18,  1911,  for  $1,581.32.  This  suit  was  commenced  on 
August  3,  1911.  The  complaint  alleges  that  the  as- 
signment was  fraudulent  because  the  assignors  had 
concealed  from  their  creditors  certain  nonexempt  prop- 
erty, and  had  wrongfully  disposed  of  other  property. 
The  complaint  assails  the  deed  of  assignment  by  fur- 
ther alleging  that  a  portion  of  the  property  owned  by 
the  assignors  was  intentionally  omitted  from  the  in- 
ventory ;  that  the  name  of  plaintiflP  was  omitted  from 
the  list  of  creditors;  and  that  the  assignment  is  void 
because  the  deed  attempts  to  cdnfer  upon  the  trustee 
the  absolute  power  to  sell  in  a  manner  discretionary 
with  him  ''as  to  the  times  and  modes  of  sale  and  dis- 
posal thereof,  whether  for  cash  or  on  credit.**  The 
right  of  the  plaintiflf  to  interfere  is  based  upon  the 
averments  that  the  plaintiflf  did  on  June  12, 1911,  com- 
mence an  action  against  C.  A.  Manassa  and  A.  S. 
Manassa  on  a  promissory  note  for  $400  which  had  been, 
signed  by  the  Manassas ;  that  a  writ  of  attachment  had 
been  issued ;  and  that  the  property  in  the  hands  of  F. 
J.  Feeney  as  assignee  had  been  attached  in  the  manner 
provided  for  by  statute. 

The  only  admission  referring  to  the  action  at  law 
found  in  the  answer  filed  October  21,  1912,  by  J.  W. 
Mast  and  F.  J.  Feeney  as  trustee,  who  were  the  only 
answering  defendants,  is  that  ''plaintiff  commenced 
an  action  at  law  against  C.  A.  Manassa  and  A.  S. 
Manassa,  and  that  what  purported  to  be  a  notice  of 
garnishment  was  served  upon  F.  J.  Feeney,**  "which 
notice,**  the  answer  affirmatively  alleges,  "said  F.  J. 
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Feeney  answered,  stating  and  showing  that  he  had  no 
money,  property,  or  effects  of  C.  A.  Manassa  or  A.  S. 
Manassa  in  his  hands  or  possession. ' '  For  a  separate 
defense  the  answer  avers  the  making  of  the  deed  of 
assignment ;  the  fact  that  Feeney  qualified  as  assignee ; 
the  giving  of  the  notice  required  by  the  assignment 
statute;  the  sale  to  Mast;  the  fact  that  plaintiff  had 
knowledge  of  the  assignment  proceedings  and  made  no 
objections  before  the  sale  to  Mast. 

By  way  of  cross-complaint  the  answer  of  Feeney 
and  Mast  sets  forth  certain  mutual  mistakes  and  omis- 
sions connected  with  the  deed  of  assignment  and  the 
*' schedule  list  of  creditors,''  and  the  court  is  asked 
for  permission  to  correct  the  errors. 

On  the  same  day  that  the  answer  was  filed  the  plain- 
tiff filed  a  supplemental  complaint  alleging  that  the 
court  did,  on  October  11,  1911,  in  the  action  at  law, 
referred  to  in  the  original  complaint,  render  a  judg- 
ment in  favor  of  plaintiff  and  against  A.  S.  Manassa 
and  C.  A.  Manassa  for  $414.10  and  $50  attorney's  fees. 
So  far  as  is  disclosed  by  the  record,  the  supplemental 
complaint  was  not  denied  by  an  answer,  and  no  objec- 
tion was  made  to  it  by  motion  or  demurrer. 

The  reply  does  not  deny  the  allegation  in  the  answer 
that  Feeney  answered  the  notice  of  garnishment  by 
''stating  and  showing  that  he  had  no  money,  property, 
or  effects  of  C.  A.  Manassa  or  A.  S.  Manassa  in  his 
hands  or  possession." 

A  trial  of  the  cause  resulted  in  a  decree  which  sus- 
tained the  assignment  proceedings,  and  permitted  a 
correction  of  the  errors  in  the  deed  of  assignment. 
The  plaintiff  appealed.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  O.  T.  Treadgold  and  Mr.  Geo.  G.  Guthrie,  with  an 
oral  argument  by  Mr.  Treadgold. 
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For  respondents  there  was  brief  with  oral  argu- 
ments by  Messrs.  Bennett,  Swanton  <&  Bennett. 

Mb.  Jxtsticb  Habbis  delivered  the  opinion  of  the 
court. 

The  good  faith  of  F.  J.  Feeney  as  assignee  was  not 
questioned  at  the  trial  in  the  Circuit  Court,  because 
the  parties  stipulated  * '  that  he  acted  in  good  faith  as 
such  and-  in  all  matters  connected  with  the  assign- 
ment/' and,  although  the  Manassas  are  charged  with 
fraud,  nevertheless  it  will  not  be  necessary  to  consider 
that  phase  of  the  controversy,  since  the  rights  of  the 
plaintiff  can  be  fully  determined  by  the  legal  effect  of 
the  attempted  assignment. 

1,  2.  Every  step  in  the  assignment  proceedings  was 
guided  by  Sections  7540  and  7555,  L.  0.  L.,  inclusive, 
and  it  was  stipulated  at  the  trial  that: 

**F.  J.  Feeney,  as  assignee,  has  complied  substan- 
tially with  all  of  the  requirements  of  the  assignment 
laws  of  the  State  of  Oregon. ' ' 

The  assignment  was  not  a  mere  common-law  assign- 
ment, nor  was  it  made  under  a  statute  which  only  regu- 
lates general  assignments  under  the  common  law;  but 
it  was  made  under  a  state  insolvency  statute  which 
provides  that,  if  the  estate  realizes  not  less  than  50 
per  cent  of  the  full  amount  of  the  indebtedness,  the 
court  shall,  upon  the  allowance  of  the  final  account, 
make  an  order  discharging  the  assignor  from  any  fur- 
ther liability  on  account  of  the  indebtedness  existing 
priqr  to  the  assignment.  When  the  decree  was  ren- 
dered by  the  Circuit  Court  the  effect  of  the  act  of  Con- 
gress of  July  1,  1898,  regulating  the  practice  and  pro- 
cedure in  bankruptcy  cases,  upon  the  assignment  laws 
of  this  state  was  an  open  question.  Since  that  time, 
however,  this  court  has  ruled,  one  member  dissenting. 
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that  Sections  7540  to  7555,  L.  0.  L.,  inclusive,  consti- 
tute an  insolvency  statute :  Pelton  v.  Sheridan,  74  Or. 
176  (144  Pac.  410).  See,  also.  Capital  Lumber  Co.  v. 
Saunders,  26  Idaho,  408  (143  Pac.  1178).  The  life  of 
the  state  assignment  statute  is  interrupted,  but  not 
utterly  terminated,  by  the  existence  of  the  national 
Bankruptcy  Act,  and  during  such  period  of  interrup- 
tion the  assignment  statute  is  in  a  state  of  suspended 
animation,  is  inert  and  dormant,  and  cannot  revive  un- 
til the  national  law  ceases  to  exist;  and  therefore  a 
deed  of  assignment  made  under  the  state  insolvency 
statute  is  void  as  against  an  objecting  creditor.  The 
plaintiflf  did  not  at  any  time  participate  in  or  consent 
to  any  of  the  assignment  proceedings,  but  it  proclaimed 
its  protest  within  a  seasonable  time.  The  assignment 
being  void  as  against  an  objecting  creditor,  the  next 
question  to  be  determined  is  whether  the  plaintiff  is 
entitled  to  the  relief  prayed  for. 

3.  4.  The  instant  case  partakes  of  the  nature  of  a 
creditors'  suit,  and,  being  only  auxiliary  to  the  action 
at  law,  the  plaintiff  is  required  either  to  reduce  its 
claim  to  a  judgment  or  to  obtain  by  an  attachment 
what  the  statute  designates  as  a  lien  before  the  suit  can 
be  maintained.  A  judgment  or  a  lien  is  a  necessary 
prerequisite  to  this  suit:  Page  v.  Grant,  9  Or.  116; 
Bremer  v.  Fleckenstein,  9  Or.  266;  Dawson  v.  Coffey, 
12  Or.  513  (8  Pac.  838) ;  Dawson  v.  Sim^,  14  Or.  561 
(13  Pac.  506) ;  Matlock  v.  Babb,  31  Or.  516  (49  Pac. 
873) ;  Wyatt  v.  Wyatt,  31  Or.  531  (49  Pac.  855) ;  Will- 
iams V.  Com.  Nat.  Bank,  49  Or.  492  (90  Pac.  1012,  91 
Pac.  443, 11  L.  R.  A.  (N.  S.)  857) ;  Leavengood  v.  Mc- 
Gee,  50  Or.  233  (91  Pac.  453) ;  Ryckman  v.  Manerud, 
68  Or.  350  (Ann.  Gas.  1915C,  522, 136  Pac.  826) ;  Good- 
win V.  Tuttle,  70  Or.  424  (141  Pac.  1120). 

5,  6.  There  is  no  evidence  properly  in  the  record 
tending  to  show  that  any  property  was  attached,  and 
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there  is  not  even  any  evidence  tending  to  show  that  a 
judgment  was  rendered  in  the  action  at  law.  A  copy 
of  the  judgment  in  the  action  at  law  and  a  copy  of  the 
return  or  certificate  made  by  F.  J.  Feeney  as  garnishee 
were  prepared  subsequent  to  the  rendition  of  the  de- 
cree in  the  Circuit  Court,  and  then  filed  with  the  clerk 
of  this  court ;  but  the  copies  cannot  be  considered,  for 
the  reason  that  this  cause  must  be  tried  on  appeal  on 
the  record  as  made  at  the  trial  in  the  Circuit  Court. 
Aside  from  the  allegations  in  the  pleadings,  the  record 
is  silent  as  to  the  attachment  proceedings  as  well  as  to 
the  judgment  in  the  action  at  law.  The  complaint 
avers  in  detail  sufficient  facts  to  create  a  lien,  but  there 
is  no  evidence  to  sustain  the  pleading.  The  answer 
denies  the  facts  as  narrated  by  the  complaint.  The  an- 
swer only  admits  that  a  pretended  notice  of  garnish- 
ment was  served,  and  the  defendants  affirmatively  aver 
without  any  denial  by  plaintiff  that : 

**F.  J.  Feeney  answered,  stating  and  showing  that 
he  had  no  money,  property,  or  effects  of  C.  A.  Manassa 
or  A.  S.  Manassa  m  his  hands  or  possession.*' 

The  record  fails  to  show  that  any  additional  steps 
were  taken,  and  in  view  of  the  certificate  as  made  by 
the  garnishee  the  court  did  not  obtain  jurisdiction  over 
the  property  in  the  hands  of  Feeney,  and  therefore  no 
lien  was  created  by  the  attachment  proceedings:  Mc- 
Laughlin V.  Aumsville  etc.  Co.,  74  Or.  80  (144  Pac. 
1154).  Having  failed  to  establish  a  lien  by  attach- 
ment, the  plaintiff  is  not  entitled  to  relief  in  the  suit 
unless  it  appears  that  a  judgment  was  rendered  in 
the  action  at  law. 

7.  As  a  general  rule,  if  there  is  neither  a  lien  by  at- 
tachment nor  a  judgment  in  the  action  at  law  at  the 
time  of  the  commencement  of  the  creditors'  suit,  a 
judgment  secured  in  the  action  at  law  after  the  com- 
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mencement  of  the  suit  will  not  aid  the  suit,  because  at 
the  very  commencement  of  the  snit  it  must  be  sup- 
ported by  and  based  upon  a  lien  by  attachment  or  a 
judgment;  and  a  supplemental  complaint  showing  the 
rendition  of  a  judgment  after  the  commencement  of 
the  suit  is  vulnerable  to  objection  if  made  at  the  proper 
time:  Nubert  v.  Massman,  37  Fla.  91  (19  South.  625) ; 
Grenell  v.  Ferry,  110  Mich.  262  (68  N.  W.  144).  It 
will  be  remembered  that  the  plaintiff  filed  a  supple- 
mental complaint  alleging  that  the  claim  involved  in 
the  action  at  law  had  been  reduced  to  a  judgment.  The 
averments  of  the  supplemental  complaint  are  deemed 
admitted  because  the  defendants  did  not  answer  that 
pleading:  Kimble  v.  SecU,  92  Ind.  276;  Dann  v.  Baker, 
12  How.  Pr.  (N.  Y.)  521. 

8,  9.  No  evidence  was  offered  to  show  that  a  judg- 
ment had  been  entered  in  the  action  at  law,  but  the 
plaintiff  alleges  in  its  supplemental  complaint  and  the 
defendants  confess  by  failing  to  deny  that  a  judgment 
was  obtained.  It  is  therefore  admitted  that  a  judg- 
ment was  secured,  but  at  a  time  after  the  commence- 
ment of  the  suit.  The  defendant  did  not  move  against, 
demur  to,  or  answer  the  supplemental  complaint.  No 
objection  can  now  be  made  to  the  supplemental  com- 
plaint because  the  defendants  have  waived  their  right 
to  protest,  and  if,  upon  the  whole,  the  plaintiff  is  en- 
titled to  the  relief  demanded,  it  must  be  so  decreed: 
Fleischner  v.  Bank  of  McMinnville,  36  Or.  553  (54  Pac. 
884,  60  Pac.  603,  61  Pac.  345) ;  Osgood  v.  Osgood,  35 
Or.  1  (56  Pac.  1017) ;  Mitchell  v.  Taylor,  27  Or.  377 
(41  Pac.  119). 

10,  11.  The  plaintiff  alleges  that  service  of  summons 
was  made  in  the  action  at  law,  and  pleads  the  return 
as  made  by  the  sheriff.  The  return  as  alleged  in  the 
complaint  shows  that  the  sherifi^  served  the  summons 
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in  the  action  at  law  '  *  on  the  within  named  defendants, 
C.  A.  Manassa  and  A.  S.  Manassa,  by  then  and  there 
delivering  to,  and  leaving  with,  the  said  C.  A.  Man- 
assa and  A.  S.  Manassa,  in  person  and  personally,  a 
tme  copy  of  said  snmmons,  together  with  a  copy  of 
the  complaint,  prepared  and  certified  to  by  C.  R.  Wade, 
attorney  for  plaintiff/*  It  is  claimed  that  the  service 
of  snmmons  was  ineffective  on  the  facts  alleged  in  the 
complaint.  No  evidence  was  offered  concerning  the 
service  of  summons.  The  answering  defendants  de- 
nied the  allegations  of  service,  bnt  admit  the  judgment 
which  was  obtained  in  a  court  of  record,  and  on  that 
account  the  judgment  is  accompanied  by  a  presump- 
tion of  validity  in  this  suit :  Strong  v.  Barnhart,  6  Or. 
94.  Moreover,  the  indebtedness  of  the  Manassas  was 
joint,  as  well  as  several,  and  the  property  involved  in 
this  litigation  is  owned  by  the  debtors  as  partners: 
Section  61,  L.  0.  L. ;  Stivers  v.  Byrkett,  56  Or.  565  (108 
Pac.  1014,  109  Pac.  386).  On  the  facts  of  this  case 
the  judgment  in  the  action  at  law  is  valid  as  against 
Feeney  and  Mast. 

From  what  has  been  said  it  follows  that  our  state 
assignment  law  is  an  insolvency  statute,  and  is  sus- 
pended by  the  national  Bankruptcy  Act ;  that  the  deed 
of  assignment  is  void  as  against  the  plaintiff,  who  is 
now  a  judgment  creditor;  that  the  answering  defend- 
ants waived  their  right  to  object  to  the  supplemental 
complaint,  and  consequently  the  plaintiff  is  entitled  to 
such  relief  as  a  consideration  of  the  whole  case  ap- 
pears to  warrant. 

12.  A  dismissal  of  the  complaint  would  not  benefit 
any  of  the  parties,  because  on  the  facts  as  exhibited 
by  the  record  the  plaintiff  could  commence  a  new  suit 
and  again  go  over  the  same  ground  that  has  already 
been  covered,  and  consequently  the  litigation  can  be 
determined  now  jnst  as  well  as  by  another  suit.    The 
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plaintiff  is  in  a  position  where  it  can  take  advantage 
of  the  fact  that  the  deed  of  assignment  is  void,  and 
therefore  the  assignment  is  set  aside  so  far,  as  it  in- 
terferes with  the  judgment  obtained  by  plaintiff  in  the 
action  at  law.  Whatever  property  F.  J.  Feeney  has 
in  his  possession  as  assignee  is  subject  to  the  judgment 
referred  to;  but  the  decree  of  the  Circuit  Court  is 
not  otherwise  disturbed,  because  it  may  be  that  no 
other  creditors  can  complain  if  they  have  participated 
in  the  assignment  proceedings. 
The  decree  of  the  Circuit  Court  is  modified. 

Modified. 

Mb.  Chief  Justice  Moobs  and  Mb.  Justice  McBbide 
concur* 

Mb.  Justice  Bxtbnett  dissents. 
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Argned  on  motion  to  dismiss  appeal  October  8,  denied  October  13, 1915. 

Dismissed  on  stipulation  April  4,  1916. 

STEED  V.  CAVANAUGH. 

(151  Pac.  968.) 

Appeal  aad  Error— Appeal  UndertaUiig — Sufllclency. 

1.  An  appeal  undertaking  not  providing  that  appellant  would  paj 
all  the  damages,  costs,  and  disbursements  which  might  be  awarded 
against  him  on  appeal,  aa  required  by  Section  551,  L.  O.  L.,  was 
invalid. 

Appeal  and  Error— XJUdertaklngB— Amendment 

2.  Under  the  express  provision  of  Section  550,  subdivision  4,  L.  O. 
L.,  appellant,  whose  appeal  undertaking  by  oversight  omitted  an 
essential  provision  would  be  allowed  to  file  a  sufficient  undertaking. 

Prom  Multnomah:  John  P.  Kavanaugh,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Eakik. 

This  is  an  action  by  Minnie  Steed  against  Frank  J. 
Cavanaugh  and  the  Niehoff  Shoe  Manufacturing  Com- 
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pany,  a  corporation.  From  a  judgment  in  favor  of 
plaintiff,  the  last-named  defendant  appeals.  Be- 
spondent  moves  to  dismiss  appeal.  Denied. 

Messrs.  Cole  dk  Cole,  for  the  motion* 

Mr.  J.  B.  Ryan,  Mr.  Dan  E.  Powers  and  Mr.  Cicero 
M.  Idleman,  contra. 

Mb.  Justice  Eaein  delivered  the  opinion  of  the 
court. 

The  plaintiff  moves  to  dismiss  this  appeal  for  the 
reason  that  both  the  notice  of  appeal  and  bond  are  in- 
sufBcient. 

1.  Passing  objections  to  the  notice^  although  it  is 
extremely  doubtful  if  it  is  sufficient,  the  undertaking 
recdtes  that  the  appellant  and  surety  will  satisfy  the 
judgment  if  affirmed,  but  in  no  wise  does  it  provide 
that  appellant  will  pay  all  damages,  costs,  and  dis- 
bursements which  may  be  awarded  against  it  on  the 
appeal,  as  is  required  in  Section  551,  L.  0.  L.  It  is 
therefore  defective. 

2.  This  provision  is  essential,  and  its  absence  renders 
the  undertaking  invalid ;  but,  on  the  authority  of  Sut- 
ton V.  Sutton,  78  Or.  9  (150  Pac.  1025),  the  mistake  in 
the  undertaking  being  clearly  an  unintentional  over- 
sight, within  subdivision  4  of  Section  550,  L.  0.  L., 
the  appellant  will  be  allowed  to  file  a  sufficient  under- 
taking. 

The  motion  is  denied.  Denied. 

This  appeal  dismissed  on  stipulation  April  4, 1916. — 
Bbpobxeb. 
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Argued  Marcli  24,  demnnrer  sustained  April  4,  1916. 

WADHAMS  &  CO.  v.  SAN  FRANCISCO  &  POET- 

LAND  S.  S.  CO- 

(156  Pac.  425.) 

Maadumw— Bemedy  %t  Law— Delivery  of  Property. 

1.  Under  Section  613,  L.  O.  L.,  providing  that  mandamus  shall 
not  issue  in  any  case  where  there  is  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  the  law,  the  writ  will  not  issue 
to  compel  a  carrier  which  has  transported  specific  articles  consigned 
to  the  petitioner  into  the  state  and  there  refused  to  deliver  them 
to  petitioner  to  make  delivery,  since  there  is  an  adequate  remedy 
by  replevin  in  which  under  Sections  283-294,  immediate  delivery  of 
the  property  can  be  had. 

MaadamuB— Remedy  at  liaw— Multiplicity  of  Snlts. 

2.  The  fact  that  replevin  could  only  affect  the  particular  ship- 
ment and  that  it  would  have  to  be  repeated  for  each  subsequent 
shipment,  does  not  entitle  petitioner  to  mandamus  to  avoid  multi- 
plicity of  suitS;  since  mandamus  also  could  only  require  the  delivery 
of  the  particular  goods  then  on  hand. 

Ck>iistitiitional    Law— Determination    of    Constitational    Qnastiona — 
Necessity. 

3.  On  original  proceedings  in  mandam/us  by  a  consignee  against 
a  carrier  to  compel  the  delivery  to  it  of  alcohol,  in  which  the  Attor- 
ney General  appeared  as  a  friend  of  the  court,  but  where  there  was 
an  adequate  remedy  by  replevin,  the  court  will  not  determine  the 
validity  of  Laws  of  1915,  page  150,  regulating  the  importing  of  in- 
toxicating liquors  into  the  state. 

Original  proceeding  in  Supreme  Court. 

In  Banc    Statement  by  Mb.  Justice  Burnett. 

This  is  an  original  proceeding  by  Wadhams  &  Co. 
against  the  San  Francisco  Steamship  Company,  in 
mandamus  in  this  court.  The  writ  issued  by  que  of 
the  justices  states  the  corporate  character  of  the  liti- 
gants, recites  that  the  defendant  is  a  common  carrier 
for  hire  operating  a  line  of  steamboats  between  San 
Francisco,  California,  and  Portland,  Oregon,  carrying 
freight  for  which  it  issues  bills  of  lading.  The  plain- 
tiff has  been  engaged  in  manufacturing  and  selling 
throughout  the  state  and  elsewhere  flavoring- extracts 
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using  therein  ethyl  alcohol.  The  writ  declares  that  on 
January  28,  1916,  the  petitioner  ordered  from  a  Cali- 
fornia corporation  by  United  States  mail  two  barrels 
of  ethyl  alcohol  for  use  in  making  such  extracts.  The 
California  concern  delivered  to  the  defendant  at  San 
Francisco  the  two  barrels  of  spirits  mentioned,  ad- 
dressed and  consigned  to  the  plaintiff  at  Portland,  and 
prepaid  the  freight  thereon,  receiving  from  the  de- 
fendant a  bill  of  lading  showing  the  receipt  of  the 
goods  named  to  be  shipped  by  one  of  its  steamers  ac- 
cording to  the  directions  stated.  On  arrival  of  the 
same  and  delivery  upon  the  dock  of  the  defendant  at 
Portland,  notice  of  the  receipt  thereof  was  delivered 
to  the  plaintiff,  and  it  made  demand  upon  the  defend- 
ant for  the  delivery  of  the  alcohol,  which  the  defend- 
ant refused.  After  extended  averment  about  the 
effect  it  would  have  upon  the  business  of  the  plaintiff 
and  a  recital  that  it  has  no  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  the  law,  the  alter- 
native writ  demands  that  the  defendant  deliver  to  the 
plaintiff  the  two  barrels  of  spirits  described  in  the  bill 
of  lading  or  show  cause  why  it  has  not  done  so.  On 
the  return  day  the  defendant  interposed  a  general  de- 
murrer to  the  writ  Demubreb  Sustained. 

Mr.  George  M.  Brown,  Attorney  Oeneral,  amicus 
curiae,  for  the  demurrer. 

Mr.  Andrew  B.  Winfree  and  Mr.  Arthur  C.  Spencer, 
contra. 

Mb.  Justice  Bubnbtt  delivered  ttie  opinion  of  the 
court. 

1, 2.  Treating  of  the  scope  of  the  writ  of  mandamus. 
Section  613,  L.  0.  L.,  reads  thus : 

gOOrw— 5 
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*'It  may  be  issued  to  any  inferior  court,  corpora- 
tion, board,  oflScer,  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins,  as  a 
duty  resulting  from  an  oflBce,  trust,  or  station;  but 
though  the  writ  may  require  such  court,  corporation, 
board,  oflBcer,  or  person  to  exercise  its  or  his  judgment, 
or  proceed  to  the  discharge  of  any  of  its  or  his  func- 
tions, it  shall  not  control  judicial  discretion.  The  writ 
shall  not  be  issued  in  any  case  where  there  is  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course 
of  the  law.*' 

The  essence  of  the  writ  is  that  the  defendant  has 
in  its  possession  in  Multnomah  County,  Oregon,  certain 
personal  property  to  the  custody  of  which  plaint iflE  is 
entitled.  The  petitioner  argues  that  replevin  would 
affect  only  the  instant  shipment,  and  that  it  would  be 
compelled  to  institute  a  like  proceeding  to  recover  each 
succeeding  invoice,  resulting  in  a  multiplicity  of  ac- 
tions. The  same  argument  applies  equally  to  man- 
damns,  and  we  cannot  admit  that  granting  the  writ 
as  desired  in  this  case  would  necessarily  work  out 
delivery  of  any  future  consignment  of  liquor.  Al- 
though mandamus  was  held  to  be  a  suitable  remedy 
in  Haugen  v.  Albina  Light  <&  Water  Co.,  21  Or.  411 
(28  Pac.  244,  14  L.  E.  A.  424),  and  MacUn  v.  Portland 
Gas  Co.,  38  Or.  120  (61  Pac.  134,  62  Pac.  20,  49  L.  R.  A. 
596),  to  compel  a  corporation  to  perform  its  functions 
in  relation  to  an  individual,  those  cases  are  not  con- 
trolling here.  They  involved  the  right  of  the  plaintiff 
to  demand  that  water  and  gas  be  furnished  to  him  on 
equal  terms  with  other  consumers  by  corporations 
chartered  for  the  purpose  of  supplying  the  people  with 
those  things.  Not  having  either  the  title  or  the  right 
to  the  possession  of  any  particular  part  of  the  water 
or  gas  segregated  from  a  larger  mass,  neither  trover 
nor  replevin  would  lie  at  the  suit  of  the  plaintiffs 
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there;  but  here  the  petitioner  desires  the  possession 
of  certain  chattels  separated  from  all  others  to  which 
it  claims  title  and  right  of  immediate  possession.  In 
such  instances  the  ordinary  action  at  law  in  replevin 
supplemented  by  the  provisions  of  our  Code,  L.  0.  L., 
Sections  283  to  294,  both  inclusive,  pointing  out  how 
immediate  delivery  may  be  had,  affords  a  plain,  speedy 
and  adequate  remedy  at  law  for  the  relief  sought  to 
be  accomplished  here  by  the  writ  of  mandamus.  The 
court  would  exceed  its  authority  and  pervert  the  office 
of  the  extraordinary  remedy  of  mandamus  if  it  should 
attempt  to  make  the  writ  peremptory. 

3.  The  Attorney  General,  as  a  friend  of  the  court, 
submitted  an  elaborate  brief  against  the  writ  based 
upon  the  provisions  of  Chapter  141  of  the  Laws  of 
1915,  regulating  the  importing  of  intoxicating  liquors 
into  the  state.  In  view  of  the  plain  remedy  by  re- 
plevin we  are  not  disposed  to  make  this  proceeding 
between  private  parties  an  excuse  to  construe  the  new 
legislation  upon  the  subject  of  intoxicating  liquors. 
To  do  so  would  be  to  determine  the  validity  of  the 
statute  upon  what  is  really  an  ex  parte  showing  in 
a  proceeding  where  the  enactment  is  not  necessarily 
involved.     The  demurrer  to  the  writ  is  sustained. 

Demubbeb  Sustained. 

Mb.  Justice  Eakin  absent. 
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Submitted  on  brief  March  22,  reversed  April  4,  1910. 

BREWSTER  v.  SPRINGER. 

(156  Pac.  433.) 

Mandamiig— Ctomplaint— Snfllciency. 

1.  Under  Sections  661Q,  6617,  6619,  6621,  L.  O.  L.,  requiring  the 
state  water  board  to  appoint  a  water-master  for  each  water  district, 
defining  his  duties,  specifying  his  compensation,  and  requiring  him 
to  present  a  bill  for  services  to  the  water  commissioners  of  the 
proper  county,  in  mandamus  by  a  water-master  to  compel  county 
commissioners  to  allow  his  claims  for  services,  where  the  complaint 
showed  neither  that  plaintiff  began  work  by  reason  of  a  written 
demand  of  the  water  users,  and  attached  it  to  his  bill  and  forwarded 
it  to  the  County  Court,  or  began  work  on  the  order  of  the  water 
superintendent,  such  complaint  was  insufficient,  since  to  entitle  plain- 
tiff to  relief  by  mandamus  the  complaint  must  show  beyond  question 
that  he  has  done  every  act  necessary  to  entitle  him  to  recover. 

[As  to  mandamus  against  a  public  officer,  see  note  in  96  Am. 
St.  Bep.  863.] 

Mandamus — ^Pleading  Contliigency. 

2.  In  mandamus  proceedings  by  a  water-master  to  compel  county 
commissioners  to  allow  his  claims  for  services,  the  contingency  should 
be  pleaded  that  he  rendered  bills  monthly  or  at  different  times  dur- 
ing the  session,  so  that  the  attaching  of  the  original  request  of  water 
users  for  him  to  render  services,  required  by  Section  6621,  L.  O.  L., 
was  unnecessary  after  presentment  of  the  first  claim  to  the  County 
Court. 

Waters    and    Watercourses— Water    Districts— Beginning   Work    bj 
Water-master — Statute. 

3.  By  direct  provision  of  Section  6621,  L.  O.  L.,  the  water-master 
of  a  water  district  can  legally  begin  work  only  upon  written  de- 
mand being  made  on  him  by  one  or  more  water  users,  or  upon  call 
of  the  division  superintendent. 

Mandamus — ^Pleading— Services  of  Water-master. 

4.  In  a  proceeding  in  mandamtis  by  a  water-master,  it  is  not  suffi- 
cient to  allege  in  the  complaint  that  plaintiff  was  the  duly  appointed, 
qualified  and  acting  water-master  of  the  district,  but  such  pleading 
should  set  forth  that  the  services  performed  were  upon  the  written 
demand  of  the  water  users  or  by  order  of  the  division  superintendent. 

Mandamus — Bar  by  Bemedy  at  Law — Statute. 

5.  Under  Section  613,  L.  O.  L.,  providing  that  a  plain,  speedy  and 
adequate  remedy  at  law  bars  relief  by  mandamus ^  a  water-master 
could  not  proceed  by  mandam/us  to  compel  county  commissioners  to 
allow  his  claims  for  services,  as  the  only  relief  he  could  obtain  would 
be  a  judgment  that  the  county  should  pay  his  demand,  which  would 
be  done  by  a  county  warrant,  such  as  would  be  drawn  to  satisfy 
the  judgment  in  an  ordinary  action  at  law. 
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Waters  and  WaterconrBes — ^OompenBatlon  of  Water-maiter— Statute- 
Mandatory  Cliaxacter. 

6.  Section  66 19,  L.  O.  L.,  providing  that,  upon  presentation  to  the 
eonnty  court  by  a  water-master  of  his  claim  for  services,  approved 
by  the  division  superintendent  and  accompanied  by  the  written  de- 
mand  of  the  water  users  that  the  water-master  begin  work,  the 
County  Court,  shall  allow  it,  is  mandatory  and  conclusive  upon  the 
County  Court,  as  it  is  if  the  services  were  rendered  upon  the  order 
of  the   division   superintendent. 

From  Crook :  T.  E.  J.  Duffy,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  EJakin. 

This  is  a  proceeding  in  mandamiis  by  George  H. 
Brewster  against  G.  Springer,  county  judge,  and  J.  F. 
Blanchard  and  H.  J.  Overturf,  county  commissioners, 
sitting  for  the  transaction  of  county  business,  to  com- 
pel them  to  allow  certain  claims  presented  by  the 
water-master  of  Cook  County  for  services  rendered  by 
himself  and  assistant  in  their  oflScial  capacities. 

Submitted  on  briefs  without  arguments  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 
Pac.  xi).  Eevebsbd. 

For  appellants  there  was  a  brief  submitted  over  the 
names  of  Mr.  M.  R.  Elliott  and  Mr.  Willard  H.  Wirtz, 
District  Attorney. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Jay  H.  Upton. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1-3.  Under  the  provisions  of  Section  6616,  L.  0.  L., 
the  state  board  of  control,  now  the  state  water  board, 
is  required  to  appoint  a  water-master  for  each  water 
district.  Section  6617  defines  his  duties.  Section 
6619  specifies  that  his  compensation  shall  be  at  the 
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rate  of  $5  per  day  while  actively  employed  in  the  du- 
ties of  his  oflSce,  but  contains  the  further  provision 
that,  where  the  service  may  be  improved  by  continu- 
ous employment,  he  may,  upon  recommendation  of  the 
district  superintendent  and  approval  of  the  County 
Court,  receive  pay  at  the  rate  of  $100  a  month.  The 
same  section  contains  the  following  language : 

**Each  water-master  shall  keep  a  true  and  just  ac- 
count of  the  time  spent  by  him  in  the  duties  of  each 
county,  respectively,  in  which  his  duties  may  extend, 
and  he  shall  present  a  true  copy  thereof,  verified  by 
oath,  to  the  County  Court  sitting  for  the  transaction 
of  county  business  of  the  county  in  which  his  work 
may  be  performed.  And  the  County  Court  shall, 
upon  approval  thereof  by  the  superintendent  of  the 
water  division,  allow  and  pay  the  same ;  provided,  any 
water-master  may  be  suspended  by  an  order  of  the 
County  Court  of  any  county  in  which  his  district  may 
lie  in  case  said  court  shall  find  and  enter  an  order  to 
the  effect  that  said  water-master  is  claiming  more  time 
than  the  public  service  requires,  and  during  such  sus- 
pension such  water-master  shall  receive  no  pay.^' 

Section  6621  is  as  follows: 

**When  arrangements  are  not  made  for  employment 
of  a  water-master  at  a  monthly  rate,  as  provided  in 
Section  6619,  the  said  water-master  shall  begin  his 
work  upon  written  demand  being  made  upon  him  there- 
for by  one  or  more  water  users.  Such  written  de- 
mand for  his  services  shall  be  attached  to  his  bill  for 
services  and  forwarded  with  it  to  the  county  commis- 
sioners of  the  proper  county.  Where  the  said  water- 
master  is  employed  by  the  month  he  shall  begin  work 
and  terminate  his  services  as  the  superintendent  of  his 
water  division  may  direct.  The  division  superintend- 
ent may,  under  any  condition,  call  upon  the  water- 
master  for  work  within  his  district  whenever  the  ne- 
cessity therefor  may  in  his  judgment  arise.*' 
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The  demurrer  to  the  writ  should  have  been  sus- 
tained. To  recover,  plaintiff  must  either  have  shown 
that  he  began  work  by  reason  of  a  written  demand 
of  the  water  users,  and  that  he  attached  such  demand 
to  his  bill  and  forwarded  it  to  the  County  Court,  or 
that  he  began  work  upon  the  order  of  the  water  super- 
intendent. He  has  done  neither,  and  his  complaint  is 
therefore  insuflBcient.  In  order  to  entitle  plaintiflE  to 
the  relief  by  this  extraordinary  remedy  the  complaint 
must  show  beyond  question  that  he  has  done  every  act 
that  is  necessary  to  entitle  him  to  recover.  Of  course, 
where  a  bill  is  sent  in  monthly,  or  at  different  times 
during  the  season,  the  attaching  of  the  original  re- 
quest of  the  water  users  becomes  impracticable  and  un- 
necessary after  the  first  claim  has  been  presented,  the 
County  Court  already  having  it,  but  this  contingency 
should  at  least  be  pleaded. 

4-6.  It  is  claimed  that  the  allegations  that  the  plain- 
tiff was  the  duly  appointed,  qualified  and  acting  water- 
master  of  the  water  district  of  Crook  County  and  was 
actively  employed  in  performing  the  duties  of  his  office 
practically  cover  the  requirements  of  the  statute,  but 
all  may  be  conceded  and  yet  the  requirement  of  the 
statute  that  he  attach  the  demand  of  the  water  users 
to  his  bill  is  not  complied  with.  It  is  not  sufficient 
that  he  should  have  been  appointed,  qualified,  or  act- 
ing, or  even  actively  employed,  in  the  duties  of  his 
office.  He  might  have  been  all  the  first  three,  and  ac- 
tively performing  the  work  of  a  water-master,  without 
the  demand  of  the  water  users  or  the  order  of  the  di- 
vision superintendent,  and  in  such  case  the  work  would 
be  merely  voluntary.  The  word  *'duly,"  unless  its 
use  is  given  a  different  significance  by  statute,  states 
a  mere  conclusion  of  law  and  adds  nothing  to  the 
force  of  the  allegation.    In  addition  to  this  objection 
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we  are  of  the  opinion  that  mandamus  will  not  lie  in 
this  case,  for  the  reason  that  plaintiff  has  a  plain, 
speedy  and  adequate  remedy  at  law,  which  by  Section 
613,  L.  0.  L.,  constitutes  a  complete  bar  to  this  rem- 
edy. The  county  has  but  one  method  of  paying  a  de- 
mand, and  that  is  by  issuing  a  county  order.  The 
only  relief  plaintiff  could  obtain  by  this  proceeding 
would  be  a  judgment  that  the  county  should  pay  his 
demand  and  the  costs  of  the  proceeding,  and  the  exi- 
gency of  the  judgment  would  be  satisfied  by  presenting 
a  certified  copy  of  it  to  the  county  clerk,  who  is  re- 
quired to  draw  a  warrant  upon  the  treasurer  for  the 
amount,  which  is  thereafter  to  be  paid  in  like  manner 
as  other  county  orders :  Section  361,  L.  0.  L.  A  judg- 
ment in  an  ordinary  civil  action  to  recover  the  sum 
due  would  produce  exactly  the  same  result.  Where 
the  claim  is  properly  presented  in  the  manner  herein- 
before indicated,  we  think  the  County  Court  has  no 
discretion  to  refuse  to  allow  it.  Section  6619,  L.  0.  L., 
is  mandatory.  It  provides  that  upon  the  presentation 
by  the  water-master  of  his  claim,  approved  by  the  di- 
vision superintendent  and  accompanied  by  the  written 
demand  of  the  water  users,  the  County  Court  shall 
allow  it.  A  claim  so  approved  and  accompanied  with 
the  demand,  if  the  services  are  rendered  upon  demand 
of  the  water  users,  is  absolutely  conclusive  upon  the 
County  Court.  If  the  services  were  rendered  upon  the 
order  of  the  division  superintendent,  the  claim,  if  ap- 
proved by  him,  is  likewise  conclusive,  and  the  court 
cannot  go  behind  such  approval.  It  is  true  that  the 
County  Court  may  suspend  the  functions  of  the  water- 
master,  but  it  is  evident  that  this  suspension  is  in- 
tended to  be  temporary  only  and  until  the  district 
superintendent  can  act,  as  appears  from  Section  6621, 
L.  0.  L.,  which  provides : 
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**The  division  superintendent  may,  under  any  con- 
dition, call  upon  the  water-master  for  work  within  his 
district  whenever  the  necessity  therefor^'  shall  arise. 

The  judgment  is  reversed  and  the  proceeding  dis- 
missed, without  prejudice  to  plaintiff. 

Beversed. 


Argued  Marcli  16,  reversed  April  4,  1916. 

COLE  V.  SEASIDE.* 

(156  Pac.  569.) 

PlMdingr— Demnrrer— AdmlBBion. 

1.  In  an  action  to  enjoin  defendant  city's  improvement  of  a  way 
and  the  enforcement  of  an  assessment  lien  against  the  plaintiff's 
premises,  the  averment  of  the  complaint  that  the  way  was  a  public 
county  road  or  highway  would  be  taken  as  true  on  demurrer. 

Municipal     Oorporationfl — Oonnty     Beads— Maintenance— LagltiatlTid 
Authority— "Street." 

2.  Although  the  laying  out  or  opening  of  a  rural  road  is  under  the 
jurisdiction  of  the  County  Court,  or  the  laying  out  or  maintenance 
of  a  city  street  is  subject  to  the  control  of  a  common  council,  such 
highways  subserving  the  easement  of  passage  are  within  the  control 
of  the  legislature,  which  has  paramount  authority  over  them,  and 
may  grant  their  supervision  and  control  to  some  other  governmental 
agency;  so  that  a  charter  giving  a  city  control  of  its  "streets"  does 
not  authorize  it  to  assume  jurisdiction  over  a  county  road  passing 
through  its  territory. 

[As  to  jurisdiction  with  respect  to  city  streets  as  between 
eitv  and  county  including  city,  see  note  in  Ann.  Oaa.  1914A, 
1061.] 

Manicipal  Coxporations — Street  or  County  Bead — ^Determination. 

3.  In  determining  whether  a  way  in  a  city  is  a  street  or  a  county 
road,  resort  must  be  had  to  the  intention  of  the  legislature  as  gath- 
ered from  the  city  charter,  the  general  ^aws,  and  the  whole  course 
of  legislation  on  the  subject. 

Municipal  Corporationa — Charter  Tcfwen — ConBtmctlon. 

4.  The  courts  will  adopt  a  strict,  rather  than  a  liberal,  construe* 
tion  of  the  charter  powers  of  municipal  corporations. 

Municipal  Corporations— Powers— In  OeneraL 

5.  Municipal  corporations  can  exercise  no  powers  but  such  as 
are  expressly  conferred  upon  them  by  the  act  by  which  they  are 

*A8  to  power  of  court  to  vacate  highway,  see  note  to  26  I^  &.  A. 

g26.  BXPOETKB. 
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incorporated,  or  are  necessary  to  carry  into  effect  the  powers  so  con- 
ferred or  essential  to  the  objects  and  purposes  of  the  legislature. 

Municipal   Corporatioii*— Cluurter   Provisions    Oontrol   of   Streets^ 
County  Boad. 

6.  Under  Article  XI,  section  2,  of  the  Constitution,  providing 
that  the  legislature  shall  not  enact,  amend  or  repeal  an^  charter  giv- 
ing the  legal  voters  of  every  city,  etc.,  power  to  enact  their  charter, 
subject  to  the  Constitution  and  criminal  laws,  and  in  view  of  act 
of  February  24,  1903  (Laws  19Q^,  p.  262),  providing  a  general  scheme 
for  the  maintenance  and  control  of  county  roads  and  highways  in 
the  state,  declaring  penalties  for  various  violations  thereof  and  in 
effect  a  criminal  law  of  the  state,  a  municipal  corporation  incorporated 
by  Laws  of  1899,  page  953,  and  authorized  (Section  14,  subds.  17,  21) 
to  regulate  the  use  of  the  streets,  roads,  and  highways  and  to  provide 
for  the  grading,  repair  and  cleaning  of  streets,  alleys,  etc.,  and  under 
the  amendments  by  Special  Laws  of  1901,  page  795,  and  Special  Laws 
of  1903,  page  63,  given  the  same  powers,  and  by  its  initiative  charter, 
adopted  February  28,  1912,  given  the  same  powers  and  additional 
power  to  grade,  improve,  and  repair  the  highways,  streets,  avenues  and 
alleys,  to  divide  the  city  into  street  improvement  districts,  and  to  de- 
fray the  expenses  of  improvements  by  special  assessments,  without 
other  surrender  of  the  legislative  authority  over  county  roads  and 
rural  highways,  could  not  by  ordinance  take  jurisdiction  over  a  county 
road  passing  through  its  territory. 

HighnirayB— Oonnty  Ooort — ^Vacation  of  County  Boad. 

7.  Under  Section  6278,  L.  O.  L.,  providing  that  all  county  roads 
shall  be  under  the  supervision  of  the  County  Conrt  and  that  no  county 
road  shall  be  vacated  in  any  county  except  by  authority  of  the  County 
Court,  and  Section  6279,  as  amended  by  act  of  February  25,  1913 
(Laws  1913,  p.  296),  providing  that  all  applications  for  vacating 
county  roads  shall  be  by  petition  to  the  County  Court,  the  County 
Court,  being  of  limited  jurisdiction,  could  not  relinquish  its  authority 
over  a  county  road  by  its  ex  parte  order  on  the  exhibition  of  a  certi- 
fied copy  of  a  city  ordinance  assuming  jurisdiction  over  the  county 
roads  in  the  city. 

Highways— LeglBlatiye  Control 

8.  The  legislature  may  intrust  the  management  and  control  of  its 
highways  to  any  subordinate  municipality,  but  such  municipalities 
cannot  of  their  own  motion  usurp  the  control  over  any  public  county 
road  or  highway. 

Municipal  Corporations — ^Pnblic  Improvement — ^Assessment. 

9.  A  city,  whose  ordinance  assuming  jurisdiction  over  a  county 
road  passing  through  it  was  void,  had  no  power  to  impose  a  special 
assessment  upon  an  adjoining  owner's  property  to  pay  for  its  pro- 
jected improvement,  especially  in  view  of  the  provision  of  its  initia- 
tive charter  limiting  such  assessments  to  the  improvement  of  streets 
as  distinguished  from  roads  or  highways. 

From  Clatsop:  James  A.  Eakik,  Judge. 
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Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  B.  B.  Cole  against  the  City  of  Sea- 
side, a  municipal  corporation,  J.  L.  Berry,  city  audi- 
tor, and  George  E.  Shaver,  city  marshal. 

We  learn  from  the  complaint  that  the  City  of  Sea- 
side is  a  municipal  corporation  by  virtue  of  certain 
acts  of  the  legislative  assembly  hereinafter  mentioned 
and  a  charter  adopted  by  the  voters  under  the  initia- 
tive process  on  February  28,  1912.  The  other  defend- 
ants are  its  auditor  and  marshal.  For  nearly  50  years 
there  has  been  a  public  county  road  or  highway  run- 
ning from  Astoria  through  the  territory  now  occupied 
by  Seaside  to  the  south  line  of  Clatsop  County,  the 
same  being  now  an  integral  part  of  the  system  of  state 
roads  known  as  the  Pacific  Highway.  On  October  27, 
1913,  the  County  Court  divided  that  county  into  road 
districts  including  as  part  of  district  No.  2  the  land 
on  whidi  Seaside  is  situated.  Afterward,  on  Novem- 
ber 19, 1913,  the  legal  voters  of  the  road  district  voted 
and  levied  a  tax  of  five  mills  on  the  dollar  on  all  the 
taxable  property  therein  for  the  purpose  of  improving 
and  repairing  the  county  roads  and  highways  within 
it,  which  action  of  the  voters  was  duly  submitted 
to  and  approved  by  the  County  Court  on  November 
25,  1913.  It  is  further  averred  that  during  the  year 
1913  the  County  Court  duly  made  an  order  calling  a 
special  election  to  be  held  by  the  legal  voters  of  the 
county  to  vote  upon  the  question  of  issuing  bonds  in 
the  sum  of  $400,000  to  secure  funds  for  the  purpose 
of  opening,  constructing  and  repairing  county  roads 
in  the  county;  one  condition  of  the  election  being  that 
$100,000  should  be  wholly  utilized  and  expended  on 
the  county  road  leading  from  Astoria  through  the 
City  of  Seaside  as  mentioned  above,  and  that  the  re- 
sult was  in  favor  of  the  issuance  of  the  bonds.    On 
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March  10,  1914,  the  city  council  of  Seaside  passed  an 
ordinance  approved  by  the  mayor  on  that  date,  to  the 
effect  that: 

The  city  *  declares  its  full  and  complete  jurisdiction 
over  all  streets,  alleys,  highways,  avenues,  lanes  and 
ways  within  the  corporate  limits  of  the  City  of  Sea- 
side including  all  ways  heretofore  recognized  as  county 
roads  and  also  including  all  bridges  connecting  the 
various  highways  within  the  corporate  limits  of  the 
City  of  Seaside.'* 

Subsequently,  the  city  caused  a  certified  copy  of  this 
ordinance  to  be  filed  with  the  County  Court  which  duly 
considered  the  matter,  and  thereupon  ordered  that 
the  county  of  Clatsop  waive  all  jurisdiction  over  the 
streets  and  highways  located  in  the  City  of  Seaside,  as 
described  in  the  ordinance,  and  further  that  the  waiver 
should  not  carry  with  it  any  funds  or  moneys  which 
then  or  might  afterward  be  in  any  road  fund  of  any 
road  district  in  which  the  City  of  Seaside  is  situated, 
but  that  all  such  funds  should  be  used  upon  public 
roads  and  highways  outside  the  city  limits.  Later, 
on  the  assumption  that  the  city  had  entire  control  of 
the  county  road  in  question,  the  council  renamed  it 
Seventh  Street,  passed  ordinances,  one  establishing  a 
new  grade  thereof,  and  another  providing  for  the 
pavement  of  the  same,  establishing  curbs  and  drain- 
age,  and  assessing  the  abutting  property  for  the 
payment  thereof,  resulting  in  an  impost  upon  the  plain- 
tiff's  adjacent  realty  in  the  sum  of  $558.39.  The  plain- 
tiff having  refused  to  pay  the  sum,  the  city  officers 
entered  the  claim  in  the  official  lien  book  of  the  muni- 
cipality in  which  it  is  now  docketed  and  constitutes  a 
cloud  on  the  plaintiff's  title.  He  alleges  that  the  city 
threatens  to,  and  unless  restrained  by  the  court  will, 
sell  his  holding  in  an  effort  to  collect  the  money.    The 
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prayer  was  to  the  effect  that  the  court  enter  a  decree 
declaring  the  thoroughfare  to  be  a  county  road,  that 
the  city  has  no  control  or  jurisdiction  thereof  for  the 
purpose  of  making  improvements  thereon  and  assess- 
ing  the  cost  to  adjacent  property  owners,  and  that  the 
city  be  forever  restrained  from  enforcing  the  lien 
against  the  plaintiff's  premises. 

A  general  demurrer  to  this  complaint  was  sustained 
by  the  Circuit  Court,  and,  refusing  to  amend,  the  plain- 
tiff appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Edward  E.  Gray. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Fvlton,  Mr.  Victor  J.  Miller,  Mr.  C.  W. 
Huntington  and  Mr.  Richard  W.  Montague,  with  an 
oral  argument  by  Mr.  Fulton. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  complaint  states,  and  on  demurrer  it  must  be 
taken  as  true,  that  the  way  in  question  is  a  public 
county  road  or  highway. 

2.  In  Yocom  v.  City  of  Sheridan,  68  Or.  232  (137 
Pac.  222),  this  court,  speaking  by  Mr.  Justice  Moore, 
says: 

**  "Whether  the  laying  out  or  opening  of  a  rural  road 
is  under  the  jurisdiction  of  a  County  Court,  or  the  es- 
tablishing or  maintaining  of  a  city  street  is  subject  to 
the  control  of  a  common  council,  such  highways,  so  far 
as  they  subserve  the  easement  of  passage  and  its  in- 
cidents, are  free  and  at  all  times  controlled  by  legisla- 
tive authority.  *  *  The  streets  of  a  city  are  not  its 
private  property,  but  they  are  for  the  use  of  the  pub- 
Ucy  whose  general  agent  is  the  legislative  assembly, 
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which,  in  the  absence  of  any  constitutional  restriction, 
has  paramount  authority  over  such  highways,  includ- 
ing bridges  thereon,  and  may  grant  the  supervision 
and  control  thereof  to  some  other  governmental 
agency. ' ' 

Similar  language  is  used  in  Stoppenback  v.  Mult- 
nomah County,  71  Or.  493  (142  Pac.  832).  The  same 
doctrine  is  enforced  in  the  earlier  cases  of  Simon  v. 
Northup,  27  Or.  487  (40  Pac.  560,  30  L.  R.  A.  171),  and 
Brand  v.  Multnomah  County,  38  Or.  91  (60  Pac.  390, 
62  Pac.  209,  84  Am.  St.  Rep.  772,  50  L.  R.  A.  389). 
The  teaching  of  these  cases  is  that  authority  over  high- 
ways and  the  prerogative  of  delegating  the  control  of 
the  same  are  primarily  in  the  legislative  branch  of  the 
state  government.  A  clear  distinction  exists  between 
mere  streets  and  roads  or  highways.  This  is  pointed 
out  in  the  exhaustive  opinion  of  Mr.  Justice  Lord  in 
Heiple  v.  East  Portland,  13  Or.  97  (8  Pac.  907),  so  that 
the  charter  giving  to  the  city  control  of  its  streets  does 
not  authorize  it  to  assume  jurisdiction  over  the  county 
road  which  happens  to  pass  through  the  territory  in 
which  the  town  is  situated. 

3.  It  is  conceded  by  counsel  for  both  parties  that  the 
rule  in  this  state  is  to  the  effect  that,  in  determining 
whether  a  passageway  in  a  city  is  a  street  or  a  county 
road,  resort  must  be  had  to  the  intention  of  the  legis- 
lature as  gathered  from  the  city  charier,  the  general 
laws,  and  the  whole  course  of  legislation  on  the  sub- 
ject. It  is  a  matter  of  note  that  in  all  the  reported 
cases  hitherto  decided  in  this  state,  where  cities  or 
towns  have  assumed  jurisdiction  over  county  roads 
passing  through  their  boundaries,  it  has  been  by  vir- 
tue of  a  charter  expressly  authorizing  the  same.  For 
instance,  in  Oliver  v.  Newberg,  50  Or.  92  (91  Pac.  470), 
the  legislative  charter  granted  to  that  town  gave  it 
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**fnll  power  to  lay  out,  open,  work,  change  and  control 
all  the  highways  and  roads  within  the  corporate  limits 
thereof'*;  exempted  the  inhabitants  of  the  city  and  all 
property  therein  from  the  payment  of  road  taxes  of 
any  description  to  Yamhill  County ;  excepted  the  terri- 
tory within  the  municipal  limits  from  the  jurisdiction 
of  the  County  Court  of  that  county;  and  vested  full 
control  of  all  roads  and  highways  or  parts  thereof 
within  the  city  limits  in  the  town  itself.  A  similar 
provision  was  found  in  the  charter  of  East  Portland 
under  consideration  in  the  case  of  Heiple  against  that 
borough,  where  it  is  said : 

**The  territory  within  the  limits  of  the  City  of  East 
Portland  is  hereby  excepted  out  of  the  jurisdiction  of 
the  County  Court  of  Multnomah  County  upon  the  fol- 
lowing subjects,  to  wit,  to  divide  the  same  or  any  part 
thereof  into  road  districts,  or  to  appoint  supervisors 
of  road  districts  for  any  part  thereof,  or  to  lay  out, 
open,  or  work  on  the  highways  therein,  and  the  inhabit- 
ants of  that  city  shall  be  exempt  from  the  payment 
of  road  taxes  or  the  assessment  of  property  within  the 
said  city  for  road  work.*' 

In  Huddleston  v.  Eugene,  34  Or.  343  (55  Pac.  868, 
43  L.  E.  A.  444,  1  Mun.  Cor.  Cas.  334),  the  legislative 
grant  to  the  municipality  authorized  it  to  **open,  es- 
tablish and  locate  streets  upon  the  roadbed  of,  and 
upon  or  across  any  county  road  or  public  highway 
within  the  corporate  limits  of  the  City  of  Eugene ;  and 
when  so  located  or  established,  said  county  roads  or 
public  highways  shall  be  and  become  public  streets 
of  said  city  and  subject  to  jurisdiction  and  control  of 
the  council  the  same  as  other  streets.'^ 

It  was  in  pursuance  of  this  that  the  court  sustained 
an  ordinance  of  the  city  establishing  a  street  upon 
ground  which  had  been  used  formerly  as  a  county  road. 
The  general  course  of  decision  as  pointed  out  in  Bow- 
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ers  V.  Nea,  64  Or.  104, 109  (128  Paa  433,  435),  is  to  the 
effect  that : 

**  Whether  a  county  road  becomes  a  street  when  in- 
cluded within  the  corporate  limits  of  a  city  depends 
upon  the  intention  of  the  legislature  as  gathered  from 
the  city  charter,  general  laws  and  the  whole  course  of 
legislation  on  the  subject/' 

It  is  there  said  by  Mr.  Justice  Bean  : 

**A  county  government  is  an  arm  of  the  state;  so 
also  is  a  city,  acting  in  its  public  or  governmental  ca- 
pacity, and  at  the  time  of  the  enactment  of  the  several 
charters  referred  to  the  legislature  had  power  to  im- 
pose upon  a  county  the  duty  of  building,  maintaining, 
and  repairing  a  bridge,  on  a  county  road  within  the 
limits  of  a  city  of  the  county.  These  municipal  cor- 
porations are  a  part  of  the  sovereign  family,  and  it 
is  appropriate  that  the  state  should  direct  and  control 
their  government  in  a  manner  not  inconsistent  with 
the  Constitution." 

4,  5.  It  is  a  rule  of  construction  laid  down  in  Cor- 
vallis  v.  Carlile,  10  Or.  139  (45  Am.  Rep.  134),  and 
expressly  approved  as  late  as  Rosa  v.  Bandon,  71  Or. 
510  (142  Pac.  339),  that  the  courts  will  adopt  a  strict 
rather  than  a  liberal  construction  of  the  charter  powers 
of  municipal  corporations,  and  that  *  *  they  can  exercise 
no  powers  but  such  as  are  expressly  conferred  upon 
them  by  the  act  by  which  they  are  incorporated,  or  are 
necessary  to  carry  into  effect  the  powers  thus  con- 
ferred, or  are  essential  to  the  manifest  objects  and  pur- 
poses of  the  legislature.'* 

6.  With  these  principles  in  mind,  we  look  into  the 
several  legislative  charters  of  the  municipal  defendant. 
The  original  act  of  incorporation  was  that  of  February 
17,  1899  (Laws  1899,  p.  953).  Therein  (Section  14, 
subds.  17,  21)  it  was  authorized  *'to  regulate  the  use 
of  the  streets,  roads  and  highways  and  public  places 
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for  foot-passengers^  bicycles,  animals  and  vehicles'' ; 
and  *  *  to  provide  for  the  construction,  cleaning  and  re- 
pairing of  sidewalks,  crosswalks  and  gutters ;  and  also 
for  grading,  paving,  macadamizing,  graveling,  plank- 
ing, curbing  or  otherwise,  in  such  manner  as  the  coun- 
cil may  deem  best,  for  improving,  repairing  and  clean- 
ing streets,  alleys  and  walks  in  the  town ;  and  the  same 
shall  be  made  and  done  at  the  expense  of  the  town,  and 
no  street  assessment  shall  be  levied  or  made  for  such 
purpose  against  the  adjoining  or  adjacent  property/' 
The  same  provisions  are  retained  in  the  act  of  Feb- 
ruary 27,  1901,  amending  certain  parts  of  the  Seaside 
charter :  Sp.  Laws  1901,  p.  795.  The  latest  legislative 
charter  of  Seaside  is  found  in  the  act  of  December 
23, 1903:  Sp.  Laws  (Sp.  Sess.)  1903,  p.  63.  The  regu- 
lation of  the  use  of  streets,  roads  and  highways,  and 
public  places  for  foot-passengers,  bicycles,  animals  and 
vehicles  was  authorized  as  before.  In  identical  words 
the  council  was  empowered  **to  provide  for  the  con- 
struction, cleaning  and  repairing  of  sidewalks,  cross- 
walks and  gutters,  and  also  for  grading,  paving, 
macadamizing,  graveling,  planking,  curbing  or  improv- 
ing, in  such  manner  as  the  council  may  deem  best  for 
improving,  repairing,  cleaning  streets,  alleys  and  walks 
in  the  town."  The  only  change  made  was  that  the 
city  could  levy  an  assessment  upon  the  property  bene- 
fited thereby  not  exceeding  50  per  cent  of  the  cost,  the 
town  to  pay  the  remainder.  Li  all  the  legislation  by 
the  state  concerning  the  defendant  municipality,  no 
word  or  provision  anywhere  intimates  that  state  or 
county  control  over  the  county  roads  passing  through 
the  territorial  limits  of  the  town  shall  be  surrendered. 
In  the  initiative  charter  adopted  by  the  legal  voters 
February  28,  1912,  the  same  provisions  regulating  the 

use  of  streets  and  providing  for  the  construction,  clean- 
to  or.- 


82  Cole  t;.  Seasids.  [80  Or. 

ing  and  repairing  of  sidewalks,  crosswalks  and  gutters, 
and  for  grading  and  cleaning  streets,  alleys  and  walks 
as  above  quoted  are  promulgated.  In  addition  thereto, 
Section  37,  so  far  as  necessary  for  the  consideration 
of  the  issue  in  hand,  reads  thus : 

**The  council  shall  have  the  power  and  authority  to 
grade,  pave,  plank,  gravel,  curb  and  otherwise  improve 
and  repair  the  highways,  streets,  avenues,  lanes,  and 
alleys  of  the  city,  and  for  the  purpose  of  defraying 
the  expenses  thereof  may  divide  the  city  into  street 
improvement  districts.  The  term  paving  shall  be 
deemed  to  include  the  construction  of  crosswalks,  gut- 
ters and  curb.  The  power  and  authority  to  improve 
a  street  includes  the  power  and  authority  to  improve 
the  sidewalks  and  pavements,  and  to  determine  and 
provide  for  everything  convenient  and  necessary  con- 
cerning such  improvement.  The  fee  of  all  the  streets 
now  within  the  city  shall  vest  in  the  city  in  fee,  and  shall 
remain  open  as  thoroughfares  for  the  use  of  the  public, 
and  no  street  or  portion  thereof  shall  be  vacated  unless 
the  same  is  necessary  or  extremely  advisable,  and  then 
only  after  due  notice  by  publication  for  ten  days  of 
the  contemplated  action,  and  an  opportunity  for  in- 
terested property  owners  to  be  heard  after  such  publi- 
cation, as  provided  by  ordinance.  No  part  of  the 
expense  of  improving  any  street,  lane,  or  alley,  by  grad- 
ing, paving,  planking  or  graveling  or  otherwise  or  re- 
pairing the  same  except  as  hereinafter  provided  shall  be 
paid  from  the  general  funds,  but  the  whole  of  the  ex- 
pense of  such  improvements,  including  the  street  cross- 
ings, shall  be  defrayed  by  special  assessment  upon  the 
lots,  lands  and  premises  included  in  a  special  assessment 
district  to  be  constituted  of  the  lands  fronting  upon 
the  part  of  the  street  or  alley  so  improved  or  proposed 
so  to  be,  and  of  such  other  lands  as  in  the  opinion  of 
the  council  may  be  benefited  by  the  improvement.  •  •  ' ' 

Granting  for  the  moment  the  postulate  that  the  city 
has  authority  over  the  county  road,  it  will  be  observed 
that  all  the  provisions  casting  the  cost  of  improve- 
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ments  upon  the  adjacent  property  refers  to  the  ex- 
pense of  imi)r(>ving  any  street,  lane  or  alley,  and  does 
not  allude  to  roads  or  highways.  The  same  distinc- 
tion is  marked  in  other  provisions  of  the  initiative 
charter  relating  to  assessments  of  abutting  property. 
They  all  are  applied  to  streets,  and  not  to  roads. 

The  larger  question,  however,  is  involved,  as  to 
whether  the  city  is  authorized  to  assume  the  control 
of  a  public  county  road.  Bearing  in  mind  that  the 
original  government  of  such  things  is  vested  in  the 
state  and  its  legislative  authority,  the  question  is 
whether  a  city  may  assume  such  a  prerogative  without 
the  consent  of  the  state. 

As  before  stated,  there  is  no  state  legislation  any- 
where surrendering  to  the  city  any  dominion  over  the 
public  road  established  in  pursuance  of  state  law.  The 
only  sanction  for  such  assumption  is  found  in  the  ini- 
tiative charter  of  February  28,  1912.  So  far  as  ap- 
plicable to  the  present  contention,  Section  2,  Article  XI, 
of  the  state  Constitution,  reads  thus : 

*' Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly 
by  special  laws.  The  legislative  assembly  shall  not 
enact,  amend,  or  repeal  any  charter  or  act  of  incorpo- 
ration for  any  municipality,  city,  or  town.  The  legal 
voters  of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal  charter, 
subject  to  the  Constitution  and  criminal  laws  of  the 
State  of  Oregon.^' 

By  an  act  approved  February  24,  1903  (Laws  1903, 
p.  262),  the  legislative  assembly  provided  a  general 
and  comprehensive  scheme  for  the  establishment, 
maintenance,  and  control  of  county  roads  and  high- 
ways of  the  state,  and  declared  penalties  by  fines  and 
imprisonment,  even  to  confinement  in  the  penitentiary, 
for  various  violations  of  the  act.    Except  for  unimpor- 
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tant  amendments,  the  law  thns  enacted  remains  to  the 
present  day.  It  is  thus  a  criminal  law  of  the  state  as 
declared  in  Baxter  v.  State,  49  Or.  353  (88  Pac.  677, 
89  Pac.  369).  In  that  case  the  court  had  under  con- 
sideration what  is  known  as  the  local  option  law  de- 
signed for  the  control  of  the  liquor  traffic.  In  gen- 
eral, it  provided  a  method  whereby  the  electorate  of 
any  county  or  precinct  therein  could  vote  upon  the 
question  of  whether  the  sale  of  intoxicating  liquors 
should  be  forbidden,  declared  a  procedure  whereby 
the  result  might  be  attained,  and  established  penalties 
for  the  violation  of  any  of  the  provisions  of  the  act. 
A  portion  of  the  town  of  Coquille,  Oregon,  was  in- 
cluded in  an  election  ppecinct  lying  partly  within  and 
partly  without  the  city.  The  electors  of  the  precinct 
voted  in  favor  of  the  prohibition  of  the  sale  of  liquor 
therein.  The  city  endeavored  to  avoid  the  effect  of 
the  same  by  amending  its  charter  relative  to  licensing 
persons  engaged  in  the  sale  of  intoxicants.  It  was 
decided  by  this  courf,  however,  that  owing  to  the  fact 
that  the  local  option  law  contained  penal  provisions, 
it  was  a  criminal  law  within  the  meaning  of  the  consti- 
tutional provision  quoted  above,  and  hence  was  im- 
mune  from  any  legislation  by  charter  or  otherwise  on 
behalf  of  the  city. 

In  the  instant  case,  the  highways  of  the  state  are 
involved.  They  are  the  legitimate  subject  of  general 
legislation.  As  already  pointed  out,  it  has  been  uni- 
formly held  in  previous  decisions  that  they  are  under 
legislative  control,  and  that,  as  stated  in  East  Port- 
land V.  Multnomah  County,  6  Or.  62,  **the  paramount 
and  primary  control  of  the  highways  of  a  state,  includ- 
ing the  streets  in  cities,  is  vested  in  the  legislature.'* 
The  logical  deduction  from  the  precedents  hitherto 
established  is  that,  until  by  its  own  action  it  surrenders 
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its  authority  over  the  roads  and  highways,  the  state's 
power  is  paramount  over  any  of  its  subordinate  arms 
of  government  If  state  control  is  to  be  given  up  to 
any  subservient  municipality,  the  initiative  must  come 
from  the  legislative  department  of  the  state,  and  not 
from  the  lawmaking  power  of  the  locality.  The  crea- 
ture cannot  control  the  creator.  Applying  the  doc- 
trine of  Baxter  v.  State,  49  Or.  353  (88  Pac.  677,  89 
Pac.  369),  we  find  the  city  assuming  control  over  the 
county  road  running  through  its  territory,  and  that, 
too,  in  defiance  of  a  public  criminal  law  of  the  state. 
As  decided  in  that  case,  this  cannot  be  done. 

7,  8.  Moreover,  the  County  Court  of  Clatsop  County, 
being  of  limited  jurisdiction,  must  find  in  the  statute 
its  warrant  for  abdicating  authority  over  the  county 
road  in  question.  It  is  declared  in  Section  6278, 
L.  0.  L. : 

**A11  county  roads  shall  be  under  the  supervision 
of  the  County  Court  of  the  county  wherein  the  said 
road  is  located ;  and  no  county  road  shall  be  hereafter 
established,  nor  shall  any  such  road  be  altered  or  va- 
cated in  any  county  in  the  state,  except  by  the  authority 
of  the  County  Court  of  the  proper  county;  and  each 
County  Court  within  this  state  shall  have  the  author- 
ity, and  it  shall  ba  its  duty,  to  supervise,  control,  and 
direct  the  working,  laying  out,  opening,  and  keeping 
in  repair  of  all  county  roads  within  its  county,  and  to 
prescribe  the  methods  and  manner  of  working  the 
same. '  * 

It  is  prescribed  in  Section  6279,  L.  0.  L.,  as  amended 
by  the  act  of  February  25,  1913  (Laws  1913,  p.  296) 
that: 

**A11  applications  for  laying  out,  altering  or  vacat- 
ing county  roads,  or  for  the  purpose  of  restoring  monu- 
ments or  straightening  county  roads,  shall  be  by  peti- 
tion to  tiie  County  Court  of  the  proper  county.  •  •  '' 
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After  a  proper  petition  had  been  presented  to  it 
calling  for  a  vacation  of  that  part  of  the  county  road 
in  question  lying  within  the  municipal  limits  of  Sea- 
side, the  County  Court  might  have  proceeded  regularly 
to  the  accomplishment  of  that  purpose,  but  it  could 
not  do  so  by  an  ex  parte  order  induced  by  the  exhibi- 
tion of  a  certified  copy  of  the  city  ordinance  already 
mentioned  assuming  jurisdiction  over  county  roads  in 
the  town.  As  often  decided,  the  legislative  depart- 
ment of  the  state  may  intrust  the  management  and  con- 
trol of  its  highways  to  any  subordinate  municipality; 
but,  on  the  other  hand,  the  latter  cannot  of  its  own 
motion  usurp  the  control  of  any  such  state  institu- 
tion. The  county  roads  and  highways  are  pecu- 
liarly within  the  prerogative  of  the  legislative  depart- 
ment of  the  state,  and  authority  over  them  cannot 
be  wrested  from  the  state  without  its  consent.  If 
a  subordinate  municipality  can  thus  usurp  power  over 
a  state  prerogative  in  one  instance,  it  may  do  it 
in  any  other.  To  sustain  the  action  of  the  city  in  this 
case  would  be  to  say  that  any  rural  neighborhood  con- 
taining 150  inhabitants  may  incorporate  as  a  city  or 
town  under  the  provisions  of  Chapter  1,  Title  XXVI, 
L.  0.  L.,  plant  itself  across  a  county  road,  and,  by  an 
amendment  to  its  charter,  utterly  defy  the  County 
Court,  or,  for  that  matter,  the  state  itself,  in  an  effort 
to  improve  the  highway  for  the  benefit  of  the  general 
public.  In  addition  to  the  excerpt  from  the  opinion 
of  Mr.  Justice  Bean,  in  Bowers  v.  Neil,  64  Or.  104,  109 
(128  Pac.  433,  435)  the  following  authorities  teach  that 
municipal  corporations  are  subordinate  to  state  au- 
thority: Straw  V.  Harris,  54  Or.  424  (103  Pac.  777); 
State  V.  Heam,  59  Or.  227  (115  Pac.  1066,  117  Pac 
412) ;  State  ex  rel.  v.  Port  of  Tillamook,  62  Or.  332 
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(124  Pac.  637,  Ann.  Cas.  1914C,  483) ;  West  Linn  v. 
Tufts,  75  Or.  304  (146  Pac.  986). 

9.  If  grounded  upon  competent  legislative  anthority, 
it  might  or  might  not  be  good  policy  for  Seaside  to 
ignore  the  road  district  levy,  reject  the  $100,000  voted 
by  the  electors  of  the  county  for  the  improvement  of 
this  highway,  and  assume  the  entire  responsibility  of 
improving  the  same  or  allowing  it  to  degenerate  into 
a  municipal  mudhole ;  but  none  of  such  things  are  open 
to  our  consideration.  The  legislative  branch  of  the 
government  has  never  taken  from  the  County  Court 
of  Clatsop  County,  nor  given  to  that  other  subordinate 
polity,  the  City  of  Seaside,  charge  of  the  county  road 
for  which  the  state  is  primarily  responsible.  It  is  un- 
warranted for  the  city  to  take  the  initiative  in  an  at- 
tempted transfer  of  sovereignty  to  itself.  The  city 
was  clearly  without  power  to  assume  jurisdiction  as  it 
attempted,  in  the  absence  of  a  legislative  surrender 
of  the  state  *s  prerogative,  over  the  highway  in  question. 
No  permission  has  been  given  to  the  town  thus  to 
act.  For  want  of  a  proper  petition,  the  County  Court 
likewise  was  without  jurisdiction  to  relinquish  its  au- 
thority over  the  same  road.  Without  a  legitimate  basis 
for  such  action,  the  town  has  no  right  to  impose  the 
assessment  upon  the  plaintiff's  property  to  pay  for 
the  projected  improvement  Especially  is  this  the 
case  in  view  of  the  further  provision  of  the  initia- 
tive charter  limiting  such  an  assessment  to  the  im- 
provement of  streets  as  distinguished  from  roads  or 
highways. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed. 

Mb.  Ctttkf  Justice  Moobe,  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 
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Argued  February  9,  modified  February  15,  rehearing  denied  March 
14|  motion  to  recall  mandate  denied  April  11,  1916. 

CRIM  V.  CRIM. 

(155  Pac.  175;  155  Pac.  1176.) 

Appearance— Actions— Paitie»—Salllcienc7. 

1.  Where  the  record  showed  that  "the  State  of  Oregon  appeared 
by  and  through  its  attorney,"  apd  that  "the  district  attorney  ap- 
peared in  person,"  it  was  sufficient  to  show  compliance  with  Section 
1020,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  126,  requiring  that 
in  all  suits  for  divorce  the  state  shall  be  a  party  defendant,  and 
trial  shall  not  be  had  in  the  absence  of  the  district  attorney. 

Divorce— Allowance  to  Wife— Suit  Money— Attorney*!  Fees— Time  of 
Allowance. 

2.  Where  the  complaint  in  a  suit  for  divorce  alleging  that  $100 
was  a  reasonable  attorney's  fee,  but  no  application  was  made  for  suit 
money,  nor  order  requiring  its  payment  made  before  the  decree,  an 
allowance  for  attorney's  fees  in  the  final  decree  was  improper,  under 
Section  512,  L.  O.  L.,  providing  for  allowance  of  such  fees  before 
decree,  and  it  was  not  authorized  by  Section  513,  permitting  in  the 
final  decree  a  requirement  that  the  party  in  fault  contribute  to  the 
maintenance  of  the  other. 

[As  to  allowance  of  permanent  alimony  after  divorce  decree, 
see  note  in  Ann.  Oae.  1915D,  1064.] 

Appeal  and  Error — Scope  of  Review — ^Preservation  of  Exceptions. 

3.  The  court,  on  hearing  of  a  motion  to  recall  the  mandate  re- 
quiring judgment  for  support  of  a  minor  son  by  the  defendant  in 
divorce  proceeding,  will  not  consider  the  propriety  of  the  award 
where  no  objection  to  the  granting  on  maintenance  was  theretofore 
made. 

Appeal  and  Errors-Mandate — ^Recall— When  Granted. 

4.  The  court  will  not  recall  its  mandate  requiring  judgment  for 
the  support  of  a  minor  son,  on  the  theory  that  he  was  still  a  minor, 
upon  a  mere  affidavit  and  letter  purporting  to  show  that  he  had  at- 
tained majority,  but  the  matter  should  be  remitted  to  the  trial  court 
for  its  determination. 

From  Clackamas:  James  U.  Campbell,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

Jessie  E.  Crim  commenced  a  suit  against  John  L. 
Crim  to  dissolve  the  marriage  contract,  resulting  in  a 
decree  granting  the  plaintiff  a  divorce,  with  other 
relief,  and  also  **that  the  plaintiff  have  and  recover 
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from  the  defendant  the  sum  of  $50  attorney's  fee/* 
The  defendant  appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Kimball  <&  Ringo,  with  an  oral  argument  by 
Mr.  Ernest  B.  Ringo. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
*ment  by  Mr.  John  Ditchhurn. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  record  shows  that  **the  State  of  Oregon  ap- 
peared by  and  through  its  attorney,  Gilbert  L. 
Hedges/'  and  that  ** Gilbert  L.  Hedges,  the  district  at- 
torney for  the  county  of  Clackamas,  appeared  in  per- 
-son.**  The  appearance  of  the  district  attorney  was 
sufficient  to  meet  the  requirements  of  Section  1020, 
L.  0.  L.,  as  amended  by  Chapter  86  of  Laws  of  1911 : 
Jacobs  V.  Jacobs,  79  Or.  143  (154  Pac.  749). 

2.  The  complaint  alleges  that  $100  '4s  a  reasonable 
sum  to  be  allowed  as  attorney's  fees  herein.'*  No  ap- 
plication was  made  for  suit  money,  except  the  allega- 
tion quoted  from  the  complaint.  No  order  requiring 
the  pajnnent  of  suit  money  was  made  at  any  time  before 
the  decree.    Section  512,  L.  0.  L.,  provides  that: 

**  After  the  commencement  of  a  suit,  and  before  a 
decree  therein,  the  court  or  judge  thereof  riay ,  in  its 
discretion,  provide  by  order  as  follows:  1.  That  the 
husband  pay,  or  secure  to  be  paid,  to  the  clerk  of  the 
court,  such  an  amount  of  money  as  may  be  necessary 
to  enable  the  wife  to  prosecute  or  defend  the  suit,  as 
the  case  may  be.'' 

Section  513,  L.  0.  L.,  permits  the  court,  when  render- 
ing a  final  decree,  to  require  the  party  in  fault  to  con- 
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tribute  to  the  maintenance  of  the  other;  but  there  is 
no  statutory  authority  for  allowing  suit  money  in  the 
final  decree.  Section  512  contemplates  that  the  ap- 
plication and  the  order  allowing  suit  money  should  be 
made  ** before  a  decree/'  The  court  was  without  au- 
thority to  decree  that  the  plaintiff  * '  recover  from  the  de- 
fendant the  sum  of  $50  attorney's  fee,"  when  no  order 
had  been  made,  before  a  decree,  directing  the  payment 
of  suit  money:  Taylor  v.  Taylor,  70  Or.  510  (134  Pac. 
1183,  140  Pac.  999) ;  Jones  v.  Jones,  59  Or.  308,  314 
(117  Pac.  414).  On  the  entire  record  presented  by  the 
appeal  we  are  of  the  opinion  that  the  trial  court  prop- 
erly granted  the  plaintiff  a  decree  of  divorce. 

The  decree  will  be  modified,  however,  by  disallowing 
the  item  of  $50  attorney's  fee,  without  costs  to  either 
party  in  this  court. 

Modified.     Rehearing   Denied. 
Motion  to  Begall  Mandate  Denied. 


Denied  April  11,  1910. 

On  Motion  to  Recall  Mandate. 

(155  Pac.  1176.) 

In  Banc.    Statement  by  Mb.  Justice  Habris. 

The  Circuit  Court  rendered  a  decree  on  October  5, 
1914,  granting  plaintiff  a  divorce,  awarding  to  her  the 
custody  of  her  minor  son,  Roy  F.  Crim,  and  directing 
**that  the  defendant  pay,  and  cause  to  be  paid,  to  this 
plaintiff  the  sum  of  $12.50,  each  and  every  month  and 
on  the  first  day  thereof,  for  the  support,  care,  and 
maintenance  of  the  said  Roy  F.  Crim  until  said  Roy  F. 
Crim  is  eighteen  years  of  age.^' 
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On  an  appeal,  prosecuted  by  the  defendant,  the  de- 
cree was  affirmed  except  as  to  the  allowance  of  attor- 
neys' fees,  but  without  costs  to  either  party  on  the 
appeal :  ante,  p.  88.  On  March  16,  1916,  our  mandate 
was  issued,  and  it  directed  the  trial  court  to  enter  a 
decree  in  accordance  with  our  conclusions.  In  obed- 
ience to  the  mandate  the  Circuit  Court,  on  March  23, 
1916,  entered  a  decree  which  in  part  declares  that : 

*^The  plaintiff  recover  of  and  from  the  defendant 
and  the  sureties  upon  the  appeal  to  the  said  Supreme 
Court,  the  sum  of  $212.50,  being  the  amount  due  from 
and  including  November  1,  1914,  up  to  and  including 
March  1, 1916,  said  sureties  being  Frank  0.  Ziegler  and, 
E.  A.  Seater,  and  that  execution  issue  to  enforce  the 
same. ' ' 

An  execution  was  promptly  issued  commanding  the 
sheriff  to  satisfy  out  of  the  property  of  the  defendant 
and  sureties  '*the  sum  of  two  hundred  twelve  and 
50/100  ($212.50)  dollars,  amount  due  on  said  judgment 
from  and  including  November  1,  1914,  up  to  and  in- 
cluding March  1, 1916. '  ^ 

A  motion  has  been  filed  with  our  clerk  asking  that 
the  mandate  be  recalled,  and  that  the  clerk  of  the  Cir- 
cuit Court  be  directed  to  recall  the  execution  issued  on 
the  judgment  entered  in  the  Circuit  Court,  for  the  rea- 
son that  the  **  mandate,  judgment,  and  execution  are 
erroneous,  illegal,  excessive,  and  unjust. ' '  The  motion 
to  recall  the  mandate  is  accompanied  by  an  affidavit  and 
a  letter,  both  being  dated  April  4,  1916,  to  the  effect 
that  Roy  F.  Crim  became  eighteen  years  of  age  in 
October,  1915. 

Messrs.  Kimball  &  Ringo,  for  the  motion. 

Mr.  John  DUchburn,  contra. 
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Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

3.  The  decree  appealed  from  compels  the  defendant 
to  pay  $12.50  each  month  until  Roy  F.  Crim  becomes 
eighteen  years  of  age,  without  stating  the  date  of  his 
birth  or  in  any  way  fixing  his  exact  age;  and  the 
mandate  informed  the  trial  court  that  this  part  of  the 
decree  had  been  affirmed  and  directed  the  entry  of 
an  appropriate  decree.  The  decree  on  the  mandate, 
entered  on  March  23,  1916,  calculates  the  accrued 
monthly  allowances  on  the  assumption  that  Roy  F. 
Crim  was  still  under  eighteen  years  of  age.  The  de- 
fendant did  not,  previous  to  filing  the  motion  to  recall 
the  mandate,  make  any  special  objection  to  the  grant- 
ing of  maintenance,  and  we  will  not  at  this  late  hour 
consider  any  complaint  against  that  part  of  the  decree 
allowing  $12.50  per  month  for  the  minor  child. 

4.  The  question  of  the  exact  age  of  Roy  F.  Crim  is 
presented  now  for  the  first  time,  as  neither  the  peti- 
tion for  a  rehearing  nor  the  printed  briefs  contain  any 
suggestion  of  a  controversy  about  his  age.  The  entire 
record  has  been  examined,  but  neither  the  evidence 
nor  the  pleadings  afford  enough  information  to  enable 
a  satisfactory  finding  as  to  the  date  of  the  birth  of  Roy 
F.  Crim.  The  affidavit  and  letter  dated  April  4,  1916, 
cannot  support  a  finding.  The  Circuit  Court  is  there- 
fore directed  to  ascertain  the  age  of  Roy  F.  Crim. 
The  execution  which  has  been  issued  should  at  once 
be  suspended  or  recalled,  so  that  the  court  can  hear 
evidence  and  determine  the  age  of  Roy  F.  Crim;  and, 
if  he  became  eighteen  years  of  age  before  March  23, 
1916,  the  amount  of  the  judgment  should  be  accordingly 
reduced.  It  is  not  necessary  to  recall  the  mandate 
and  consequently  the  motion  to  recall  is  denied. 

Motion  to  Recall  Mandatb  Denied. 
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Argned  Mareb  22,  affirmed  April  11,  1916. 

BUSK  V.  MONTGOMEEY.* 

(158  Pac.  435.) 

Bridenee— Judicial  Notice— City  and  Town  Oharten. 

1.  The  eonrta  of  Oregon  will  not  take  judicial  notice  of  initiatiye 
charters  of  cities  and  towns. 

[As  to  judicial  notice  of  municipal   ordinances,  see  note  in 
AxiiL  Oaa.  19140,  1232.] 

BTidAnce— PreeomptionB — Conttnnaiice  of  Law. 

2.  In  an  action  against  a  city  for  personal  injuries,  where  there 
is  no  averment  or  proof  relative  to  whether  an  initiative  charter  has 
been  adopted,  it  must  be  taken  for  ^pranted  that  the  city  charter  re- 
mains in  force  as  shown  by  the  special  laws  of  the  year  in  which  it 
was  enacted. 

Mtinicipal    OorporatioiiB  —  Liability    for    Injuries  —  Superriaion    of 
WbarTes. 

8.  The  mere  fact  that  a  city  passed  an  ordinance  providing  for  a 
waterfront  committee,  who  should  have  general  supervision  and  con- 
trol of  all  wharves  and  docks  within  the  city,  to  see  that  all  laws,  ordi- 
nances and  regulations  governing  them  were  enforced,  etc.,  did  not 
render  the  municipality  liable  for  damages  resulting  from  the  negli- 
gence of  the  owner  of  a  private  wharf  when  a  foot-passenger  broke 
through  a  board. 

From  Coos :  John  S.  Coke,  Judge. 

Departanent  2.    Statement  by  Mb.  Chief  Justice 

MOOBB. 

This  is  an  action  by  Anna  Bnsk  against  B.  B.  Mont- 
gomery and  the  City  of  Marshfield  to  recover  damages 
for  a  personal  injury.  At  the  time  the  plaintiff  was 
hurt  the  defendant  Montgomery  was  the  owner  of  a  lot 
50  feet  wide  extending  easterly  through  the  middle  of  a 
block  which  is  bounded  on  the  north  by  Market  Avenue, 
on  the  east  by  the  wharf  line  on  Coos  Bay,  on  the 
south  by  Conmiercial  Avenue,  and  on  the  west  by  Front 
Street.    The  west  side  of  the  block  is  wholly  covered 


*A8  to  liability  for  safety  of  wharf  or  dock,  see  note  in  dlL.  B.  A. 
9i6L  Bepobtkb. 
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with  buildings,  the  rear  ends  of  which  vary  in  length 
and  rest  upon  wharves.  The  decks  of  these  wharves 
lie  npon  timbers  supported  by  rows  of  piles  driven  into 
the  earth  and  extend  out  to  the  wharf  line.  From  this 
line  west  there  have  been  put  up  several  buildings  so 
as  to  leave  between  them  and  the  rear  of  the  structures 
facing  Front  Street  a  driveway  on  the  wharves  of 
varying  widths.  On  the  east  end  of  the  wharf  on 
Montgomery's  lot  stands  one  of  these  buildings,  which 
is  used  for  a  fish  market.  The  plaintiff,  on  January 
28,  1914,  was  passing  along  the  driveway  on  Mont- 
gomery's wharf  going  to  the  fish  market,  and  as  she 
reached  a  corner  of  that  building  she  stepped  upon  a 
plank,  the  breaking  of  which  precipitated  her  to  the 
mud  flats,  the  tide  being  then  out.  The  complaint 
minutely  describes  the  locus  in  quo  and  substantially 
alleges  that  the  open  space  on  the  wharves  had  been 
used  many  years  by  the  public  generally  as  an  unre- 
stricted thoroughfare  and  a  means  of  ingress  and 
egress  to  and  from  the  public  wharves,  markets,  shops, 
etc.,  and  as  a  passageway  of  necessity,  with  the  knowl- 
edge and  by  the  consent  of  the  defendants;  that  the 
municipality  adopted  an  ordinance  June  20,  1889,  de- 
fining the  waterfront  on  Coos  Bay,  and  on  January 
22,  1906,  enacted  another  ordinance  providing  for  the 
appointment  of  a  waterfront  committee  and  prescrib- 
ing its  duties,  **and  at  all  times  thereafter,  the  defend- 
ant city  with  knowledge  of  said  way  and  that  it  was 
being  used  by  the  public  generally  as  a  way  of  neces- 
sity connecting  Conunercial  and  Market  Avenues,  reg- 
ularly dedicated  public  highways  within  said  city,  al- 
lowed it  to  remain  open  as  a  public  and  unrestricted 
thoroughfare  and  means  of  ingress  and  egress  to  and 
from  the  public  wharves,  stores,  shops,  markets,  and 
other  places  mentioned  in  preceding  paragraphs  of 
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ttiis  complaint,  and  led  the  public  and  the  plaintiff  to 
believe  and  held  the  same  out  as  a  public  highway  of 
and  under  the  control  of  the  City  of  Marshfield,  and 
exercised  control  thereof^';  that  the  defendants  negli- 
gently maintained  in  the  driveway  rotten  and  defective 
planks  which  were  known  to  them,  or  by  the  exercise 
of  reasonable  care  on  their  part  might  have  been  so 
known.  The  complaint  then  charges  that  in  conse- 
quence of  such  negligence  the  plaintiff  fell  and  was  in- 
jured by  reason  of  the  breaking  of  a  plank  in  the 
wharf,  thereby  sustaining  damages  in  the  sum  of 
$2,500,  for  which  judgment  was  demanded. 

The  defendant  Montgomery  is  not  a  resident  of 
Oregon,  and,  not  having  been  served  with  a  summons, 
did  not  appear  or  answer. 

The  City  of  Marshfield  answering  denied  the  ma- 
terial averments  of  the  complaint,  and  for  a  further 
defense  alleged  in  effect  that  this  defendant  had  no 
notice  or  knowledge  of  the  rotten  plank  or  of  the  hole 
in  the  private  wharf;  that  such  aperture  had  existed 
but  a  short  time  and  by  the  exercise  of  the  utmost  care 
this  defendant  could  have  had  no  knowledge  thereof; 
that  the  defect  in  the  private  wharf  through  which  the 
plaintiff  stepped  was  open  and  obvious  and  could  have 
been  known  to  her  by  the  exercise  of  reasonable  care ; 
and  that  in  consequence  of  her  negligence  in  this  re- 
spect the  injury  of  which  she  complains  resulted  from 
her  own  carelessness  in  failing  to  observe  the  defect. 
The  reply  denied  the  allegations  of  new  matter  in  the 
answer.  The  cause  was  tried  and  the  jury  in  their 
general  verdict  found  for  the  answering  defendant. 
The  jury  also  returned  special  verdicts  as  follows: 

*' First.  Had  the  City  of  Marshfield,  prior  to  the 
date  of  the  accident  complained  of,  recognized  the 
place  where  the  accident  occurred  as  a  public  thorough- 
fare and  assumed  and  exercised  control  over  the  samef 
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''Answer:  No. 

*  *  Second.  Had  the  City  of  Marshfield  notice  of  the 
particular  defect  from  which  the  accident  complained 
of  resulted,  or  should  it  in  the  exercise  of  reasonable 
care  have  known  thereof  prior  to  the  date  of  the 
accident  T 

'* Answer:  No.*' 

From  a  judgment  entered  on  the  general  verdict,  the 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Stoll  &  Hodge. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  T.  Brand  and  Mr.  John  D.  Goss,  with  an  oral 
argument  by  Mr.  Brand. 

Department    2.    Opinion    by    Mr.    Chief    Justice 

MOOEE. 

Exceptions  having  been  taken  to  parts  of  the  court's 
general  charge,  it  is  contended  that  errors  were  com- 
mitted in  instructing  the  jury  as  follows : 

**I  further  instruct  you  that  a  reasonable  time  to 
make  repairs  after  the  city  had,  or  should  have  had, 
knowledge  of  the  defect,  must  elapse  before  the  city 
can  be  held  liable  for  injuries  resulting  from  such  de- 
fect ;  that  is,  the  city  is,  as  a  matter  of  law,  entitled  to  a 
reasonable  time  in  which  to  repair  the  defect  after  such 
knowledge  or  notice  of  the  same  as  I  have  defined  to 
you,  and  if  you  find  that  such  length  of  time  had  not 
elapsed  after  the  city  had,  or  should  have  had,  such 
knowledge  or  notice,  then  your  verdict  should  be  for 
the  defendant.  There  has  been  something  said  in  the 
trial  of  this  case  as  to  an  ordinance  of  the  city  with 
relation  to  public  wharves  and  docks.  I  instruct  you 
that  an  ordinance  of  the  City  of  Marshfield  has  been  in- 
troduced in  evidence,  but  the  effect  of  that  ordinance 
is  for  the  court  to  determine,  and  you  are  instructed 
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that  the  city  cannot  be  held  responsible  in  damages  for 
its  neglect  or  failure  to  enforce  said  ordinance ;  that  is 
to  say,  the  mere  failure  of  the  city  to  enforce  its  ordi- 
nances does  not  give  the  basis  for  damages,  the  ques- 
tion being  in  this  case  as  to  whether  or  not  the  wharf 
was  a  public  wharf,  and  whether  the  city  had  exercised 
control  over  it  as  such.  You  are  further  instructed 
that  the  passage  of  this  ordinance  of  itself  does  not 
charge  the  City  of  Marshfield  with  responsibility  for 
the  condition  of  the  place  where  the  accident  occurred. 
Nor  do  the  provisions  of  the  city  charter  of  the  City 
of  Marshfield  which  give  the  city  certain  powers  with 
reference  to  the  waterfront  of  said  city  of  themselves 
render  the  city  liable  to  keep  in  repair  the  place  where 
this  accident  occurred.  *  *  If  you  find  from  a  per- 
ponderance  of  the  evidence  that  the  place  of  this  ac- 
cident complained  of  was  intended  for  the  use  of  pedes- 
trians and  similar  light  traflSc  only  and  the  same  was 
reasonably  safe  for  such  use  until  a  short  time  before 
the  accident  complained  of,  and  that  the  actual  defect 
by  reason  of  which  the  plaintiff  was  injured  was  not 
known  to  the  defendant  and  had  not  existed  for  such 
a  length  of  time  that  the  defendant  should  have  known 
of  it  in  the  exercise  of  reasonable  diligence,  then  the 
fact,  if  you  find  it  to  be  a  fact,  that  the  wharf  was 
old  and  not  strong  enough  for  vehicular  traflSc  is  im- 
material. *  *  The  court  instructs  you,  gentlemen  of 
the  jury,  further,  on  this  question  as  to  whether  or  not 
the  wharf  was  a  public  wharf,  that  it  is  a  question  for 
you  to  determine  from  the  evidence,  and,  as  I  have 
said,  the  mere  passing  or  adopting  of  the  ordinance, 
or  mere  provisions  of  the  charter  of  the  City  of  Marsh- 
field, which  have  been  referred  to,  would  not  of  them- 
selves make  of  this  way  a  public  way,  the  purpose  of 
the  ordinance  being  to  have  control  over  the  wharves 
as  such.  They  were  not  of  themselves  sufl5cient  to 
make  of  this  wharf  a  public  wharf  or  thoroughfare, 
were  not  sufficient  of  themselves  to  create  and  make  of 
this  wharf  a  public  way.  The  question  for  you  to  de- 
termine from  all  the  evidence  is  whether  this  was  a 
public  way,  whether  under  all  the  circumstances  and 

80  o*.— 7 
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from  all  the  evidence  it  was  a  public  way.  If  it  was 
a  public  way  and  was  under  the  control  of  the  city,  or 
if  the  city  had  taken  control  and  exercised  control 
over  it  as  a  public  way,  then  the  city  defendant  would 
be  liable  if  the  other  facts  and  issues  necessary  to 
entitle  plaintiff  to  recover  had  been  proven.  This  is 
a  question  of  fact,  as  I  have  said,  for  you  to  determine 
from  the  evidence  and  under  all  the  instructions  which 
I  have  given  you. ' ' 

A  copy  of  Ordinance  No.  240,  approved  January  22, 
1906,  was  received  in  evidence  and  reads : 

"The  City  of  Marshfield  does  ordain  as  follows: 
"Section  1.  At  the  first  meeting  of  the  conmion 
council  in  January  of  each  year,  or  as  soon  thereafter 
as  convenient,  the  mayor  shall  appoint  from  the  mem- 
bers of  such  conmion  council  a  waterfront  coDMuittee  of 
three  members. 

"Section  2.  A.  The  waterfront  coDMuittee  shall 
have  general  supervision  and  control  of  all  wharves 
and  docks  within  the  city,  and  shall  keep  themselves 
informed  as  to  the  condition  of  all  wharves  and  docks, 
public  or  private.  B.  They  shall  have  charge  of  the 
building  or  repair  of  all  public  wharves  and  docks.  C. 
They  shall  have  and  exercise  general  supervision  over 
the  harbor,  within  the  corporate  limits  of  the  city,  and 
shall  see  that  all  laws,  ordinances,  and  regulations 
governing  the  same  are  enforced.  D.  They  shall  en- 
deavor to  secure  an  open  and  uniform  waterfront,  and 
an  open  unobstructed  roadway  or  street  along  the 
same.  E.  They  shall  make  recommendations  to  the 
common  council  from  time  to  time  as  to  the  needs  of 
the  waterfronf 

W.  G.  Lawhom,  as  a  witness  for  the  plaintiff,  hav- 
ing testified  he  was  street  conmiissioner  of  the  City 
of  Marshfield  and  acquainted  with  the  open  space  on 
the  wharves  between  Conmaercial  and  Market  Avenues, 
was  asked : 
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*  *  Did  you  ever  notify  any  occupant  of  property  along 
that  way,  or  the  owner  of  it,  since  you  have  been 
street  commissioner^  to  repair  the  same? 

He  replied: 

*'A  few  years  ago,  three  or  four  years  ago,  we  used 
to  notify  people  there,  when  I  first  came  on  as  street 
commissioner,  we  used  to  notify  the  people  when  there 
was  a  hole  broke  in  the  street  anywhere  to  fix  it,  just 
the  same  as  we  would  if  we  were  on  the  county  road 
some  place  and  found  a  hole  there  we  would  have 
notified  the  supervisor  to  90  and  fix  it. 

**Q.  Do  you  recall  any  circumstance  of  having  mad^ 
a  repair  on  this  walk  or  plankway  yourself  and  then 
required  the  property  owner  to  pay  the  city  for  the 
Bamef 

"A.  No,  sir. 

*'Q.  Do  you  know  of  such  a  repair  having  been  made 
and  the  property  owner  being  required  to  pay  the  city 
for  itt 

**A.  I  remember  one  case  where  the  property  owner 
wanted — ^he  said  he  could  not  get  a  man  to  repair  his 
walks  and  wanted  to  know  if  I  would  help  him  repair 
it,  and  I  did,  and  he  paid  the  city  for  it. 

**Q.  You  had  previously  notified  him  to  repair  it, 
did  you  t 

*'A.  No;  not  that  I  remember  of.'' 

On  cross-examination  this  witness  was  asked: 

**As  street  commissioner  did  you  ever  do  anything 
to  this  walkway  or  wharf  T 

'*A.  I  never  did,  only  as  I  say  in  this  one  case  where 
tiiey  got  me  to  fix  the  wharf,  that  was  Mr.  Rasmussen. 

**Q.  That  was  acting  for  him  privately? 

**A.  Yes,  sir.  He  tried  to  get  men  to  fix  it  and  he 
could  not,  and  I  told  him  I  would  help  him,  and  I  did. ' ' 

Mr.  Lawhom  also  appeared  as  a  witness  for  the  de- 
fendant and  testified  that  a  few  days  prior  to  the  ac- 
cident he  passed  over  the  wharf  where  the  plaintiff 
was  hurt  and  did  not  observe  any  breaks  in  the  planks. 
He  was  asked: 
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''Was  that  observation  such  that  if  there  had  been  a 
break  yon  wonld  have  noticed  itf 

He  replied: 

**I  think"  I  wonld  have  noticed  it.  We  was  down 
there  looking  for  those  things." 

On  cross-examination  he  testified  that  jnst  prior  to 
the  accident  there  had  been  a  fire  near  the  place  where 
the  plaintiff  was  subsequently  injured,  and  that  he 
had  been  there  several  times  to  see  the  condition  of 
the  premises.    His  testimony  further  reads: 

'*Q.  Did  you  look  up  defects  in  the  sidewalk  or 
planks  T    What  were  you  looking  after  T 

**A.  Not  particularly;  just  walking  through  there. 
Of  course,  we  are  always  in  the  habit  of  looking  for 
things,  and  if  there  had  been  a  hole  I  am  satisned  I 
would  have  seen  it.  •  • 

*'Q.  Why  did  you  take  that  trip  down  through  there  t 

'*A.  I  was  in  there  after  this  fire  looking  around 
where  they  were  hauling  this  lumber  and  stuff." 

On  redirect  examination  attention  was  called  to  the 
break  in  the  wharf  which  the  witness  discovered  about 
20  minutes  after  the  accident,  and  the  following  ques- 
tion was  directed  to  him : 

''You  say  you  put  a  board  over  that  hole!" 

He  answered : 

"Yes;  I  put  a  board  over  it. 
"Q.  How  did  you  come  to  do  thatt 
"A.  I  thought  it  would  be  a  good  idea  to  cover  it  up. 
Somebody  might  come  along  and  get  into  it." 

1,  2.  The  foregoing  is  deemed  to  be  a  fair  synopsis 
of  all  the  testimony  that  is  incorporated  in  the  bill  of 
exceptions.  Based  upon  this  evidence  and  invoking 
provisions  of  the  charter  of  the  City  of  Marshfield,  en- 
acted by  the  legislative  assembly  (Sp.  Laws  1905, 
p.  205),  as  asserted  in  the  brief  of  plaintiff's  counsel 
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to  have  been  amended  by  an  exercise  of  the  initiative 
power  by  the  legal  voters  of  that  municipality  at  elec- 
tions held  therein  August  24,  1907,  and  December  7, 
1909,  respectively,  and  upon  the  ordinance  hereinbefore 
quoted,  it  is  argued  the  jury  should  have  been  in- 
structed that  it  was  incumbent  upon  the  city  to  keep 
the  wharf  and  way  in  good  repair,  and  for  any  failure 
to  perform  that  duty  or  negligence  in  respect  thereto 
the  municipality  was  liable  for  the  resulting  damages. 
It  is  not  alleged  in  the  pleadings  nor  was  any  evidence 
received  at  the  trial,  so  far  as  can  be  ascertained  from 
an  inspection  of  the  bill  of  exceptions,  that  the  charter 
of  the  City  of  Marshfield,  enacted  by  legislative  as- 
sembly, has  been  amended  by  a  vote  of  the  qualified 
electors  of  the  municipality.  The  courts  of  Oregon 
will  not  take  judicial  notice  of  initiative  charters  of 
cities  and  towns:  Birnie  v.  La  Grande,  78  Or.  531  (153 
Pac.  415) ;  Chan  Sing  v.  Astoria,  79  Or.  411  (155  Pac. 
378).  In  the  absence  of  any  averment  or  proof  upon 
the  subject  it  must  be  taken  for  granted  that  the  city 
charter  remains  in  force  as  printed  at  page  205  et  seq. 
of  the  Special  Laws  of  Oregon  of  1905.  Section  28 
thereof,  so  far  as  important  herein,  reads: 

**The  council  has  power  and  authority  within  the 
City  of  Marshfield —  •  *  23.  To  regulate  the  use  of 
the  streets,  sidewalks,  crosswalks,  highways,  and  pub- 
lic places  for  foot  passengers,  animals,  vehicles,  carts, 
street  railways,  or  locomotives.  •  *  35.  To  lay  out  and 
construct  streets  and  alleys  above  and  below  the  ordi- 
nary low- water  line  of  Coos  Bay;  to  define,  establish, 
and  regulate  the  waterfront  line  of  said  city  on  Coos 
Bay,  and  to  restrain,  regulate,  or  remove  any  structure 
which  shall  extend  beyond  said  line;  to  define,  estab-» 
lish,  and  regulate  a  building  line  along  the  waterfront 
of  said  city  on  Coos  Bay,  and  to  restrain,  regulate,  or 
remove  any  building  or  structure  which  shall  extend 
beyond  said  line ;  and  to  build|  construct,  and  regulate 
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landings  at  the  foot  of  streets  and  alleys  terminating 
at  said  waterfront.  *  *  36.  To  bnild,  construct,  repair, 
and  reflate  public  wharves  and  docks  along  the  water- 
front line  of  said  city  on  Coos  Bay,  and  fix  the  rate  of 
wharf  age  and  dockage  thereof .  *  •  37.  To  regulate  the 
erection  and  repair,  and  provide  wharves  and  docks, 
and  to  fix  and  regulate  the  rates  of  wharfage  and 
dockage  thereof." 

Section  48  of  the  charter  provides : 

'*The  council  shall  have  power  and  authority  when- 
ever it  deems  it^  expedient  to  establish  or  alter  the 
grade  of  and  to  improve  any  street,  alley,  avenue,  or 
park  thereof,  now  or  hereafter  laid  out  or  established 
within  the  corporate  limits  of  the  city,  and  the  manner 
and  kind  of  such  improvements  shall  be  such  as  the 
council  may  provide,  and  the  power  and  authority  for 
improving  streets  shall  include  the  power  and  author- 
ity of  improving  or  repairing  sidewalks,  crosswalks, 
pavements,  or  curbing  of  any  street,  avenue,  or  alley; 
to  provide  for  the  construction,  cleaning,  and  repair- 
ing of  the  streets,  sidewalks,  and  crosswalks  by  the 
owners  of  the  lots  or  tracts  of  land  adjacent  thereto, 
or  by  the  city  at  the  expense  of  the  said  owner  or 
owners. ' ' 

3.  A  map  of  the  block  referred  to  herein  shows  that 
Commercial  Avenue  and  Market  Avenue  terminate  on 
the  United  States  harbor  line  on  Coos  Bay.  The  City 
of  Marshfield  under  the  authority  conferred  by  the  pro- 
visions of  the  charter  quoted  could  probably  have  con- 
structed a  public  dock  or  wharf  so  as  to  connect  these 
highways  with  the  navigable  waters  of  that  bay,  though 
the  fee  in  the  avenues  may  have  been  held  by  abutting 
owners:  Dillon,  Mun.  Corp.  (5  ed.),  §§262,  271;  1 
Famham,  Waters  and  Water  Rights,  p.  565 ;  Gould  on 
Waters,  §  106;  2  Smith,  Mun.  Corp.,  §  1314;  Williams 
v.  Gainesville,  150  Ala.  177  (43  South.  209,  124  Am. 
St.  Rep.  66,  14  Ann.  Cas.  1134).  Whether  or  not  any 
public  wharf  has  been  built  by  the  City  of  Marshfield 
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is  not  disclosed  by  the  evidence  before  ns.  In  Bond 
V.  Wool,  107  N.  C.  139,  148  (12  S.  E.  281,  284),  it  is 
said: 

**In  the  absence  of  any  specific  legislation  on  the 
snbject,  a  littoral  proprietor  and  a  riparian  owner, 
as  is  universally  conceded,  have  a  qualified  property 
in  the  waterfrontage  belonging,  by  nature,  to  their 
land^  the  chief  advantage  growing  out  of  the  appur- 
tenant estate  ifa  the  submerged  land  being  the  right 
of  access  over  an  extension  of  their  waterfronts  to 
navigable  water,  and  the  right  to  construct  wharves, 
piers,  or  landings,  subject  to  such  general  rules  and 
regulations  as  the  legislature,  in  the  exercise  of  its 
powers,  may  prescribe  for  the  protection  of  public 
rights  in  rivers  or  navigable  waters. ' ' 

Ordinance  No.  240  of  the  City  of  Marshfield  was  au- 
thorized by  its  charter  and  manifests  a  proper  exercise 
of  police  power  for  the  protection  of  persons  passing 
over  or  of  property  placed  upon  a  private  wharf  in  that 
municipality.  Municipal  supervision  over  a  private 
wharf  in  the  interest  of  the  public  does  not  render  a 
municipality  liable  for  the  damages  resulting  from  the 
negligence  of  the  owner  of  such  wharf:  Gould  on 
Waters   (2  ed.),  §  116. 

The  instructions  complained  of  were  proper,  and 
when  read  in  connection  with  the  entire  charge  disclose 
a  clear  exposition  of  the  law  applicable  to  the  facts 
involved. 

The  judgment  should  therefore  be  affirmed,  and  it  is 
so  ordered.  Affibmed. 

Mb.  Justice  McBbide,  Mb.  Justiob  Bean  and  Mb, 
Justice  Habbtr  concur. 

Mb.  Justice  Eakik  absent 
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Argued  March  21,  reversed  April  11,  1916. 

LARKIN  V.  CARSTENS  PACKING  CO. 

(156  Pac.  578.) 

ETldenee— Ctondiuioiig  of  Witness. 

1.  In  an  action  on  a  contract  for  the  purchase  of  eattle,  where 
the  question  did  not  call  for  a  legal  conclusion,  testimonj  of  a  witness 
as  to  whether  he  was  or  was  not  the  agent  of  the  defendant  in  mak- 
ing the  contract  was  admissible,  since  a  parol  agency  may  be  estab- 
lished by  the  testimony  of  the  alleged  agent. 

Principal  and  Agent— Eyldence— Admissibility. 

Z,  In  an  action  on  a  contract  employing  plaintiff  to  purchase  cattle 
for  defendant,  the  exclusion  of  evidence  that  the  defendant  did  not 
receive  any  of  the  cattle  was  erroneous. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Harris. 

After  alleging  that  the  Carstens  Packing  Company 
is  a  private  corporation  organized  under  the  laws  of 
Oregon  and  doing  business  in  the  States  of  Oregon 
and  Washington,  the  complaint  avers  that  the  defend- 
ant employed  Henry  H.  Larkin  to  purchase  cattle  for 
the  company  for  the  agreed  compensation  of  $1  for 
every  head  of  cattle  purchased ;  that  the  plaintiff  pur- 
chased 1^20  head  of  cattle,  which  were  accepted  by 
the  company;  and  that  the  plaintiff  therefore  earned 
$1,320,  of  which  only  $862.36  has  been  paid,  leaving 
a  balance  of  $457.64  due  the  plaintiff.  While  it  admits 
that  the  defendant  is  a  corporation  organized  under 
the  laws  of  Oregon,  the  answer  denies  *' every  other 
allegation  in  said  complaint  and  the  whole  thereof,*' 
and  for  a  separate  defense  it  is  alleged  that  the  Car- 
stens Packing  Company,  a  corporation  organized  under 
the  laws  of  Washington  with  its  principal  place  of  busi- 
ness in  Tacoma,  employed  the  plaintiff  to  purchase 
cattle;  that  plaintiff  purchased  842  head  of  cattle,  for 
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which  he  was  paid,  and  then  he  was  notified  '*to  buy 
and  ship  no  more.'' 

The  reply  consisted  of  denials.  A  trial  resulted  in 
a  judgment  for  the  plaintiff,  and  the  defendant  ap- 
peals. Beybbsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Marion  B.  Meacham. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  J.  Fitzgerald  and  Messrs.  Logan  <&  Smith, 
with  an  oral  argument  by  Mr.  Isham  N.  Smith. 

Mr.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

It  will  be  observed  that  the  answer  notified  the  plain- 
tiff that  the  company  contended:  (1)  That  Larkin  had 
not  contracted  with  the  defendant  an  Oregon  corpora- 
tion, but  that  he  had  been  employed  by  a  Washington 
corporation  having  the  same  name  as  the  defendant; 
and  (2)  that  plaintiff  had  been  paid  for  the  services 
rendered  by  him  during  the  employment.  The  bill  of 
exceptions  recites  that  Thomas  Carstens  was  called  as 
a  witness  for  the  defendant,  for  the  purpose  of  showing 
that  the  contract  of  employment  was  made  by  Thomas 
Carstens  for  the  Carstens  Packing  Company,  a  Wash- 
ington corporation,  and  not  for  the  defendant,  an 
Oregon  corporation.  After  relating  certain  negotia- 
tions and  conversations  with  Larkin  and  stating  that 
he  was  acting  for  '*the  Carstens  Packing  Company  of 
Tacoma,'^  and  that  he  knew  **the  Carstens  Packing 
Company,  the  Oregon  corporation,*'  the  witness  was 
not  permitted  to  answer  this  question  asked  by  defend- 
ant: 

*'Did  you  at  any  time  act  for  the  Oregon  corpora- 
tiont*' 
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!•  The  rule  which  prohibits  third  persons  from  tes- 
tifying to  extrajudicial  declarations  made  by  the  al- 
leged agent  before  trial  has  no  application  to  the 
instant  controversy.  Here  an  attempt  was  made  to 
prove  the  nonexistence  of  agency  in  a  single  transac- 
tion. The  right  to  prove  a  parol  agency  by  testimony 
of  the  person  who  claims  to  be  the  agent  is  not  even 
open  to  debate :  Spande  v.  Western  Life  Indemnity  Co., 
61  Or.  220,  232  (117  Pac.  973,  122  Pac.  38) ;  10  Ency. 
Ev.  14 ;  31  Cyc.  1651 ;  1  Am.  &  Eng.  Ency.  of  Law  (2  ed.), 
969;  2  C.  J.  933,  935;  1  Mechem,  Agency  (2  ed.),  §  291; 
Wicktorwitz  v.  Farmers^  and  Merchants^  Ins.  Co.,  31 
Or.  569,  575  (51  Pac.  75).  The  alleged  agent  is  Ukewise 
available  as  a  witness  to  testify  to  the  nonexistence  of 
an  agency,  and  therefore,  if  Thomas  Carstens  was  not 
acting  for  the  Oregon  corporation,  it  was  competent  for 
him  to  say  so  under  the  circumstances  presented  by 
the  bill  of  exceptions  and  accompanying  transcript  of 
the  testimony :  2  C.  J.  935 ;  Dowell  v.  Williams,  33  Kan. 
319  (6  Pac.  600).  If  Carstens  did  not  act  for  the 
Oregon  corporation,  the  company  was  entitled  to  have 
the  witness  give  the  information  to  the  jury,  because 
the  testimony  would  have  been  material  to  the  defense 
that  the  contract  of  employment  had  not  been  made 
with  the  defendant.  The  mere  fact  that  there  were 
two  corporations  having  the  same  name  would  not 
make  the  Oregon  company  liable  for  the  debts  of  the 
Washington  corporation.  The  quoted  question  sub- 
mitted to  the  witness  might  in  some,  and  perhaps  in 
most  instances,  be  calling  for  a  legal  conclusion;  but 
on  the  record  made  by  the  trial  an  answer  in  the  nega- 
tive would  have  been  a  statement  of  fact. 

2.  It  was  also  error  to  refuse  to  permit  Thomas  Car- 
stens to  tell  the  jury  that  the  defendant  did  not  re- 
ceive any  of  the  cattle.    It  will  not  be  necessary  to  dis- 
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cuss  any  other  questions,  for  the  reason  that  a  new 
trial  will  probably  be  kept  free  from,  the  remaining 
objections  presented  on  this  appeal. 

The  judgment  is  reversed  and  the  cause  is' remanded 
for  a  new  trial.  Bbvebsbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justiob  Bean  and 
Mb.  Jubticb  Bubnett  concur. 
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1916. 

STATE  EX  Bel.  v.  JOHNSON. 

(166  Pae.  579.) 

MteLclpal  CTorporatloiui— (Port— Taxation— VaUdity— Statutes. 

1.  Under  Section  6121,  subdivision  9,  L.  O.  L.,  as  amended  by  Lawa 
ci  1015,  page  65,  anthorizing  a  port  to  levy  taxes  to  carry  ont  the  pur- 
poses of  its  incorporation  and  to  collect  a  special  tax  sufficient  to  pay 
the  yearly  interest  on  any  outstanding  bonds,  together  with  any 
part  of  the  bonds  maturing  within  such  year,  the  levy  of  a  special 
tax  for  1916  when  no  outstanding  bonds  matured  until  1923  to  pay 
the  interest  on  the  bonds  and  to  provide  a  sinking  fund  to  pay  the 
principal  was  invalid. 

Municipal  Oorporationa— Port — ^Taxation— Validitiy— Budget. 

2.  Such  tax  was  also  wholly  invalid,  in  that  it  did  not  comply  with 
the  budget  law,  as  extended  by  Laws  of  1915,  page  297,  to  all  cor- 
porate organizations  having  power  to  levy  taxes,  and  making  it  un- 
lawful to  levy  taxes  without  a  previous  estimate  of  the  amount  of 
money  proposed  to  b^  raised  by  taxation  for  the  ensuing  year,  and 
providing  for  publication  of  the  estimates  and  a  notice  of  the  time 
and  place  for  a  hearing  thereon. 

Mnnicipal  Oorporatioiui — ^Port — ^Taxation — ^Time  of  Levy— Statutea. 

3.  Section  6121,  L.  O.  L.,  defines  the  powers  exercisable  by  a  port, 
and  provides  by  subdivision  9,  as  re-enacted  by  Laws  of  1915,  page  65, 
without  substantial  change,  that  the  levy  shall  be  made  in  each  year 
in  time  to  be  extended  on  the  tax-rolls  with  the  state  and  county  tax 
to  be  collected  for  the  following  spring,  not  later  than  December  Slst 
of  each  year.  Section  3610,  and  Sections  3586,  3605,  3612,  3662-3664, 
as  amended  by  Laws  of  1913,  page  325,  and  Sections  3669,  3682  aa 
amended  thereby  and  by  Laws  of  1915,  pages  184,  405,  require  the 
assessor  to  prepare  an  assessment-roll  before  the  second  Monday  in 
September,  notice  that  the  board  of  equalization  will  meet  to  correct 
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errors  in  the  roU  on  that  day,  and  provides  that  when  the  assessment- 
roll  is  corrected  it  shall  be  returned  to  the  county  assessor;  that  the 
County  Court  shall  at  its  December  term  in  each  year  levy  all  taxes 
which  it  is  required  to  levy,  and  makes  it  the  duty  of  each  public  cor- 
poration authorized  to  levy  a  tax  to  notify  the  county  clerk  and  assessor 
of  the  tax  levy  made  by  it  on  or  before  the  first  day  in  December  of 
each  year.  Held,  that  the  legislative  scheme  for  assessment  and  taxa- 
tion contemplated  that  a  port  should  levy  its  taxes  on  or  before  the 
first  day  of  December  in  each  year. 

MimiciiMd  Corporation— Port — Taxes— Delay  in  Levy— Effect. 

4.  Such  provisions,  not  expressly  prohibiting  the  making  of  a  levy 
after  December  1st,  are  not  mandatory,  but  only  directory;  so  that, 
where  the  taxpayers  received  notice  of  the  tax  proposed  to  be  levied, 
and  every  step  was  taken  which  the  law  prescribes  for  their  protection, 
and  where  the  assessor  still  had  possession  of  the  assessment-roll 
on  December  31st,  so  that  he  received  notice  of  the  levy  on  December 
80th  in  time  to  make  an  extension  of  the  roll,  before  delivering  it  to  the 
tax  collector,  the  levy  made  on  that  date  should  have  been  extended 
to  supersede  a  former  invalid  levy. 

Tazatloii— Correction  of  Boll— Statntei. 

ff.  Under  Section  3678,  L.  O.  L.,  as  amended  by  Laws  of  1918,  page 
838,  providing  that,  whenever  in  the  collection  of  taxes  the  officer 
having  charge  of  the  rolls  shall  discover  errors,  he  may  properly  cor- 
rect them  to  conform  to  the  facts  as  may  be  necessary  to  make  such 
assessment  regular  and  valid,  the  sheriff,  having  an  assessment-roll 
of  an  invalid  port  tax  not  extended  by  the  assessor,  might  be  re- 
quired to  extend  a  subsequent  valid  tax. 

Original  proceeding  in  Supreme  Court. 

In  Banc.    Statement  by  Mr.  Justice  Habbib. 

Upon  the  petition  of  the  Port  of  Bay  City,  a  muni- 
cipal corporation,  this  court,  in  the  exercise  of  its  origi- 
nal jurisdiction,  issued  a  writ  of  mandamurS  command- 
ing C.  A.  Johnson,  as  assessor,  andrH.  Crenshaw,  as 
sheriff  of  Tillamook  County,  to  amend  an  assessment- 
roll  or  to  show  cause  for  not  making  the  amendment. 
The  writ  contains  a  recital  of  all  the  facts.  The  au- 
thority conferred  upon  ports  is  exercised  by  a  board 
of  commissioners.  The  port  is  empowered  to  levy 
taxes  to  pay  general  expenses  incurred  in  carrying  out 
the  purposes  of  its  existence,  and  also  to  levy  a  special 
tax  to  pay  the  annual  interest  and  such  part  of  the 
principal  of  outstanding  bonds  as  may  mature  during 


* 
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the  subsequent  year.  The  port  had  sold  its  bonds,  ag- 
gregating $407,000,  which  bear  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  semi-annually,  but  no 
part  of  the  principal  of  any  bond  becomes  due  until 
May  1,  1923,  Before  attempting  to  levy  a  tax  to  be 
collected  in  1916,  a  written  estimate  of  the  receipts  and 
disbursements  for  that  year  was  prepared,  and  among 
the  estimated  disbursements  was  an  item  of  $3,000  for 
a  sinking  fund.  The  officers  of  the  port  believed  that 
they  possessed  authority  to  provide  a  sinking  fund  for 
the  retirement  of  the  outstanding  bonds,  and  conse- 
quently on  November  17, 1915,  they  made  a  levy  of  3% 
mills  on  the  dollar  of  the  taxable  property  within  the 
boundaries  of  the  municipal  corporation,  based  upon 
the  written  estimate  of  receipts  and  disbursements. 
No  attempt  was  made  to  comply  with  Chapter  234  of 
the  Laws  of  1913,  commonly  known  as  the  budget  law, ' 
for  the  reason  that  the  officers  did  not  know  that  Chap- 
ter 222  of  the  Laws  of  1915  extended  the  budget  law 
to  all  taxing  agencies  except  certain  cities.  On  No- 
vember 18,  1915,  notice  of  the  levy  was  given  to  the 
county  assessor,  who  extended  the  tax  upon  the  assess- 
ment-roll. 

Afterward  the  port  officers  were  advised  that  they 
could  not  lawfully  levy  a  special  tax  to  provide  for  a 
sinking  fund  for  the  retirement  of  outstanding  bonds, 
and  that  they  could  only  levy  a  special  tax  to  pay  the 
yearly  interest  and  the  principal  of  such  bonds  as 
matured  within  the  year  when  the  taxes  were  to  be  col- 
lected. Acting  upon  advice,  the  commissioners  held  a 
special  meeting  on  December  8,  1915  and  at  that  time 
annulled  the  tax  levy  which  had  been  made  on  Novem- 
ber 17, 1915,  made  an  estimate  of  the  amount  of  money 
proposed  to  be  raised  by  taxation  for  the  ensuing  year, 
ordered  that  a  meeting  of  the  taxpayers  of  the  port  be 
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held  on  December  30,  1915,  for  the  purpose  of  discus- 
sing the  budget  for  the  year  1916,  and  directed  a  publi- 
cation of  the  budget  and  a  notice  of  the  meeting  to  be 
held.  This  budget  contained  an  estimate  for  the  inter- 
est due  on  the  bonds  for  1916,  but  no  provision  was 
made  for  a  sinking  fund.  The  county  assessor  was 
notified  of  the  action  taken  at  the  meeting  held  on 
December  8th ;  and  the  budget,  together  with  a  notice 
of  the  meeting,  was  published  in  an  official  newspaper 
of  the  county.  On  December  28th  the  county  assessor 
addressed  a  letter  to  the  port  saying  that  he  had  al- 
ready extended  the  3%-mill  levy  on  the  assessment- 
roll,  on  the  assumption  that  the  budget  law  had  been 
complied  with,  and  that  he  would  *  *  refuse  to  extend  any 
levy  that  may  be  made  by  you  next  Thursday. ' '  The 
board  of  commissioners  met  on  December  30,  1915, 
pursuant  to  the  published  notice  for  the  purpose  of 
hearing  any  discussion  of  the  budget  but  no  taxpayers 
appearing,  the  board  levied  a  tax  of  3.1  mills  on  the  dol- 
lar of  the  taxable  property  in  the  port  to  pay  the 
necessary  expenses  for  the  year  1916.  On  December 
31st  the  county  assessor  and  the  county  clerk  were 
served  with  a  written  notice  of  the  action  taken  by  the 
board  on  December  8th  and  of  the  levy  made  on  De- 
cember 30th.  The  assessor  refused  to  extend  the  levy 
of  3.1  mills  upon  the  assessment-roll  or  to  cancel  the 
levy  of  3V^  mills  which  he  had  already  extended.  The 
assessor  had  possession  of  the  roll  when  the  second 
levy  was  made,  but  when  the  petition  for  the  writ  was 
filed  on  February  24,  1916,  the  roll  was  in  the  hands 
of  the  sheriflF  whose  duty  it  is  to  collect  the  taxes. 
The  defendants  demurred  to  the  writ.  On  March  16, 
1916,  we  overruled  the  demurrer  in  an  oral  decision; 
and  this  written  opinion  is  intended  to  explain  that 
decision. 

DbHUBBBB  to  AliXEBKATIVB   WbIT   OvBBBUUBD. 
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For  relator  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  M.  Gearm. 

For  defendants  there  was  a  brief  over  the  names  of 
Mr.  T.  H.  Goyne,  District  Attorney,  and  Mr.  Isaac  H. 
Van  Winkle,  Assistant  Attorney  GeneraL 

Mb.  Justicb  Habbis  delivered  the  opinion  of  the 
conrt. 

The  relator  argued  that  the  tax  levied  on  November 
,  17th  was  illegal  because:  (1)  The  levy  included  a 
special  tax  to  provide  for  a  sinking  fund  to  be  applied 
on  the  principal  of  the  bonds  as  they  became  due;  and 
(2)  the  budget  had  not  been  published  as  required  by 
law.  At  the  hearing  the  relator  assumed  that  the 
order  canceling  the  first  levy,  the  making  of  the  second 
levy,  and  the  notice  to  the  assessor  and  county  clerk 
occurred  within  the  time  permitted  by  law  for  making 
and  giving  notice  of  tax  levies,  and  therefore  it  was 
contended  that  the  second  levy  should  be  extended  upon 
the  tax-roll  in  lieu  of  the  first  levy  which  had  been  ex- 
tended by  the  assessor. 

1.  A  port  is  empowered  to  levy  taxes  to  carry  out 
the  purposes  for  which  it  is  incorporated,  and  also  to 
collect  a  special  tax  sufficient  to  pay  the  yearly  interest 
on  any  outstanding  bonds,  *  *  together  with  any  portion 
of  the  principal  of  such  bonds  maturing  within  such 
year'*:  Subd.  9,  Section  6121,  L.  0.  L.,  as  amended  by 
Chapter  53,  Laws  1915.  In  addition  to  the  **  regular 
annual  tax*'  to  defray  the  general  expenses  of  the  port, 
the  levy  made  on  November  17th  included  a  **  special 
tax'*  to  pay  the  interest  on  bonds  and  to  provide  for  a 
sinking  fund  which  would  ultimately  be  used  to  pay  the 
principal  of  the  bonds.  It  will  be  remembered  that  no 
outstanding  bond  matures  until  May  1, 1923,  and  con- 
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sequently  the  commissioners  exceeded  their  authority 
when  they  attempted  to  levy  a  special  tax  for  more 
than  **an  amomit  suflScient  to  pay  the  yearly  interest 
on  bonds  theretofore  issued  by  such  corporation  and 
then  outstanding.'' 

2.  In  1915  the  budget  law  was  made  applicable  to 
**all  districts  and  corporate  bodies  or  organizations 
having  power  to  levy  taxes,''  except  certain  cities: 
Chapter  222,  Laws  1915.  The  budget  law  provides 
that  it  shall  be  unlawful  for  any  taxes  to  be  levied  un- 
less the  estimate  is  first  made  of  the  amount  of  money 
proposed  to  be  raised  by  taxation  for  the  ensuing  year. 
The  estimates,  together  with  a  notice  of  the  time  and 
place  at  which  such  estimates  may  be  discussed,  must 
be  published  at  least  twice  before  the  proposed  meet-  ' 
ing  in  the  official  county  newspaper.  The  officers 
whose  duty  it  is  to  levy  the  tax  are  required  to  be  pres- 
ent at  the  time  and  place  stated  in  the  notice,  and,  if 
no  taxpayer  shall  appear  to  discuss  the  proposed  tax, 
they  shall  proceed  to  make  a  levy.  The  budget  law 
was  not  observed  in  making  the  first  levy,  but  it  was 
complied  with  before  making  the  second  levy  on  De- 
cember 30th.  The  tax  imposed  on  November  17th 
was  invalid  to  the  extent  that  it  attempted  to  provide 
for  a  sinking  fund ;  and  the  failure  to  comply  with  the 
budget  law  affected  the  levy  in  its  entirety. 

3.  The  county  officers  cannot  be  compelled  to  extend 
the  second  tax  unless  it  was  legally  levied.  When 
the  questions  presented  by  the  demurrer  were  argued 
by  counsel,  the  relator  proceeded  upon  the  theory  that 
the  levy  made  on  December  30th  was  within  the  time 
fixed  by  law,  on  the  assumption  that  the  port  had 
until  the  first  day  of  January  to  levy  the  tax.    Prior 

•  to  1913  taxing  agencies,  like  ports,  did  have  until  the 
first  day  of  January  to  levy  a  tax,  but  in  that  year  the 
time  was  changed  to  the  first  day  of  December. 
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We  can  better  understand  the  questions  involved  by 
first  noting  the  various  steps  required  before  1913,  and 
then  observing  the  changes  made  by  the  amendatory 
legislation,  ^he  assessor  was  required  to  prepare  an 
assessment-roll  on  or  before  the  third  Monday  of 
October:  Section  3586,  L.  0.  L.  The  assessor  com- 
plied with  Section  3605,  L.  0.  L.,  by  giving  notice  that 
on  the  third  Monday  in  October  the  board  of  equaliza- 
tion would  correct  any  errors  in  the  assessment-roll; 
and  it  was  the  duty  of  interested  persons  to  appear. 
At  the  expiration  of  one  month  from  the  time  the 
board  of  equalization  was  required  to  meet  the  cor- 
rection **of  said  assessment-rolls  shall  be  deemed  to 
be  complete *'  (Section  3610,  L.  0.  L.) ;  and  the  assess- 
ment-rolls were  then  returned  to  the  county  clerk 
(Section  3612,  L.  0.  L.).  All  the  taxes  levied  by  the 
County  Court  for  county  and  other  purposes  were  re- 
quired to  be  levied  at  its  January  term  in  each  year 
(Sections  3662,  3663,  L.  0.  L.) ;  and  it  was  the  duty 
**of  each  public  corporation  authorized  to  levy  a  tax, 
to  notify,  in  writing,  the  county  clerk  of  the  county 
•  •  of  the  tax  levy  made  by  it,  on  or  before  the  first 
day  of  January  in  each  year'^  (Section  3664,  L.  0.  L.). 
After  receiving  all  the  notices  provided  for  in  Section 
3664  and  apportioning  taxes,  it  became  the  duty  of 
the  clerk  forthwith  to  make  and  deliver  a  certificate 
to  the  tax  collector,  together  with  the  assessment-roll 
(Section  3669,  L.  0.  L.);  and  finally  Section  3682, 
L.  0.  L.,  declared  that  *Haxes  legally  levied  and 
charged  in  any  year  may  be  paid  on  or  before  the 
first  Monday  of  April  following  and  if  not  so  paid 
they  shall  become  delinquent.*' 

Each  of  these  Code  sections,  except  Section  3610, 
was  amended  by  Chapter  184  of  the  Laws  of  1913,  and 
Section  3669  was  agdin  amended  by  Chapter  276  of  the 

80  Or.— 8 
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Laws  of  1915y  and  Section  3682  was  likewise  amended 
by  Chapter  156  of  the  Laws  of  1915,  so  that  the  as- 
sessor is  now  required  to  prepare  an  assessment-roU 
''before  the  second  Monday  in  September*'  (Section 
3586,  as  amended) ;  notice  is  given  that  the  board  of 
equalization  will  meet  and  correct  errors  in  the  roll  on 
the  second  Monday  in  September;  when  the  assess- 
ment-roll is  corrected  by  the  board  of  equalization,  it 
is  returned  to  the  county  assessor;  the  County  Court 
for  each  county  shall  at  *4ts  December  term  in  each 
year*'  (Sections  3662,  3663,  as  amended)  levy  all  taxes 
which  it  is  required  to  levy;  it  is  the  duty  **of  each 
public  corporation  authorized  to  levy  a  tax,  to  notify, 
in  writing,  the  county  clerk  and  the  county  assessor 
•  •  of  the  tax  levy  made  by  it,  on  or  before  the  first 
day  of  December  in  each  year'*  (Section  3664,  as 
amended) ;  after  receiving  all  the  notices  provided  for 
in  Section  3664,  and  after  the  apportionment  of  taxes, 
the  assessor  ''shall  forthwith  *  *  make  a  certificate, 
in  duplicate,  of  the  several  amounts'  apportioned  to  be 
assessed  upon  the  taxable  property  in  his  county  for 
state,  county,  •  *  port  or  other  purposes  for  which 
a  tax  may  have  been  legally  levied '*  (Section  3669,  as 
amended),  and  attach  one  copy  of  the  certificate  to 
the  assessment-roll  containing  the  total  amount  of 
taxes  properly  extended  and  entered  thereon,  against 
the  property  assessed  to  each  individual ;  the  assessor 
"shall  deliver  said  roll  to  the  tax  collector  not  later 
than  45  days  prior  to  the  date  provided  by  law  when  a* 
penalty  or  interest  charge  is  made  for  the  nonpay- 
ment of  any  tax  or  part  of  tax  indicated  in  said  rolP' 
(Section  3669,  as  amended) ;  the  first  half  of  all  taxes 
legally  levied  and  charged  shall  be  paid  on  or  before 
the  fifth  day  of  April,  and  interest  shall  be  collected 
if  not  so  paid. 
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The  powers  exercisable  by  a  port  are  enumerated  in 
Section  6121,  L.  0.  L.  Subdivision  9  of  that  section  au- 
thorizes a  port  to  levy  taxes,  but  the  amount  **  shall 
be  levied  in  each  year  in  time  so  as  to  be  extended  upon 
the  county  tax-rolls  with  the  state  and  county  tax  for 
the  annual  collection  of  taxes  in  the  spring  next  follow- 
ing, but  in  no  event  later  than  the  thirty-first  day  of 
December  in  each  year.''  Chapter  53  of  the  Laws  of 
1915,  amended  Section  6121  by  adding  to  the  powers 
granted  to  ports,  but  the  amendment  merely  re-enacted 
subdivision  9  without  any  changes.  Section  3662  was 
enacted  in  1907  while  Section  6121  was  passed  in  1909, 
and  it  is  clear  that  the  latter  section  was  framed  so  as 
to  harmonize  with  Sections  3662,  3663  and  3664.  The 
framers  of  Chapter  53  of  the  Laws  of  1915  were 
probably  not  aware  of  the  change  made  in  1913,  when 
the  legislature  directed  tax  levies  to  be  made  on  or  be- 
fore the  first  day  of  December,  Construing  all  -the 
legislation  together,  it  is  clear,  however,  that  the 
scheme  provided  for  assessment  and  taxation  contem- 
plates that  a  port  will  levy  its  taxes  on  or  before  the 
first  day  of  December  in  each  year,  along  with  all  other 
taxing  agencies ;  and  this  brings  us  to  a  consideration 
of  the  effect  of  the  second  levy. 

4.  If  the  statute  fixing  the  time  for  making  the  levy 
and  giving  notice  to  the  assessor  and  county  clerk  is 
mandatory,  then  the  levy  was  void ;  but  the  tax  is  valid 
if  the  legislation  is  only  directory.  No  words  are  to 
be  found  in  the  statutes  prohibiting  the  making  of  a 
levy  after  the  first  day  of  December.  It  appears  that 
the  assessor  still  had  possession  of  the  assessment-roll 
on  December  31st,  and  had  not  delivered  it  to  the  tax 
collector,  and  therefore  the  assessor  received  notice 
of  the  levy  in  time  to  make  the  extension  on  the  roll : 
Taylor  v.  MoFadden,  84  Iowa,  262   (50  N.  W.  1070). 
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In  French  v.  Edwards,  13  Wall.  506   (20  L.  Ed.  702), 
is  found  the  oft-quoted  language  of  Mr  Justice  Field  : 

'  *  There  are  undoubtedly  many  statutory  requisitions 
intended  for  the  guide  of  oflBcers  in  the  conduct  of 
business  devolved  upon  them,  which  do  not  limit  their 
power  or  render  its  exercise  in  disregard  of  the  requi- 
sitions ineffectual.  Such  generally  are  regulations 
designed  to  secure  order,  system  and  dispatch  in  pro- 
ceedings, and  by  a  disr^ard  of  which  the  rights  of 
parties  interested  cannot  be  injuriously  affected.  Pro- 
visions of  this  character  are  not  usually  regarded  as 
mandatory  unless  accompanied  by  negative  words 
importing  that  the  acts  required  shall  not  be  done  in 
any  other  manner  or  time  than  that  designated.  But 
when  the  requisitions  prescribed  are  intended  for  the 
protection  of  the  citizen,  and  to  prevent  a  sacrifice  of 
his  property,  and  by  a  disregard  of  which  his  rights 
might  be  and  generally  would  be  injuriously  affected, 
they  are  not  directory,  but  mandatory.  ^ ' 

See,  also,  Lewis  v.  Blackburn,  42  Or.  114  (69  Pac. 
1024).  In  Hooker  v.  Bond,  118  Mich.  255  (76  N.  W. 
404)  the  court  held  that: 

Jurisdiction  is  not  lost  *'by  the  failure  of  any  oflScer 
to  perform  the  acts  imposed  upon  him  within  the  time 
fixed  by  the  law,  unless  the  taxpayer  is  deprived  of 
some  right,  or  unless  the  law,  by  negative  language, 
prohibits  the  doing  of  the  act  at  any  other  time.'* 

The  taxpayers  received  notice  of  the  budget  and  of 
the  tax  which  the  board  proposed  to  levy;  and  every 
step  was  taken  which  the  law  points  out  for  the  pro- 
tection of  the  taxpayer.  Under  the  circumstances 
presented  by  the  record  the  time  when  the  second  levy 
was  made  was  not  of  the  essence  of  the  tax,  because 
the  taxpayers  received  the  same  notice  that  they  would 
have  received  had  the  notice  been  given  and  the  levy 
made  before  the  first  day  of  December.  While  it  is 
true  that  the  law  contemplates  that  the  officers  will  all 
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perform  their  respective  duties  within  specified  times, 
and  that  the  method  provided  for  assessing  and  taxing 
property  will  be  followed  promptly  and  without  de- 
lay in  a  systematic  and  orderly  manner,  nevertheless 
it  would  be  sacrificing  substance  for  form,  and  essence 
for  ceremony,  to  nullify  the  levy  made  on  December 
30th,  especially  when  it  is  remembered  that  the  as- 
sessor still  had  the  roll  in  his  possession  and  ample 
time  remained  for  extending  the  second  tax  before  the 
assessor  was  required  to  deliver  the  roll  to  the  tax 
collector.  The  assessor  should  have  eliminated  the 
first  levy  and  extended  the  second  tax ;  and  this  conclu- 
sion is  supported  by  many  authorities :  Perry  County 
V.  Selma  etc.  R.  R.  Co.,  65  Ala.  391 ;  Easton  v.  Savery, 
44  Iowa,  654;  Wing  ate  v.  Ketner,  8  Wash.  94  (35  Pac. 
591) ;  State  v.  Hannibal  d  St.  J.  R.  Co.,  113  Mo.  297 
(21  S.  W.  14) ;  State  ex  rel.  Anderson  v.  Harris,  17 
Ohio  St.  608;  Bright  v.  HaUoman,  7  Lea  (Tenn.),  309 
Hallo  V.  Helmer,  12  Neb.  87  (10  N.  W.  568) ;  State  v 
Horner,  34  Md.  569;  Baltimore  C.  S  A.  Ry.  Co.  v 
Commissioners,  93  Md,  113  (48  Atl.  853) ;  Kipp  v 
Dawson,  31  Minn.  373  (17  N.  W.  961,  18  N.  W.  96) ; 
Hart  V.  Plum,  14  Cal.  148;  Walker  v.  Edmonds,  197 
Pa.  645  (47  Atl.  867) ;  State  v.  West  Duluth  Co.,  75 
Minn.  456  (78  N.  W.  115) ;  Hill  v.  Wolfe,  28  Iowa,  577 ; 
Sharpe  v.  Engle,  2  Okl.  624  (39  Pac.  384) ;  Anderson 
V.  City  of  May  field,  93  Ky.  230  (19  S.  W.  598) ;  State  v. 
Northern  Belle  M.  Co.,  15  Nev.  385;  Pond  v.  Negus, 
3  Mass.  230  (3  Am.  Dec.  131) ;  Williams  v.  School  Dis- 
trict, 21  Pick.  (Mass.)  75  (32  Am.  Dec.  243) ;  Board  of 
Supervisors  v.  Betts,  53  Hun,  638  (6  N.  Y.  Supp.  934). 
5.  The  tax  not  having  been  extended  by  the  assessor, 
and  the  roll  being  in  the  hands  of  the  sheriff,  the  ex- 
tension must  now  be  made  by  the  latter,  who  traces 
his  authority  to  correct  the  roll  to  Section  3678,  L.  0.  L., 
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as  amended  by  Chapter  184  of  the  Laws  of  1913|  which 
provides  that : 

*  *  Whenever,  at  any  stage  in  the  collection  of  taxes, 
the  oflBcer  having  charge  of  the  rolls  shall  discover 
errors  or  omissions  of  any  kind  therein,  he  may  prop- 
erly correct  the  same  to  conform  to  the  facts  in  what- 
ever manner  may  be  necessary  to  make  such  assess- 
ment, tax  or  other  proceeding  whatsoever  regular 
and  valid '^  State  v,  Holcomb,  81  Kan.  879  (106  Pac. 
1030,  28  L.  JB.  A.  (N.  S.)  251). 

It  is  only  fair  to  say  that  the  refusal  of  the  county 
oflScers  to  correct  the  roll  was  not  prompted  by  any 
contumacy  on  their  part;  but  they  did  not  know  with 
certainty  whether  the  first  or  second  levy  should 
govern,  and  declined  to  make  any  changes  in  the  rec- 
ords until  the  doubts  were  first  removed. 

DSMITBBEB  TO  AlTEBNATIVB  WbTT  OvEBBULKDu 


Argued  lifareli  28,  aiBrmed  April  11,  191(1. 

PINDER  V.  WICKSTKOM.* 

(156  Pac.  583.) 

Damages — ^Assessment— Pleading  and  Proof. 

1.  The  admission  of  evidence  of  tbe  amount  plaintiff  was  obliged 
to  pay  for  physician's  services  in  treating  him  for  alleged  injuries  is 
not  error,  though  the  reaaonableness  of  the  charges  was  not  pleaded. 

Appeal  and  Error— Becord— Bill  of  Exceptions. 

2.  Under  Section  171,  L.  O.  L.,  providing  that  the  objection  mntt  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  but  no  more,  where,  in  an  action  for  injuries  from  a 
collision  between  plaintiff's  motorcycle  and  an  automobile  driven  by 
defendant,  a  bill  of  exceptions  complaining  of  evidence  that  broken 
glass  from  the  left-hand  side  light  of  the  automobile  was  found  in  the 
road  about  4  feet  from  the  ditch  on  the  left-hand  side  of  the  road  does 
not  set  out  any  of  the  circumstances  under  which  the  broken  glass 
was  observed,  when  it  was  seen  by  the  witness,  nor  what  bearing  it 

*A8  to  rules  of  the  road  governing  vehicles  proceeding  in  opposite 
directions,  see  note  in  41  L.  B.  A.  (N.  8.)  322.  Bspobtbl 
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may  have  on  the  issues  of  the  case,  it  does  not  show  that  the  admission 
of  the  evidence  was  erroneous. 

Appeal  and  Error— Presentation  of  QnestionB— Rulings  <m  Evidence. 

3.  In  an  action  for  iniuries  in  a  collision  between  the  plaintiff's 
motorcycle  and  an  automobile  driven  by  defendant,  objection  to  ques- 
tions to  a  jritness  as  to  what  he  did  after  the  accident  in  reference 
to  plaintiff,  as  incompetent,  irrelevant  and  immateri&l,  is  too  general 
to  be  considered  on  appeaL 

HighwajTs — ^TJse  for  Travel— Actions  for  Injuries — Questions  for  Jury 
— Contributory  Negligence. 

4.  Whether  the  driver  of  a  motorcycle  who  observed  an  automobile 
approaching  him  on  the  wrong  side  of  the  road  was  negligent  in 
faUing  to  stop  his  machine  at  once,  was  a  question  for  the  jury;  he 
being  entitled  to  assume  that  the  driver  of  the  automobile  would  turn 
in  time  to  avoid  injury,  especially  in  view  of  Laws  of  1911,  page  267, 
Section  13,  providing  that  every  vehicle  shall  be  kept  on  the  right 
half  of  the  highway  when  the  view  ahead  is  not  clear  for  at  least  100 
yards. 

[As  to  rights  and  duties  of  pedestrians  and  vehicles  in  high- 
ways, see  note  in  Ann.  Cas.  1914A,  249.  As  to  law  of  road  as  to 
vehicles  going  in  same  direction,  see  note  in  Ann.  Oas.  1913A,  833.] 

From  Multnomah:  John  P.  Kavanaxjgh,  Judge. 

Department  1.  Statement  by  Mb.  Jxjsticb  Benson. 

This  is  an  action  by  Harvey  Pinder  against  I.  G. 
Wickstrom  for  damages  arising  out  of  personal  in- 
juries received  by  plaintiff  upon  a  collision  of  the 
motorcycle  ridden  by  him  with  an  automobile  driven 
by  defendant.  Plaintiff's  contention  is  that  while  he 
was  riding  in  a  careful  manner,  traveling  south  at  a 
moderate  speed,  the  defendant  traveling  north  negli- 
gently kept  his  vehicle  on  the  wrong  side  of  the  road, 
and  failed  to  make  any  effort  to  pass  him  on  the  right 
or  to  yield  him  any  of  the  road  in  passing,  and  that 
such  want  of  care  was  the  proximate  cause  of  the 
injuries  received.  Defendant  insists  that  he  was 
obeying  the  rules  of  the  road  and  driving  carefully, 
and  that  d,ef endant  was  hurt  by  his  own  negligent  and 
reckless  conduct.  From  a  verdict  and  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Cicero  M.  Idleman  and  Mr.  L.  W.  Behrman,  with 
an  oral  argument  by  Mr.  Idleman. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  C.  Simmons  and  Mr.  R.  E.  Den/nison,  with  an 
oral  argument  by  Mr.  Simmons. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  first  assignment  of  error  complains  that  the 
court  erred  in  admitting  evidence  of  the  amount  which 
plaintiff  is  obligated  to  pay  for  the  physician 's  services 
in  treating  him  for  the  alleged  injuries,  for  the  reason 
that  the  reasonableness  of  such  charges  is  not  pleaded. 
It  is  elementary  that  there  must  be  evidence  tending 
to  prove  that  such  items  of  special  damages  are  rea- 
sonable, but  our  attention  has  not  been  called  to  any 
authorities  requiring  it  to  be  pleaded.  On  the  con- 
trary, a  well-considered  case  cited  by  defendant  says : 

**It  was  not  necessary  to  allege  that  the  amounts 
paid  were  reasonable  charges,  but  in  making  proof  of 
them  it  was  necessary  to  show  that  they  were  reason- 
able'^  I.  &  G.  N.  Ry.  Go.  v.  Boy  kin,  32  Tex.  Civ.  App. 
72   (74S.  W.  93). 

The  court,  therefore,  did  not  err  in  admitting  such 
evidence. 

2.  The  second  error  alleged  relates  to  the  testimony 
of  the  witness  Leo  Cables,  who,  over  the  objection  of 
the  defendant,  testified  that  broken  glass  from  the 
left-hand  side  light  of  the  automobile  was  found  by 
him  in  the  road  about  4  feet  from  the  ditch  on  the  left- 
hand  side  of  the  road  going  north.  The  bill  of  ex- 
ceptions does  not  set  out  sufficient  of  the  evidence  to 
give  us  any  light  upon  the  circumstances  under  which 
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this  broken  glass  was  observed.  We  cannot  say  there- 
from when  it  was  seen  by  the  witness  nor  what  bear- 
ing it  may  have  had  npon  the  issues  of  the  case. 
Section  171,  L.  0.  L.,  requires  that: 

I* The  objection  shall  be  stated  with  so  much  of  the 
evidence  or  other  matter  as  is  necessary  to  explain  it, 
but  no  more.'* 

It  has  been  repeatedly  held  by  this  court  that  the 
entire  transcript  of  the  testimony  will  not  be  con- 
sidered except  upon  a  motion  for  nonsuit  or  a  direct 
verdict:  Hahn  v.  Mackay,  63  Or.  100  (126  Pac.  991). 
Consequently  the  record  does  not  show  that  the  ruling 
was  erroneous. 

3.  The  next  assignment  of  error  is  based  upon  the 
following  record  in  the  bill  of  exceptions : 

**  Afterward,  and  while  the  same  witness  was  upon 
the  stand  giving  testimony  on  behalf  of  the  plaintiff, 
the  following  proceedings  were  had : 

**Q.  Mr.  Cables,  what  did  you  do  after  the  accident 
in  reference  to  Mr.  Pindert 

**This  was  objected  to  as  incompetent,  irrelevant 
and  immaterial.  Whereupon  the  court  made  the  fol- 
lowing statement:  *  Except  as  to  showing  his  condition, 
that  is  all,  and  an  exception  is  allowed.'  Whereupon 
the  witness  was  allowed  to  and  did  testify  as  follows : 

**A.  Tried  to  get  him  out  of  the  water  of  the  ditch. 

**Q.  Who,  if  anybody  assisted  youT 

**This  was  objected  to  by  the  attorney  for  the  de- 
fendant as  incompetent,  irrelevant  and  immaterial, 
which  objection  was  overruled  and  an  exception  al- 
lowed, and  thereupon  the  witness  was  allowed  to 
testify  that  Ralph  Christensen  helped  him.  Where- 
upon the  attorney  for  the  plaintiff  propounded  the 
following  question : 

**Q.  Tell  the  jury  what  you  did  there  in  getting  him 
out  of  the  water  and  his  condition. 

**This  was  objected  to  by  the  attorney  for  the  de- 
fendant as  incompetent,  irrelevant  and  immaterial, 
which  objection  was  overruled  by  the  court  and  an  ex- 
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ception  allowed,  and  the  witness  testified  in  answer 
to  the  said  question  that  the  plaintiff  was  lying  in  the 
water  and  was  left  there  until  11  or  12  o'clock,  al- 
though accompanied  by  the  two  witnesses  Cable  and 
Christensen,  all  of  which  was  done  to  the  prejudice  of 
the  defendant  herein. ' ' 

It  will  be  noted  that  the  objections  are  not  specific 
and  give  no  hint  of  the  element  in  the  questions  which 
make  them  irrelevant  or  incompetent.  An  objection 
of  this  sort  is  unavailing:  State  v.  Von  Klein,  71  Or. 
159  (142  Pac  549,  Ann.  Cas.  1916C,  1054).  It  is  true 
that  the  last  answer  indicates  that  the  things  men- 
tioned took  place  a  considerable  time  after  the  acci- 
dent and  might  be  regarded  as  somewhat  remote,  but 
this  is  not  indicated  in  the  questions  and  no  action  was 
taken  against  the  answers. 

4.  Coming,  then,  to  a  consideration  of  the  motions 
for  nonsuit  and  directed  verdict,  it  appears  from  the 
argument  that  they  are  both  based  upon  the  testimony 
of  the  plaintiff  himself,  who  testified  in  substance  that 
he  saw  the  defendant  coming  toward  him  for  a  dis- 
tance of  800  or  900  feet;  that  he  was  going  on  a 
slightly  rising  grade,  at  a  speed  of  possibly  20  miles 
per  hour;  that  defendant  was  coming  on  the  wrong 
side  of  the  road ;  that  he  could  have  stopped  the  motor- 
cycle before  the  collision  occurred,  but  thought  that 
when  he  got  near  enough  to  justify  it  the  defendant 
would  turn  and  give  him  half  of  the  road;  and  that 
defendant  did  not  change  his  course  or  yield  any  por- 
tion of  the  road,  and  when  it  was  too  late  to  avoid  the 
collision  he  was  struck  and  crowded  into  the  ditch. 
Defendant  contends  upon  the  motion  and  also  in  re- 
quested instructions,  which  were  refused,  that  the  fail- 
ure of  plaintiff  to  stop  his  machine  while  the  oppor- 
tunity was  open  to  him  constituted  negligence  which 
would  defeat  a  recovery.    We  cannot  agree  with  this 
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contention,  for  it  was  clearly  a  question  for  the  jury, 
under  all  the  evidence,  to  say  whether  or  not  there 
was  negligence,  and  in  this  connection  we  adopt  the 
language  of  Mr.  Justice  Babnes  in  Muehlbauer  y. 
Klokner,  161  Wis.  410  (154  N.  W.  624),  which  says: 

*  I  Here,  according  to  the  evidence  which  the  jury  had 
a  right  to  believe,  the  buggy  in  which  the  plaintiff  was 
riding  was  not  only  on  the  right  side  of  the  traveled 
track,  but  was  to  the  extreme  right  of  such  track  when 
the  accident  occurred.  It  is  not  at  all  certain  that  by 
stopping  she  would  have  improved  the  situation  or 
prevented  the  collision.  She  had  a  right  to  assume, 
until  it  was  perhaps  too  late,  that  defendant's  driver 
would  not  *hog*  all  of  the  road,  but  would  turn  out  in 
time  to  prevent  what  occurred.  She  also  had  a  right 
to  assume  that  the  teamster  was  not  blind,  and  that  he 
was  paying  some  attention  to  where  he  was  going, 
without  an  alarm  being  shouted  at  him.  Persons  rid- 
ing in  horse-drawn  vehicles  are  not  obliged  to  carry 
trumpets  with  them.  *  *  This  court  held  at  an  early 
day,  in  Wood  v.  Dusconib,  23  Wis.  287,  where  the  facts 
were  more  favorable  to  the  defendant  than  they  are 
here,  that  it  was  not  contributory  negligence  as  a  mat- 
ter of  law  for  a  person  driving  on  the  right  side  of  a 
street  to  fail  to  stop  before  the  collision  occurred. 
There  may  be  cases  where  the  contrary  should  be  held, 
but  under  the  facts  in  the  instant  case  we  are  of  the 
opinion  that  the  contributory  negligence  of  the  plain- 
tiff was  a  jury  question.*' 

In  addition  to  this  general  rule,  it  may  be  noted 
that  in  the  present  case  the  defendant  contended  that 
by  reason  of  road  conditions  he  was  unable  to  see  the 
plaintiff  in  time  to  avoid  the  accident,  and  if,  as  plain- 
tiff's evidence  tends  to  prove,  defendant  was  on  the 
wrong  side  of  the  road,  he  was  violating  the  statute 
which  says : 

**  Every  vehicle  shall  be  kept  upon  the  right  half  of 
the  street,  road  or  highway  traveled  when  the  view 
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ahead  is  not  clear  for  at  least  one  hundred  yards'': 
Laws  1911,  p.  267,  §  13. 

We  conclude  that  there  is  no  substantial  error  in  the 
record,  and  the  judgment  is  affirmed.        Affirmed. 

Mb.  Justice  MgBbide,  Me.  Jubtiob  Bubnbtt  and  Mb. 
JusTiOB  Habbis  concur. 


Argued  March  27,  reTersed  April  11,  1919. 

CABNAHAN  MFG.  CO.  v.  BEEBE-BOWLES  CO.* 

(156  Pae.  584.) 

Contracts— BCodiflcatloii— Meeting  of  Minds. 

1.  While  it  is  competent  for  parties  to  modify  an  original  contract 
BO  as  to  accomplish  substantially  a  new  agreement,  the  later  stipula- 
tion must  be  one  wherein  the  minds  of  the  parties  meet  on  identically 
the  same  proposition. 

Ck>ntract8 — Offer  and  Acceptance. 

2.  In  an  action  for  alleged  breach  of  contract,  it  is  error  to  instruct 
that,  if  the  plaintiff  suggested  modification  and  the  defendant  failed 
to  answer  him,  he  agreed  thereto,  and  the  contract  as  modified  was 
the  true  contract,  since  one  need  not  answer  and  cannot  be  bound  in 
the  absence  of  actual  assent. 

Damages — ^Interest — ^Breach  of  Contract. 

8.  Interest  cannot  be  allowed  in  an  action  for  damages  for  breach 
of  contract,  since  it  it  is  not  specifically  enumerated  in  Section  6028, 
L.  O.  L.,  which  furnishes  a  category  of  transactions  in  which  interest 
may  be  allowed;  the  mention  of  certain  ones  excluding  all  others,  and 
interest  not  being  a  matter  of  course. 

[As  to  necessity  of  claiming  interest  in  pleading,  see  note  in 
Ann.  Cas.  1912A,  1223.] 

Pleading— Change  of  Case — ^Amendments. 

4.  Where  the  plaintiff,  suing  for  breach  of  contract,  pleaded  ab- 
solute performance  on  his  part,  it  was  error,  after  all  the  evidence 
was  in,  to  permit  him  to  amend,  under  Section  102,  L.  O.  L.,  by  alleging 
incomplete  performance  due  to  alleged  wrongful  act  of  the  defendant; 
that  being  a  material  alteration  of  tactics. 

*A8  to  right  to  interest  for  breach  of  contracti  see  note  in  28 
Xi.  B.  A.  (N.  8.)  1.  BxPOftTEE. 
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Contracts— jPerfon&ance— Pleading— Snffldency. 

5.  Where  the  plaintiff,  luing  for  breach  of  contract,  alleges  com- 
plete performance  which  the  answer  traverses,  proof  that  he  delivered 
the  material,  but  that  it  was  not  accepted  and  approved,  is  insufficient 
to  satisfy  the  allegation;  the  approval  of  an  umpire  being  a  condition 
precedent  to  performance. 

Trial— InstractlonB  Without  the  Issnea. 

6.  Instructions  regarding  the  standard  of  decision  of  umpires  held 
erroneous  in  action  for  breach  of  contract  as  not  referable  to  any 
issue  properly  raised  by  the  pleadings. 

From  Multnomah :  Bobebt  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  the  Camahan  Manufacturing 
Company,  a  corporation,  against  the  Beebe-Bowles 
Company,  a  corporation.     The  facts  are  as  follows : 

The  defendant  was  a  contractor  for  the  erection  of  a 
building  in  Walla  Walla,  Washington,  to  whom  the 
plaintiff  agreed  to  furnish  for  use  in  the  structure  cer- 
tain doors  and  interior  trim  under  a  written  contract 
containing  this  provision : 

**A11  details  are  to  be  made  following  out  a  reason- 
able interpretation  of  the  scale  drawing  and  specifica- 
tions and  are  not  to  be  more  elaborate  than  shown 
thereon.  All  work  is  to  be  done  according  to  the  direc- 
tions and  to  the  satisfaction  of  the  architects.*' 

The  complaint  alleges,  in  substance,  that  after  the 
making  of  this  agreement  it  was  modified  in  certain 
particulars,  principally  in  accordance  with  designs  fur- 
nished by  the  plaintiff.  It  is  averred  generally  that 
the  plaintiff  duly  fulfilled  all  the  terms  and  conditions 
of  said  contract  on  its  part  to  be  performed.  Alleging 
a  certain  payment  on  account,  the  complaint  demands 
judgment  against  the  defendant  for  the  balance,  with 
interest  There  is  some  confusion  in  the  abstract, 
possibly  owing  to  the  fact  that  the  answer  was  to  the 
amended  complaint  while  the  case  was  tried  on  the 
second   amended  complaint   and   a   stipulation   that 
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the  previous  answer  should  be  considered  a  defense  to 
the  later  pleading  of  the  plaintiff.  Literally ,  the  an- 
swer admits  the  allegation  of  complete  performance; 
but  the  case  was  presented  and  argued,  and  the  bill  of 
exceptions  shows  that  it  was  tried  in  the  court  below  as 
though  the  performance  of  the  agreement  was  trav- 
ersed, and  the  case  will  be  so  treated. 

The  answer  denies  the  modification  of  the  contract 
except  in  a  particular  not  now  involved,  and  alleges 
that  the  materials  furnished  were  not  satisfactory  to 
the  architects,  of  all  of  which  the  plaintiff  was  in- 
formed prior  to  the  commencement  of  the  action.  As 
to  the  approval  of  the  architects,  the  reply  is  in  sub- 
stance that  the  plaintiff  performed  the  work,  and  that 
if  they  rejected  the  same,  their  conduct  in  that  respect 
was  arbitrary  and  without  any  foundation. 

At  the  close  of  all  the  evidence,  the  defendant  moved 
the  court  to  strike  out  all  the  testimony  relating  to 
the  architects'  rejection  of  the  trim  on  the  ground 
that,  having  alleged  in  the  complaint  full  performance 
of  the  contract,  it  would  be  a  departure  to  aver  in  the 
reply  that  the  architects  had  arbitrarily  withheld  their 
approval  of  the  material  furnished.  The  plaintiff 
then  asked  leave  to  amend  its  second  amended  com- 
plaint so  as  to  include  therein  the  allegation  to  the 
effect  that  it  had  performed  the  contract,  except  that 
it  did  not  secure  the  approval  of  the  architects  because 
the  same  was  withheld  arbitrarily  and  without  cause. 
The  court  allowed  the  amendment,  and  the  case  went 
to  the  jury  on  the  pleadings  as  thus  remodeled,  all  over 
the  objection  of  the  defendant. 

The  court  instructed  the  jury  to  allow  interest  on 
the  claim  from  the  date  the  material  was  furnished,  if 
they  found  for  the  plaintiff.  It  also  gave  the  follow- 
ing instructions,  which  were  excepted  to  by  the  de- 
fendant : 
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**If  you  find,  after  the  original  contract  and  specifi- 
cations had  been  agreed  to  between  the  parties,  the 
plaintiff  subsequently  presented  to  the  defendant  blue- 
prints and  details  showing  a  different  method  of  con- 
struction than  was  shown  by  the  architects'  original 
plan,  and  that  the  Beebe-Bowles  people  promised  as 
soon  as  they  received  these  proposed  modifications 
they  would  check  them  over  and  let  the  other  parties 
know  what  the  conclusions  of  the  Beebe-Bowles  people 
would  be  regarding  them,  and  if  the  Beebe-Bowles  peo- 
ple received  these  modifications  but  did  not  make  any 
answer  to  them,  then  such  modification  must  stand  as 
a  modification  of  the  original  contract.  That  is  in 
pursuance  of  what  I  understand  to  be  a  general  rule 
that  a  modification  of  a  contract  submitted  and  taken 
under  consideration  must  be  answered.  If  it  is  not 
answered,  it  is  agreed  to. 

*  *  If  jou  should  find  the  architects  did  unreasonably 
or  arbitrarily  refuse  to  approve  the  work  and  that  in 
all  other  respects  the  plaintiff  performed  the  contract 
according  to  its  terms  and  specifications  as  modified, 
if  there  were  any  modifications,  then  the  plaintiff  is 
entitled  to  recover,  although  the  architects  unreason- 
ably and  arbitrarily  refused  to  approve  the  work. 
Under  a  provision  of  this  kind,  the  plaintiff  is  not  re- 
quired to  show  the  work  was  approved,  if  the  archi- 
tects' refusal  to  approve  the  work  is  without  reason 
or  arbitrary,  or  whimsical.  *  *  Where  work  is  done 
substantially  as  required  by  the  contract  and  specifica- 
tions, the  failure  or  the  architect  to  approve  the  work 
does  not  prevent  the  plaintiff  from  recovery.  That 
is  merely  another  way  of  saying  it  is  a  question  of 
fact  whether  or  not  the  work  was  done  according  to 
the  contract.  To  be  sure,  it  was  agreed  the  architects 
should  determine  that  fact,  but  where  the  charge  is 
that  the  architect  just  arbitrarily  refused  and  turned 
up  his  nose,  and  did  not  exercise^  an  honest  judgment, 
did  not  really  try  to  pass  upon  it,  it  is  a  question  or 
fact  for  the  jury.'' 

The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  and  the  defendant  appeals.  Bbvbbsed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Hugh  Montgomery  and  Messrs.  Piatt  <&  Piatt,  with 
an  oral  argument  by  Mr.  Montgomery. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Stapleton  <&  Sleight,  with  an  oral  argument 
by  Mr.  B.  Sleight. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court.   ^ 

1,  2..  Jt  was  competent  for  the  parties  to  modify 
their  original  contract  which  would  amount  to  making 
a  new  agreement;  but  this  later  stipulation,  like  all 
others,  must  be  one  in  which  the  minds  of  the  parties 
meet  on  identically  the  same  proposition.  The  record 
shows  that  the  plaintiff  proposed  certain  changes  in 
the  contract,  but  it  does  not  show  that  the  defendant 
accepted  the  offer.  It  was  therefore  error  for  the 
court  to  say  to  the  jury : 

*'That  a  modification  of  a  contract  submitted  and 
taken  under  consideration  must  be  answered.  K  it  is 
not  answered,  it  is  agreed  to.'* 

No  one  receiving  an  overture  to  change  an  agree- 
ment to  which  he  is  a  party  is  obliged  to  answer  the 
same.  His  silence  cannot  be  construed  as  an  accept- 
ance if  nothing  else  is  shown^  The  doctrine  of  con- 
tract by  offer  and  acceptance  is  stated  in  Henry  v. 
Harker,  61  Or.  276  (118  Pac.  205,  122  Pac.  298),  and 
Lueddemann  v.  Rudolf,  79  Or.  249  (154  Pac.  116,  155 
Pac.  172). 

3.  Section  6028,  L.  0.  L.,  reads  thus : 

**The  rate  of  interest  in  this  state  shall  be  6  per 
centum  per  annum,  and  no  more,  on  all  moneys  after 
the  same  becomes  due;  on  judgments  and  decrees  for 
the  payment  of  money ;  on  money  received  to  the  use 
of  another  and  retained  beyond  a  reasonable  time  with- 
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out  the  owner's  consent,  expressed  or  implied,  or  on 
money  due  upon  the  settlement  of  matured  accounts 
from  the  day  the  balance  is  ascertained ;  on  money  due 
or  to  become  due  where  there  is  a  contract  to  pay  in- 
terest and  no  rate  specified  but  on  contracts,  interest 
up  to  the  rate  of  10  per  centum  per  annum  may  be 
charged  by  express  agreement  of  the  parties,  and  no 
more.  * ' 

This  enactment  furnishes  a  category  of  monetary 
transactions  into  which  interest  enters  as  an  element. 
The  mention  of  these  excludes  all  others.  Interest  is 
not  a  matter  of  course.  It  must  find  justification  in 
the  statute,  or  not  at  all.  The  demand  of  the  plaintiff 
is  not  within  the  scope  of  the  law ;  hence  interest  was 
not  allowable.  The  subject  has  been  exhaustively 
discussed  in  an  opinion  by  Mr.  Justice  Habbis,  filed 
April  4,  1916,  reaching  this  conclusion  in  the  case  of 
Sargent  v.  American  Bank  S  Trust  Co.,  ante,  p.  16 
(156  Pac.  431).  See,  also,  Richardson  v.  Investmewt 
Co.,  66  Or.  353  (133  Pac.  773). 

4.  The  motion  of  the  defendant  to  strike  out  all  the 
testimony  relating  to  the  refusal  of  the  architects  to 
approve  the  trim  furnished  constituted  an  objection  to 
that  evidence.  This  induced  the  plaintiff  to  apply  for 
leave  to  amend  his  complaint,  in  the  particulars  noted 
above,  at  the  close  of  all  the  evidence.  That  pleading 
up  to  that  stage  of  the  trial  was  to  the  effect  that  the 
plaintiff  had  fully  and  completely  performed  all  the 
terms  of  its  engagement.  It  then  proposed  to  make  a 
radical  change  of  front  and  say  in  substance:  **It  is 
true  that  I  did  not  meet  all  the  requirements  of  my 
stipulation,  but  it  was  not  my  fault.'*  The  rule  is 
succinctly  stated  thus  by  Mr.  Justice  Bamsey  in  Horn 
V.  Davis,  70  Or.  498,  504  (142  Pac.  544,  546) : 

**  Section  102,  L.  0.  L.,  provides  for  amendments  of 
pleadings  before  the  trial  begins,  and  also  during  the 
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trial.  Amendments  substantially  changing  the  cause 
of  action  or  the  defense  cannot  be  allowed  during  the 
trial :  Foste  v.  Standard  Ins.  Co.,  26  Or.  449  (38  Pac. 
617) ;  Talbot  v.  Garretson,  31  Or.  265  (49  Pac.  978)/' 

Hitherto  the  moving  party  had  warned  its  opponent 
to  be  prepared  to  meet  the  allegation  of  absolute  per- 
formance in  every  particular.  This  required  one  class 
of  proof.  Altering  its  tactics  as  indicated  was  to  chal- 
lenge its  adversary  to  a  new  field  of  investigation, 
namely,  to  determine  whether  or  not  the  architects 
acted  without  right  or  reason  in  refusing  to  approve 
the  trim.  While  this  could  have  been  allowed  before 
the  trial,  as  stated  by  Mr.  Justice  Ramsey,  it  was  error 
to  allow  the  change  after  all  the  evidence  was  in. 

5.  It  becomes  necessary  therefore  to  consider 
whether  the  traversed  allegation  of  that  pleading  to 
the  effect  that  the  plaintiff  had  duly  performed  the 
contract  on  its  part  is  satisfied  by  proving  the  delivery 
of  the  material,  but  failing  to  show  that  the  same  had 
received  the  indorsement  of  the  architects;  and,  fur- 
ther, whether  this  is  saved  by  the  averment  in  the 
reply  that  the  withholding  of  the  architects'  approba- 
tion was  arbitrary  and  without  reason.  It  is  said  by 
Mr.  Justice  Wolvebton,  in  Livesley  v.  Johnston,  45 
Or.  30  (76  Pac.  13,  946,  106  Am.  St.  Bep.  647,  65' 
L.  E.  A.  783) : 

**  There  is  another  class  of  cases  where  the  article 
sold  or  the  work  to  be  done  or  performed  is  to  be  sub- 
ject to  the  approval  of,  or  to  be  satisfactory  to,  some 
third  person,  and  in  many  instances  that  person  is  the 
agent  or  employee  of  one  or  the  other  of  the  parties 
to  the  contract.  In  cases  of  this  character,  the  ap- 
proval of  the  party  so  designated  becomes  a  condition 
precedent  to  a  recovery  for  the  price.  He  must,  how- 
ever, have  acted  in  good  faith  and  with  an  honest  pur- 
pose, and  cannot  arbitrarily  or  capriciously  exercise 
his  judgment.    If  he  violates  his  duty  in  this  regard. 
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a  recovery  may  be  had,  in  the  absence  of  his  approval, 
for  the  nonacceptance  of  the  articles  furnished.'* 

The  principle  being  established  that  the  approval  of 
the  umpire  is  a  condition  precedent,  it  is  necessary  as 
a  matter  of  pleading  that  the  party  show  a  compliance 
with  the  contract  or  a  valid  reason  for  a  shortcoming 
in  that  particular.  This  he  must  do  in  his  complaint, 
for  it  is  his  duty  to  state  the  whole  truth  respecting  his 
grievance  in  the  first  pleading. 

6.  The  instructions  of  the  court  regarding  the  stand- 
ard to  be  observed  by  the  architects  is  not  referable  to 
any  issue  properly  raised  by  the  pleadings,  in  which 
it  is  maintained  on  one  side  and  challenged  by  the 
other  that  the  moving  party  had  strictly  performed 
its  covenant.  Whether  it  would  be  correct  if  the  first 
pleading  had  stated  compliance  with  the  agreement 
except  obtaining  the  expression  of  satisfaction  from 
the  architects,  who  arbitrarily  withheld  the  same 
fraudulently  or  without  reason,  we  do  not  here  decide. 
We  only  hold  that  it  was  not  applicable  to  the  dispute 
as  it  was  framed  by  the  parties.  It  may  be  that  by 
proper  amendments  the  precise  question  involved  in 
that  transaction  can  be  presented,  but  it  is  not  regu- 
larly  before  us  at  this  time. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Beversed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 
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}Lrgned  March  28,  modified  April  11,  1910. 

HAWOBTH  V.  JACKSON. 

(156  Pae.  590.) 

Bqulty— Jnrlfldlction— Bemedy  at  Law. 

1.  Equity  will  jiot  grant  relief  against  certain  defendants  on  the 
mere  allegation  that  they  have  no  title  or  right  to  the  personalty  in- 
volved,  since  as  to  them  the  remedy  is  at  law,  either  in  replevin  or 
trover. 

Eaulty— Acconnting-— Pleading — ^Remedy  at  Law. 

2.  Complaint,  in  an  action  for  a  partnership  accounting,  alleging 
in  substance  that  two  of  the  defendants  are  wrongfully  in  possession 
of  the  personalty  involved  without  title  or  right  requires  a  dismissal 
as  to  such  defendants  on  the  ground  that  the  remedy  as  to  them  is  at 
law. 

Sales— Title  of  Holder  of  Purchase-money  Note. 

3.  The  holder  of  a  purchase-money  note  for  personal  property  has 
no  special  property  in  such  personalty,  in  absence  of  a  showing  that 
the  note  is  past  due. 

Pleading — Objections — ^Insnf&clency. 

4.  The  insufficiency  of  the  pleadings  to  state  a  cause  of  action 
may  be  raised  at  any  stage  of  the  litigation. 

Partnendliip—Acconntlng— Evidence-— Sufficiency. 

5.  Evidence  held  sufficient  to  show  that  an  accounting  of  the  affairs 
of  a  former  partnership  had  been  had  prior  to  the  suit  seeking  an 
accounting. 

Partnership— I>i88olntion--How  Affected— Sale  of  Interest. 

6.  The  sale  of  the  interest  of  one  partner  works  a  dissolution  of  the 
partnership,  regardless  of  whether  the  consent  of  other  partners  was 
obtained,  and  might  be  accomplished  at  any  time. 

Sales— Conditional  Sal»—Bedemption— Pleading. 

7.  A  complaint,  in  an  action  for  a  partnership  accounting,  held  not 
capable  of  construction  as  one  for  the  redemption  of  the  personal  prop- 
erty involved  from  a  conditional  sale  contract. 

[As  to  law  of  conditional  sales,  see  note  in  94  Am.  St.  B0p.  234.] 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Burnett. 

This  is  a  suit  by  J.  Brooks  Haworth  and  Ot.  C. 
Haworth  against  Frank  A.  Jackson,  Herman  S. 
Burpee  and  E.  B.  Manning. 
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In  substance,  the  plaintiffs  declare  that  they  and  the 
defendant  Manning  associated  themselves  together 
and  purchased  an  auto  truck  contracting  to  pay  $3,815 
for  the  same.  The  sum  of  $1,975  was  paid  in  cash. 
The  remainder  was  to  be  paid  in  four  equal  install- 
ments of  $460  each.  With  this  as  a  commencement, 
they  formed  a  partnership  according  to  a  certain  writ- 
ten agreement,  which  recites  that  the  title  to  the  prop- 
erty remained  in  the  original  owner,  the  Packard  Com- 
pany, until  the  full  purchase  price  should  be  paid. 
They  say  they  carried  out  all  the  stipulations  of  this 
contract,  but  that  the  defendant  Manning  misappro- 
priated moneys  to  himself  belonging  to  the  partnership, 
did  not  keep  full  or  true  accounts  of  the  moneys  re- 
ceived from  the  earnings  of  the  machine,  and  has  failed 
to  divide  the  profits  of  the  business ;  that,  although  he 
was  permitted  to  handle  the  moneys  of  the  concern  and 
pay  therefrom  its  liabilities,  he  allowed  the  last  install- 
ment of  $460  to  remain  unpaid,  and  the  plaintiffs  were 
compelled  to  assume  the  payment  of  the  note  therefor 
then  in  the  hands  of  the  defendant  Jackson.  They 
diarge  the  latter  with  knowledge  of  their  interest  in 
the  property,  and  that  he,  well  knowing  that  they  had 
both  a  legal  and  equitable  interest  therein,  **  without 
any  notice  to  the  plaintiffs  or  either  of  them,  attempted 
to  execute  an  alleged  and  pretended  transfer  of  the 
said  auto  truck  to  the  defendant  Herman  S.  Burpee, 
in  order  to  cheat  and  defraud  the  plaintiffs,  without 
any  right  either  in  law  or  equity  so  to  do,  and  without 
in  any  way  giving  the  plaintiffs  or  either  of  them  a 
right  to  pay  or  redeem  the  same,  and  without  taking 
any  action  either  in  law  or  equity  seeking  to  enforce 
the  ownership  of  the  said  truck  or  the  equitable  lien 
upon  said  truck.*'  They  further  aver  that  they  are 
ready,  willing,  and  able  to  pay  $315  principal  and  in- 
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terest  thereon,  which  they  say  is  the  balance  due  on 
the  last  installment  mentioned.  They  tender  that 
amount  into  court  for  the  benefit  of  Jackson  or  the 
owner  and  holder  of  the  purchase  price  note.  They 
pray  for  a  decree  dissolving  the  partnership  between 
themselves  and  Manning;  that  they  be  adjudged  to  be 
the  6wners  of  the  truck,  subject  to  any  claim  which 
Manning  or  his  assignees  may  have  in  the  same ;  that 
the  $315  tendered  be  declared  to  be  full  payment  of 
the  purchase  price  of  the  truck  which  is  to  be  thereby 
freed  from  any  lien  on  account  thereof;  and  that  the 
defendants,  and  each  of  them,  be  enjoined  from  claim- 
ing any  interest  in  the  same. 

Manning  challenges  the  complaint  in  important  par- 
ticulars, and  amplifies  the  statement  of  plaintiflFs  about 
the  source  of  title  to  the  effect  that  the  truck  was 
bought  from  one  Frank  C.  Riggs,  with  accessories,  for 
a  total  of  $3,990 ;  that  the  agreement  with  Kiggs  was 
that  the  title  should  remain  in  him  until  the  truck 
should  be  fully  paid  for,  and  that  in  case  of  default  in 
the  payment  of  any  of  the  notes,  Riggs  should  be  en- 
titled to  the  immediate  possession  of  the  truck  and  the 
interest  of  the  defendant  Manning  should  cease  and 
determine;  and  that  the  plaintiffs  paid  to  the  defendant 
$940 ;  and  no  more,  on  account  of  their  interest  in  the 
property.  He  states  also  that  prior  to  October  8, 1912, 
he  sold  all  his  interest  in  the  machine  to  one  Leonard 
Armstrong  with  the  knowledge  and  consent  of  the 
plaintiffs ;  that  thereupon  the  partnership  between  the 
defendant  Manning  and  the  plaintiffs  was  dissolved 
by  mutual  consent,  and  afterward  they  conducted  the 
operation  of  the  truck  in  partnership  with  Armstrong ; 
that  on  the  last-mentioned  date  he  and  the  plaintiffs 
had  a  complete  accounting  and  settlement  of  all  mat- 
ters  pertaining  to  the  partnership,  whereby   it   was 
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ascertained  and  agreed  upon  between  them  that  there 
were  no  moneys  on  hand  belonging  to  the  concern,  and 
that  it  was  indebted  in  the  sum  of  $777.58,  including 
the  amount  still  due  to  Eiggs  of  $460 ;  that  it  was  fur- 
ther thereby  settled  and  agreed  that  Manning  owed 
on  the  net  indebtedness  of  the  firm  $162.10  and  plain- 
tiffs $615.48;  that  each  should  pay  the  balance  thus 
ascertained;  that  he  afterward  did  pay  the  amount 
assessed  to  him  to  divers  of  the  creditors  of  the  part- 
nership; and  that  the  plaintiffs  have  paid  no  part  of 
the  amount  they  agreed  to  pay.  The  plaintiffs  denied 
all  the  new  matter  in  Manning's  answer. 

Jackson  recites  the  original  agreement  between  Man- 
ning and  Riggs,  the  transfer  of  the  contract  from  the 
latter  to  himself,  the  default  in  the  payment  of  the  last 
installment,  and  aver  that  he  thereupon  seized  the 
truck  and  canceled  the  obligation  with  Manning,  and 
later  still  for  a  valuable  consideration  sold,  transferred 
and  delivered  the  truck  to  the  defendant  Burpee. 
Burpee  traverses  the  complaint  entirely,  and  says  he 
purchased  the  machine  from  Jackson  without  any 
knowledge  that  the  plaintiffs,  or  either  of  them,  had 
or  pretended  to  have  any  right,  title,  ownership  or 
interest  in  the  same;  and  that  he  is  an  innocent  pur- 
chaser thereof.  All  the  new  matter  in  the  answer  of 
Jackson  and  Burpee  is  denied  in  reply.  When  the 
case  came  on  for  trial,  Jackson  and  Burpee  moved 
the  court  for  a  judgment  in  their  favor  and  against 
the  plaintiffs  on  the  pleadings. 

The  court  reserved  its  decision,  and  later,  when  by 
consent  of  the  parties  the  original  conditional  sale  note 
between  Manning  and  Riggs  was  introduced  in  evi- 
dence, sustained  the  motion  of  Jackson  and  Burpee 
and  dismissed  the  suit  as  to  them  with  costs.  Con- 
tinuing the  hearing,  the  court  f  oulTd  that  an  accounting 
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had  been  made  between  Manning  and  the  plaintiflfs  and 
a  settlement  had  as  alleged  by  Manning,  and  entered 
a  decree  in  his  favor  dismissing  the  suit.  From  all 
these  determinations!  the  plaintiffs  appeal. 

Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  B.  Gleason. 

For  respondent  Frank  A.  Jackson  there  was  a  brief 
and  an  oral  argument  by  Mr.  H.  8.  McCutchan. 

For  respondents  Herman  S.  Burpee  and  E.  E.  Man- 
ning there  was  a  brief  and  oral  argument  by  Mr.  Frank 
Schlegel. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1-4.  As  between  the  plaintiffs  and  Manning,  this  is 
a  suit  to  dissolve  the  partnership  and  for  an  account- 
ing concerning  the  affairs  thereof.  It  is  impossible 
to  discern  what  interest  or  liability  attaches  to  either 
Jackson  or  Burpee  in  relation  to  that  matter.  The 
allegations  of  the  complaint  utterly  divorce  them  from 
any  right  or  interest  in  the  property  involved.  Tak- 
ing that  pleading  most  favorably  for  the  plaintiffs  as 
against  Jackson,  it  appears  therefrom  that  he  was  in 
mere  possession  of  one  of  the  notes  given  by  Manning 
on  account  of  the  purchase  price  of  the  truck.  Whether 
it  was  overdue  or  not  is  not  stated.  We  could  not 
therefore  apply  the  doctrine  of  Reinstein  v.  Roberts, 
34  Or.  87  (55  Pac.  90,  75  Am.  St  Eep.  564),  to  the 
effect  that  a  chattel  mortgagee  after  condition  broken 
has  a  qualified  property  in  the  pledged  chattels. 
Hence  the  complaint  does  not  disclose  any  title  of 
Jackson  in  the  truck.    It  is  not  even   charged   that 
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Jackson  was  the  owner  of  the  note.  It  is  only  said 
that  it  was  in  his  hands.  It  is  not  stated  that  anyone 
deprived  the  plaintiffs  of  any  title  to  or  possession 
of  the  property.  For  all  that  appears,  they  may  yet 
be  in  the  custody  and  enjoyment  of  the  machine.  All 
they  charge  against  Jackson  is  that  **he  attempted 
to  execute  an  alleged  and  pretended  transfer  of  said 
auto  truck  to  the  defendant  Herman  S.  Burpee.'* 
They  did  not  impute  to  the  latter  any  act  whatever,  or 
attempt  to  profit  by  the  doings  of  his  alleged  grantor. 
But  supposing  Jackson,  **  without  any  right  either  in 
law  or  equity  to  do  so,'*  using  the  language  of  the 
plaintiffs,  had  actually  taken  the  truck  away  from 
them,  even  then  they  would  have  ample  remedy 
at  law  by  replevin  or  trover  as  against  him  or  anvone 
claiming  under  him,  provided,  of  course,  they  had  the 
right  to  the  custody  of  the  property.  Therefore  a  suit 
in  equity  will  not  lie  for  a  redress  of  that  grievance. 
The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit  against  Jackson  or  Burpee,  and 
therefore  there  was  no  error  in  dismissing  the  pro- 
ceeding as  to  them.  This  result  is  not  dependent  in 
any  way  upon  the  terms  of  the  original  agreement  be- 
tween Manning  and  Riggs.  It  rests  solely  upon  the 
insufficiency  of  the  primary  pleading,  which  can  be 
urged  at  any  stage  of  the  litigation. 

5.  Respecting  the  accounting,  the  testimony  shows 
that  Qt.  G.  Haworth  was  the  father  of  J.  Brooks 
Haworth.  The  articles  of  partnership  provided  that 
J.  Brooks  Haworth  should  be  employed  in  the  actual 
operation  of  the  truck,  while  Manning  should  have 
charge  of  the  funds  and  other  business  of  the  venture. 
There  is  no  evidence  whatever  to  sustain  the  allegation 
that  Manning  misappropriated  moneys  to  himself. 
From  the  testimony  of  Mr.  Moser,  a  certified  public 
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accountant,  whom  Manning  and  the  Haworths  engaged 
to  state  the  affairs  of  the  concern,  it  appears  that  the 
books  kept  by  Manning  were  not  so  correct  as  if  they 
had  been  written  by  an  expert  bookkeeper,  but  that 
there  is  no  indication  from  them  that  there  was  any 
dishonesty  on  his  part.  At  the  request  of  all  the  part- 
ners, Moser  stated  the  account  between  them,  u^ing 
the  books  and  other  data  which  they  furnished  to  make 
up  a  report  of  liie  affairs  of  the  concern.  This  resume 
was  signed  by  the  elder  Haworth  and  Manning. 
J.  Brooks  Haworth  testified  thus : 

**Q.  When  this  signed  statement  that  has  been  of- 
fered in  evidence  was  signed,  by  your  father  and  Mr. 
Manning,  where  was  that! 

**A.  At  Mr.  Moser 's  office. 

'*Q.  At  whose  request  was  that  had? 

'*A.  You  mean  the  accounting? 

**Q.  Yes. 

**A.  The  request  was  made  by  all  four  of  us,  to  get 
the  business  settled  up.  *  * 

**Q.  Your  father  told  Manning  he  wanted  an  ac- 
counting, before  this  was  made  up!  And  they  went 
down  there  to  see  what  kind  of  a  statement  could  be 
made  up ! 

**A.  That  is  the  statement  that  was  made  up. 

'  *  Q.  Were  you  present ! 

'^A.  Yes. 

**Q.  Did  you  make  any  objections  to  that  to  Mr. 
Manning! 

**A.  That  copy  right  there  [indicating]! 

'*Q.  Yes. 

**A.  I  made  no  objections  to  it,  no. 

**Q.  Did  you  hear  your  father  make  any  objections 
to  Mr.  Manning  about  it,  not  what  he  said  to  you ! 

**A.  No  objections  to  the  accounting;  the  accounts 
were  all  correct,  I  guess. ' ' 

Moser  testifies  that  all  parties  were  present  wheii 
the  rough  draft  of  the  statement  was  prepared  by  him. 
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and  that  they  afterward  came  back  to  inspect  the  type- 
written copy  which  was  signed  as  already  mentioned. 
No  testimony  was  offered  by  any  of  the  defendants. 
That  produced  by  the  plaintiffs  shows  clearly  that  an 
accounting  was  made. 

6.  The  sale  of  Manning's  interest  to  Armstrong 
worked  out  a  dissolution  of  the  partnership,  and  it  was 
not  necessary  that  the  consent  of  the  plaintiffs  be  ob- 
tained; **for  what  a  man  hath  that  also  can  he  sell.'' 

^*In  most  jurisdictions,  in  this  country,  although  not 
in  England,  a  partner  may  work  a  dissolution  of  the 
firm  by  withdrawing  or  selling  his  share  in  the  part- 
nership or  by  selling  the  entire  firm's  property  with- 
out  the  consent  of  his  copartners " :  30  Cyc.  653. 

This  rests  upon  the  doctrine  that,  while  a  partner 
may  thus  withdraw  from  the  firm,  he  cannot  force  upon 
his  former  associates  a  new  one  without  their  consent. 
All  that  remains  is  the  obligation  to  account  to  the 
original  partners  concerning  the  transactions  of  the 
late  firm. 

7.  It  is  impossible  to  construe  the  complaint  as  one 
to  redeem  the  property,  and  there  is  no  evidence  before 
us  by  which  we  could  frame  such  a  decree,  even  though 
the  pleadings  would  sustain  it.  There  is  enough,  how- 
ever, in  the  record  to  justify  us  in  aflSrming  the  decree 
of  the  Circuit  Court  with  this  modification,  that  it  be 
without  prejudice  to  the  right  of  the  plaintiffs  or  of 
Manning  or  anyone  claiming  under  either  of  them 
to  bring  suit  to  redeem  the  truck,  as  indicated  in  Mc- 
Dmiel  v.  Chiaramonte,  61  Or.  403  (122  Pac.  33). 

It  is  so  ordered.  Modified. 

Mb.  Justice  McBbidb,  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 
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Argaed  March  22,  alBrmed  April  11,  1916. 

NOBDIN  V.  LOVEGBEN  LUMBEB  CO.* 

(156  Pac.  587.) 

Tdal— IJDStrDctioni— Eridence. 

1.  Evidence  held  insufficient  to  warrant  a  requested  instruction  on 
the  contributory  negligence  of  a  logger  injured  by  the  rebound  of  a  log 
negligently  hauled  against  a  tree,  which  struck  him;  there  being  no 
evidence  that  he  knew  of  the  danger  or  had  been  warned. 

Trial — ^Instmctlons — ^Bridence. 

2.  Evidence  held  insufficient  to  warrant  a  requested  instruction  on 
a  logger's  assumption  of  the  risk  from  moving  logs,  in  the  absence 
of  warning  or  knowledge  of  the  specific  danger  by  which  he  was  in- 
jured. 

Master  and  Servant— Injuries  to  Servant— Defenses— Assumption  of 
Bisk. 

8.  The  danger  of  hauling  logs  without  swamping,  which  caused 
them  to  strike  trees,  forcing  them  to  the  ground  is  not  so  open  and 
obvious,  in  the  absence  of  knowledge  on  the  part  of  the  servant,  that 
it  may  be  said  to  have  been  assumed. 

Master  and  Servant— Injnrles  to  Servant— Negligence— Questions  for 
Jury. 

4.  It  is  a  question  for  the  jury  in  a  logger's  action  for  injuries 
whether  the  master's  failure  to  remove  a  tree  which  a  log  struck,  re- 
bounding and  injuring  him,  was  negligence,  or  whether  failure  to  re- 
move other  obstacles  which  were  the  immediate  cause  of  the  injury 
was  negligence. 

Master  and  Servant — ^Injuries  to  Servant— Duty  to  Warn — Questions 
for  Jury. 

5.  Under  the  evidence,  held  that  it  was  a  question  for  the  jury 
whether  there  was  negligent  failure  to  warn  an  injured  logger  of  the 
danger  causing  his  injury. 

Master  and  Servant— Injuries  to  Servant — ^Actions— Evidence. 

6.  Evidence  that  the  master  operated  dangerous  logging  machinery, 
that  he  failed  to  provide  the  usual  helpers,  that  his  foreman  ordered 
fast  hauling  after  observing  dangerous  conditions,  and  that  the  fore- 
man failed  to  warn  the  injured  logger  of  the  danger,  though  con- 
tradicted, is  sufficient  to  carry  the  case  to  the  jury. 

Master  and  Servant— Injuries  to  Servant— Actions— Instructions. 

7.  In  an  action  under  the  Employers'  Liability  Act  (Laws  1911, 
p.  16, 1 1),  requiring  employers  at  hazardous  occupations  to  use  every 

*Ab  to  master's  duty  to  instruct  servant  as  to  danger  to  which  he  is 
exposed,  see  note  in  41  L.  B.  A.  143. 

As  to  ezcessiveness  of  verdicts  in  actions  for  personal  injuries  other 
than  death,  see  note  in  L.  B.  A.  1016F,  30.  Bepobtks. 
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device,  care  and  precaution  practicable,  it  is  not  error  as  to  the  em- 
ployer to  instruct  the  jury  that  the  employer  was  under  the  nondelega- 
ble duty  to  furnish  the  employee  a  reasonably  safe  place  to  work;  that 
being  more  favorable  to  the  employer  than  the  law  required. 

Master  and  Senrant — InjnxlM  to  Senrant — ''Seasonably  Safe  Place  to 
Work.- 

8.  A  reasonably  safe  place  to  work  requires  the  use  of  such  pre- 
cautions as  accord  with  the  general  and  ordinary  course  adopted  by 
those  in  the  same  business. 

Master  and  Senrant— Injuries  to  Senrant — ^Uability — Oare  of  Senrant. 

9.  In  a  logger's  action  for  injuries,  an  instruction  requiring  finding 
in  his  favor  if  he  acted  with  ordinary  care  and  the  injury  was  one  which 
the  defendant  could  have  reasonably  foreseen  and  prevented  by  the 
exercise  of  such  care,  held  unobjectionable  under  the  circumstances 
and  the  statutory  duties  imposed. 

Appeal  and  Error — ^Harmless  Error — ^Instructions— Expectancy  of  Life. 

10.  While  the  courts  should  take  judicial  notice  of  mortality  tables, 
an  employer  cannot  object  to  an  instruction  limiting  the  expectancy  of 
his  employee's  life  to  38  years  when  such  tables  show  the  expectancy 
in  excess  of  that  period. 

Trial— Instructions— Bepetition. 

11.  Error  cannot  be  predicated  on  failure  to  give  requested  instruc- 
tions already  covered  substantially  in  the  general  charge. 

Trial — Cautionary  Instructions — ^Discretion  of  Court. 

12.  The  giving  of  cautionary  instructions  against  the  jurors'  allow- 
ing their  sympathies  to  influence  their  verdict  is  within  the  discretion 
of  the  court. 

Damages— Ezcesstve  Damages. 

13.  Where  the  injury  complained  of  transformed  the  defendant  from 
a  strong,  healthy,  self-supporting  man  into  a  speechless  paralytic  and 
helpless  wreck,  and  he  had  been  capable  of  earning  $3  a  day  with  a 
life  expectancy  of  38  years  and  had  been  forced  to  expend  $1,200  for 
hospitiJ  and  surgical  bills,  a  verdict  of  $5,000  was  not  excessive. 

[As  to  what  is  an  excessive  verdict  in  action  for  personal  in- 
juries, see  oote  in  Ann  Cas.  1913A,  1361.] 

From  Washington :  James  U.  Campbell,  Jndge. 

Department  2.    Statement  by  Mb.  Justice  McBbide. 

This  is  an  action  by  B.  M.  Nordin  against  the  Love- 
gren  Lumber  Company,  a  corporation,  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff  while 
employed  in  the  logging  operations  of  the  defendant. 
The  complaint  alleges  that  at  the  time  of  the  injury 
defendant  was  engaged  in  hauling  out  logs  from  the 
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woods  by  means  of  a  donkey-engine  operating  steel 
cables  which  were  attached  to  the  logs  sought  to  be  re- 
moved ;  that  the  engine  was  located  about  140  feet  from 
the  logs  which  were  being  removed,  and  connected 
therewith  by  a  steel  cable  running  through  a  head  block 
about  100  feet  away  from  the  logs;  that  the  men  en- 
gaged in  the  work  were  the  plaintiff,  a  sniper,  a  rigging 
slinger,  a  choker  setter,  a  knotter  and  the  engine  crew, 
all  under  the  charge  and  direction  of  Olaf  Hedin,  fore- 
man and  hook-tender ;  that  one  regular  man,  a  sniper 
and  knotter,  was  absent  the  day  of  the  accident.  The 
complaint  fully  sets  forth  all  the  facts  necessary  to 
authorize  a  recovery  under  the  Employers'  Liability 
Act 

The  answer  denies  all  the  material  allegations  of  the 
complaint,  except  the  fact  of  the  injury,  and  pleads 
contributory  negligence,  assumption  of  risk,  and  neg- 
ligence of  a  fellow-servant  as  affirmative  defenses. 

The  reply  puts  in  issue  the  affirmative  defenses  set 
forth  in  the  answer.  There  was  a  jury  trial,  and  a 
verdict  and  judgment  for  plaintiff  in  the  sum  of  $5,000, 
from  which  the  defendant  appeals.  Affibiod. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Senn,  Elivall  <&  Recken,  with  an  oral  argument 
by  Mr.  Frank  8.  Senn. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Conrad  P.  Olson,  Mr.  Edmund  B.  Tongue  and 
Mr.  David  E.  Lofgren,  with  oral  arguments  by  Mr. 
Olson  and  Mr.  Tongue. 

Mr.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1-3.  It  appears  that  it  was  plaintiff's  duty  to  snipe 
the  logs  upon  the  under  side;  ** sniping *'  being  nosing 
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oflf  or  beveling  the  end  of  a  log  so  that  there  would 
be  less  friction  and  resistance  as  it  was  being  hauled. 
There  were  two  snipers ;  the  duty  of  one  being  to  snipe 
the  upper  half  of  the  log  as  it  lay  upon  the  ground 
where  it  had  fallen,  and  of  the  other,  the  plaintiff  in 
this  instance,  to  wait  until  the  log  was  drawn  out  a 
short  distance  and  turned  over  by  means  of  the  cable, 
and  thereafter  to  snipe  the  side  which  had  been  next 
to  the  ground  as  the  log  lay  originally.  Two  cuts  or 
sawlogs  had  been  made  from  one  tree.  The  larger 
of  these,  the  butt  cut,  had  been  already  sniped  as  it  had 
fallen,  and  while  it  was  being  taken  out  plaintiff  was 
engaged  in  sniping  another  log  about  85  feet  distant, 
and  not  in  view  of  the  log  that  was  being  taken  out. 
There  was  no  swamper  employed  by  the  defendant ;  a 
swamper  being  a  man  whose  duty  it  is  to  cut  away 
brush  and  logs  which  have  a  tendency  to  obstruct  the 
progress  of  a  log  which  is  being  hauled  out,  thereby 
rendering  the  operation  of  hauling  easier  as  well  as 
safer.  On  the  contrary,  the  logs  were  dragged  out 
without  regard  to  obstructions  from  logs  or  small  trees 
in  the  vicinity.  When  the  first  log  was  hauled  out, 
the  front  end  of  it  near  where  the  cable  was  attached 
necessarily  struck  against  a  small  fir  tree,  and  ag-  a 
result  of  this  impact  the  rear  end  slued  around  with 
such  force  that  it  was  thrown  against  a  clump  of  vine 
maple  trees  from  20  to  30  feet  in  height,  bending  them 
suddenly  to  the  ground.  The  trees,  being  of  a  tough, 
springy  nature,  sprang  back  to  their  original  position 
as  soon  as  the  log  was  removed,  and  there  appears  to 
have  been  nothing  left  to  indicate  to  a  person  who  had 
not  witnessed  the  circumstance  that  there  was  any 
danger  likely  to  result  from  standing  in  their  vicinity. 
With  the  exception  of  plaintiff,  every  member  of  the 
crew,  induding  Hedin,  in  fact  saw  the  collision  of  the 
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first  log  with  the  small  fir  tree  and  its  rebound  against 
the  vine  maple,  and  were  thereby  warned  of  the  nn- 
safety  of  standing  near  the  maples  when  a  log  was 
being  hauled  out.  When  plaintiff  had  finished  his 
work  on  the  log  he  had  been  sniping,  and  after  the  first 
log  above  mentioned  had  been  hauled  out,  he  came  up 
to  the  vicinity  of  the  second  log  in  order  to  be  ready 
to  snipe  it  upon  the  under  side  as  soon  as  it  should 
be  drawn  from  its  bed  and  turned  over  for  that  pur- 
pose, and,  in  ignorance  of  the  fact  that  the  first  log 
had  collided  with  the  fir  tree  and  rebounded  against 
the  maples  in  such  a  way  as  to  make  them  a  menace  to 
anyone  standing  near  them,  he  stood  in  such  a  position 
that  they  were  between  him  and  the  log  that  was  to  be 
hauled  out.  Nobody  warned  him,  and  it  is  not  shown 
that  anybody  noticed  him  before  the  accident.  There 
is  evidence  tending  to  show  that  the  acting  foreman 
was  walking  up  the  track  made  by  the  previous  log, 
and  was  in  such  a  position  that  he  could  have  seen  him, 
but  he  states  that  he  did  not,  and  did  ^ot  know  that 
plaintiff  was  in  the  vicinity.  The  second  log  was  made 
fast  to  the  cable  and  the  engine  started  at  full  speed. 
When  the  log  came  in  contact  with  the  small  fir  tree 
which  had  caused  the  farther  end  of  the  first  log  to 
slue  around  and  strike  the  vine  maples,  the  result  was 
the  same  as  before,  and  one  of  the  trees  was  bent  or 
whipped  down  with  such  force  that  it  struck  plaintiff 
upon  the  head,  inflicting  injuries  from  the  effect  of 
which  he  was  rendered  incapable  of  speech,  is  para- 
lyzed on  one  side,  and  will  be  practically  helpless  for 
life.  In  all  this  testimony  we  find  nothing  to  justify 
any  instruction  as  to  contributory  negligence  or  as- 
sumption of  risk.  The  nature  of  plaintiff's  duties  re- 
quired him  to  be  where  he  was  or  in  that  inmiediate 
vicinity  ready  to  snipe  the  log  without  delay  the  min- 
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tite  it  was  drawn  out  and  turned  over.  He  was  igno- 
rant of  the  fact  that  the  impact  of  the  first  log  with  the 
fir  tree  had  caused  it  to  strike  against  the  maples, 
while  the  foreman  knew  that  fact  and  knew  that  plain- 
tiff was  employed  at  that  time  at  another  place.  The 
risk  was  not  so  open  and  obvious  that  he  can  be  said 
to  have  assumed  it.  It  was  a  risk  which,  while  known 
to  the  foreman  in  immediate  charge  of  the  work,  was 
unknown  to  plaintiff,  and  a  risk  which  the  employment 
of  a  swamper,  or  in  the  absence  of  a  regular  swamper 
one  of  the  other  hands  under  the  direction  of  the  fore- 
man, could  have  obviated.  It  requires  no  argument 
to  demonstrate  the  fact  that  the  work  of  getting  out 
sawlogs  by  means  of  an  engine  and  cables  is  a  work 
involving  risk  and  danger  of  injury  to  the  employees, 
and  the  manner  in  which  the  work  was  conducted  in 
defendant's  logging  camp  without  any  previous 
swamping  or  removal  of  obstructions  rendered  it 
doubly  dangerous. 

4.  It  was  for  the  jury  to  say  whether  the  failure  of 
the  defendant  to  remove  the  fir  tree  which  was  the 
original  obstruction  which  caused  the  log  to  swing 
around,  or  the  failure  to  remove  the  maples  which  were 
the  immediate  agents  producing  the  injury,  were 
either  or  both  the  neglect  of  such  precautions  as  would 
have  been  proper  under  the  circumstances. 

5.  The  question  as  to  whether  there  was  a  negligent 
failure  to  warn  plaintiff  was  also  a  proper  matter  for 
their  consideration,  and  there  was  no  ground  for  a 
nonsuit.  The  case  is  similar  in  many  respects  to  Blair 
V.  Western  Cedar  Co.,  75  Or.  276  (146  Pac.  480),  and, 
as  the  opinion  in  that  case  answers  many  of  the  con- 
tentions urged  here,  they  need  not  be  further  consid- 
ered. In  addition  to  that  case  the  following  cases  may 
be  dted  as  indicating  that  injuries   occurring  under 

•0  Or.— 10 
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circumstances  similar  to  the  case  at  bar  properly  come 
within  the  purview  of  the  Employers'  Liability  Act: 
Wolsiffer  v.  Bechill,  76  Or.  516,  146  Pac.  516 ;  Bridal 
Veil  Lumber  Co.  v.  Pacific  Coast  Casualty  Co.,  75  Or. 
57  (145  Pac.  671) ;  Lang  v.  Camden  Iron  Works,  77  Or. 
137  (146  Pac.  968) ;  Yovovich  v.  Falls  City  Lbr.  Co.,  76 
Or.  585  (149  Pac.  941) ;  Wheeler  v.  Nehaiem  Timber 
Co.,  79  Or.  506  (155  Pac  1188).  To  sum  up  the  evi- 
dence  upon  this  branch  of  the  case  it  may  be  said  that 
there  was  no  evidence  of  contributory  negligence  on 
the  part  of  the  plaintiff  and  no  evidence  of  any  assump- 
tion of  risk. 

6.  On  the  other  hand,  there  was  evidence:  (1)  That 
defendant  was  engaged  in  the  operation  of  dangerous 
machinery,  namely,  an  engine  for  hauling  logs  with 
cables  and  chains  attached  and  operated  by  steam; 
(2)  that  defendant  was  negligent  in  not  providing  a 
swamper  to  perform  this  duty  or  in  not  calling  work- 
men from  other  duties  to  perform  the  work  of  a 
swamper;  (4)  that  the  person  inamediately  in  charge 
of  the  work  and  who  had  the  supervision  of  it  was 
negligent  in  the  operation  of  the  machinery,  in  that 
he  gave  the  signal  for  fast  speed  in  drawing  out  the 
log  after  observing  the  effects  of  such  speed  upon  the 
preceding  log;  (5)  that  the  person  supervising  the 
work  was  negligent  in  not  warning  plaintiff  of  the  dan- 
ger of  standing  in  the  vicinity  of  the  log  while  it  was 
being  drawn  out  after  such  foreman  had  observed  the 
tendency  of  a  log  drawn  along  this  route  to  swing 
around  violently,  as  demonstrated  in  the  case  of  the 
log  which  had  just  preceded  it.  We  do  not  say  that 
the  evidence  for  plaintiff  is  conclusive  or  overwhelming 
upon  all,  or,  indeed,  any,  of  these  propositions,  but 
there  was  some  competent  testimony  upon  each  of 
them,  and  its  weight  and  sufficiency  were  exclusively 
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for  the  jury.  Several  objections  are  urged  as  to  the 
rulings  of  the  court  upon  the  admission  of  testimony, 
but  we  find  the  case  remarkably  free  from  error  in 
these  respects  and  deem  a  discussion  of  each  assign- 
ment unnecessary. 

7,  8.  We  will  now  consider  the  exceptions  to  certain 
instructions  given  by  the  court.  The  first  of  these  is 
as  follows : 

**I  charge  you  that  as  a  matter  of  law  the  defendant 
is  under  a  duty,  which  it  cannot  delegate  to  others,  to 
furnish  this  plaintiff  with  a  reasonably  safe  place  to 
work,  and  that  the  failure  on  the  part  of  the  defendant 
to  furnish  a  reasonably  safe  place  to  work  is  negli- 
gence, and  renders  the  defendant  liable  in  damages  for 
the  injury  of  this  plaintiff  caused  by  reason  of  such 
negligence.'* 

This  is  an  action  based  purely  upon  the  Employers* 
liability  Act,  which  provides,  among  other  require- 
ments : 

'*A11  owners,  contractors,  or  subcontractors  and 
other  persons  having  charge  of,  or  responsible  for,  any 
work  involving  a  risk  or  danger  to  the  employees  or 
the  public,  shall  use  every  device,  care,  and  precaution 
which  it  is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure,  machine, 
or  other  apparatus,  or  device,  and  without  regard  to 
the  additional  cost  of  suitable  material  or  safety  appli- 
ance and  devices '  * :  Laws  1911,  p.  16,  §  1. 

In  view  of  this  provision  the  instruction  was  quite 
as  favorable  to  defendant  as  the  law  warranted.  In- 
stead of  holding  the  employer  to  the  exercise  of  '  *  every 
device,  care,  and  precaution,*'  the  instruction  required 
it  only  to  have  furnished  the  defendant  with  a  **  rea- 
sonably safe**  place  in  which  to  work,  which  means 
the  use  of  such  precautions  as  accords  with  the  general 
and  ordinary  courser  adopted  by  those  in  the  same 
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business:  Words  and  Phrases,  p.  5985,  citing  Reed 
V.  Missouri,  K.  &  T.  R.  Co.,  94  Mo.  App.  371  (68  S.  W. 
364) ;  Cunningham  v.  Journal  Co.,  95  Mo.  App.  47  (68 
S.  W.  592) ;  Geno  v.  Fall  Mountain  Paper  Co.,  68  Vt. 
568  (35  Atl.  475). 

9.  The  next  instruction  objected  to  is  as  follows : 

**If  you  find  in  this  case  that  the  plaintiff,  B.  M. 
Nordin,  acted  with  ordinary  care,  and  that  the  acci-f 
dent  was  one  which  the  defendant  could  have  reason- 
ably foreseen  and  prevented  by  the  exercise  of  ordi- 
nary care,  then  your  verdict  must  be  for  the  plaintiff.  *' 

Considering  the  circumstances  of  this  case  and  the 
statutory  duties  imposed  upon  employers,  this  instruc- 
tion seems  unobjectionable. 

Objection  is  made  to  two  other  instructions  which 
eliminated  the  common-law  defenses  of  assumption  of 
risk  and  the  negligence  of  fellow-servants,  but  for  rea- 
sons already  given  we  think  that  no  error  was  com- 
mitted in  that  respect. 

10.  Another  objection  is  made  to  an  instruction  by 
the  court  as  to  plaintiff's  expectancy  of  life,  which 
the  court  placed  at  38  years.  This  was  in  accordance 
with  the  evidence,  which  showed  that  plaintiff  was  at 
the  time  of  the  accident  of  the  age  of  26  years  and  in 
robust  health  in  every  respect.  The  better  rule  seems 
to  be  that  the  courts  will  take  judicial  notice  of  the 
mortality  tables,  which  in  this  instance  indicate  that 
plaintiff's  expectancy  of  life  at  the  time  of  the  acci- 
dent was  38.11  years:  Bouvier's  Diet.,  tit.  ^*Life 
Tables'';  16  Cyc.  871;  8  Ency.  Ev.  639. 

11.  The  defendant  presented  a  long  series  of  re- 
quests for  instructions  embodying  the  common-law 
rules  in  regard  to  assumed  risk,  contributory  neg- 
ligence, and  negligence  of  a  fellow-servant,  all  of  which 
the  court  refused  to  give,  assigning  as  a  reason  that 
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he  had  not  time  to  consider  them.  Most  of  them  were 
inapplicable  to  this  case,  for  reasons  already  given, 
and  those  which  were  applicable  were  sufficiently 
covered  by  the  general  charge.  Owing  to  the  length 
and  number  of  these  requests,  it  is  impracticable  to 
take  them  up  and  discuss  them  seriatim  in  this  opinion. 

12.  The  last  objection  is  to  the  refusal  of  the  court 
to  caution  the  jury  against  allowing  their  sympathies 
to  have  any  influence  upon  their  verdict.  It  has  been 
frequently  held  that  the  giving  or  refusing  of  caution- 
ary instructions  of  this  character  is  within  the  discre- 
tion of  the  court :  Scheurmann  v.  Mathison,  67  Or.  419 
(136  Pac.  330). 

13.  In  the  instant  case  it  appears  that  as  a  result  of 
the  injury  the  defendant  has  been  transformed  from  a 
strong,  Salthy,  self-supporting  man  into  a  speechless 
paralytic  and  helpless  wreck.  Taking  into  considera- 
tion his  earning  power,  which  was  shown  to  be  $3  a 
day,  his  expectancy  of  life,  which  was  38  years,  his 
expenses  for  surgical  and  hospital  aid,  which 
amounted  to  more  than  $1,200,  the  verdict  of  $5,000 
seems  to  us  to  have  been  very  small ;  indeed,  too  small 
to  indicate  that  sympathy  influenced  the  deliberations 
of  the  jury.  It  is  evident  that  when  his  attorney's 
fees  are  taken  from  this  he  will  have  a  very  small 
capital  upon  which  to  subsist — far  less  than  the  in- 
come he  would  have  been  entitled  to  recover  under  our 
beneficent  Workman's  Compensation  Act.  If  his  in- 
jury and  the  smallness  of  the  compensation  awarded 
do  not  '* adorn  a  tale,''  they  at  least  *' point  a  moral" 
which  is  obvious. 

The  judgment  is  affirmed.  Affibmed. 

Mb.  Chibp  Justice  Moore,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 
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Motion  to  dismiss  appeal  overruled  June  8,  1915. 
On  the  merits  argued  April  3,  reversed  April  18,  1916. 

SMYTHE  v.  SMYTHE. 
[Appeal  by  State.] 

(149  Pac.  516;  156  Pac.  785.) 

Appeal  and  Error — ^Dismissal — ^Necessity  of  Undertaking. 

1.  It  was  not  ground  for  the  dismissal  of  an  appeal  by  the  district 
attorney  in  a  suit  for  divorce  that  he  filed  no  undertaking;  Section  578, 
L.  O.  L.,  expressly  excusing  the  state  from  filing  an  undertaking. 

Appeal  and  Error — Appeal  by  District  Attorney — Motion  to  Diamlss. 

2.  On  appeal  by  the  district  attorney  in  a  divorce  suit,  the  record 
did  not  show  that  he  had  been  served  with  summons  prior  to  the  trial 
of  the  suit,  or  that  he  had  appeared  in  the  suit  as  required  by  Section 
1020,  L.  O.  L.,  as  amended  in  1911  (Laws  1911,  p.  126),  and  plaintifif 
moved  to  dismiss  the  appeal  on  the  ground  that  the  appellant  bad  no 
authority  to  prosecute  it.  Held  that,  in  view  of  the  fact  that  the  dis- 
trict attorney  had  not  been  served  as  required,  and  that  the  question 
was  not  here  presented,  a  motion  to  dismiss  would  be  overruled  with 
leave  to  renew  it  on  argument  of  the  case. 

DlTorce— Proceedings — Appeannce  by  State. 

8.  Where  in  a  divorce  action  the  district  attorney  neither  demurred 
nor  answered,  he  did  not  make  the  state  a  party  to  the  action  under 
Section  542,  L.  O.  L.,  providing  that  to  plead  or  demur  shall  constitute 
an  appearance. 

Divorce — ^Appearance — ^Answer— Effect  of  Filing. 

4.  Section  1020,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  126, 
declares  that  in  any  suit  for  dissolution  of  the  marriage  contract,  the 
state  is  to  be  deemed  a  party  defendant,  and  the  plaintiff  shall  cause 
the  summons  to  be  served  on  the  district  attorney  or  his  deputy,  and 
it  shall  be  the  duty  of  such  district  attorney,  so  far  as  may  be  neces- 
sary to  prevent  fraud  or  collusion  in  such  suit,  to  control  the  proceed- 
ings on  the  part  of  the  defense,  and  in  case  the  defendant  does  not  de- 
fend in  good  faith,  to  make  a  defense  on  behalf  of  the  state,  and  that 
the  court  shall  not  hear  or  determine  any  suit  for  divorce  until  service 
has  been  had  or  unless  the  district  attorney  or  his  duly  appointed  dep- 
uty waive  the  provisions  of  the  section  by  appearing  in  person  at  the 
trial  of  the  cause,  or  by  written  acknowledgment  of  service.  No  pro- 
cess in  a  divorce  proceeding  was  served  on  the  district  attorney  or  his 
deputy,  but  the  attorney  appeared  at  the  hearing  before  the  referee. 
Held  that,  as  the  district  attorney  did  not  answer,  demur  or  give  notice 
of  waiver  of  appearance,  he  was  not  a  party  to  the  action;  his  appear- 
ance before  the  referee  not  being  an  appearance  before  the  court  hear- 
ing the  divorce  suit. 

Dlrorce-^Jndgment— Bight  to  Appeal. 

5.  Where  the  state  was  not  made  a  party  to  and  did  not  appear  in 
an  action  for  divorce,  as  required  by  Section  1020,  L.  0.  L.,  as  amended 
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by  Laws  of  1911^  page  126,  the  state  may  appeal  from  the  judgment  of 
divorce,  which  is  void  as  to  it,  for,  the  decree  cannot,  as  to  it,  be  classed 
as  one  for  want  of  an  answer  described  in  Section  549,  declaring  that 
any  party  to  a  decree  or  judgment  other  than  a  judgment  or  decree 
given  by  confession  or  for  want  of  an  answer  may  appeal. 

Pleading—- Complaint — OondusionB. 

6.  A  complaint,  averring  that  the  conduct  of  the  defendant  husband 
had  amounted  to  continuous  and  willful  desertion  within  the  meaning 
of  the  statutes  of  the  State  of  Oregon  governing  divorce  proceedings, 
and  which  further  averred  that  the  spouses  had  lived  separately  for  a 
space  of  a  year,  does  not  show  a  desertion  for  a  period  of  one  year, 
which,  by  Section  507,  L.  O.  L.,  is  made  ground  for  a  divorce;  the  aver- 
ments relating  to  the  desertion  being  conclusions  of  law. 

DiTorce — ^Actions — ^Dnty  of  District  Attorney. 

7.  As  the  state  is,  by  Section  1020,  L.  O.  L.,  as  amended  by  Laws  of 
1911,  page  126,  made  a  party  to  an  action  for  divorce,  the  district-at- 
torney should,  where  the  defendant  makes  no  defense,  urge  any  defense, 
'as  the  failure  of  the  complaint  to  state  a  cause  of  action,  that  can  be 
made. 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  May  Macombe  Smythe  against 
Ignatius  Martin  Smythe  for  divorce.  From  a  decree 
for  the  plaintiff,  the  district  attorney,  in  the  name  of 
the  state,  appeals.  The  plaintiff  and  respondent  now 
move  to  dismiss  the  appeal.  Motion  overruled  with 
leave  to  renew  at  hearing  on  the  merits. 

Motion  Ovebrulbd. 

Mr.  Ivan  O.  Martin  and  Mr.  Carey  F.  Martin,  for 
the  motion. 

Mr.  Ernest  R.  Ringo,  District  Attorney,  contra. 

In  Banc.  Mr.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

1,  2.  This  is  a  motion  to  dismiss  an  appeal  in  a  suit 
for  a  divorce,  which  was  commenced  by  the  filing  of  the 
complaint.  The  defendant,  Ignatius  Martin  Smythe, 
was  a  nonresident  of  the  state,  and  summons  was 
issued  to  him  and  returned  by  the  sheriff  of  Union 
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County,  North  Dakota,  showing  personal  service  in 
said  county;  the  return  being  indorsed  thereon.  The 
case  was  tried  before  the  county  clerk  of  Marion 
County,  Oregon,  as  referee,  and  findings  were  made 
in  favor  of  the  plaintiff,  and  a  decree  of  divorce 
granted.  Whereupon  the  district  attorney  of  this 
county  filed  a  notice  of  appeal  from  said  decree.  The 
plaintiff  served  a  motion  to  dismiss  said  appeal,  in 
which  six  grounds  therefor  are  assigned;  some  being 
duplicates.  First,  he  contends  that  the  notice  does  not 
describe  the  court  to  which  the  appeal  is  attempted  to 
be  taken.  This  point  is  disposed  of  in  Smith  v. 
D wight,  decided  by  this  court  against  plaintiff's  con- 
tention, May  18,  1915,  ante,  p.  1  (148  Pac.  477).  It 
is  further  alleged  that  the  appellant  has  filed  no  under- 
taking on  appeal,  but  this  is  disposed  of  by  reference 
to  Section  578,  L.  0.  L.,  which  excuses  the  state  from 
filing  an  undertaking.  The  further  objection  is  made 
that  appellant  has  no  authority  in  law  or  legal  right 
to  prosecute  this  appeal.  The  assignments  of  error 
in  the  abstract  are:  (1)  That  the  evidence  fails  to 
support  the  findings  of  fact  and  conclusions  of  law; 

(2)  that  it  fails  to  support  the  decree  of  the  court;  and 

(3)  that  the  complaint  fails  to  state  a  cause  of  action. 
It  appears  from  the  record  before  us  that  no  objec- 
tions or  exceptions  were  taken  at  the  trial  to  any  fact 
at  issue  therein.  No  question  was  raised  as  to  the 
sufficiency  of  the  evidence,  nor  as  to  that  of  the  com- 
plaint. Section  1020,  L.  0.  L.,  as  amended  in  1911 
(Laws  1911,  p.  126),  provides: 

**In  any  suit  for  the  dissolution  of  the  marriage  con- 
tract, or  to  have  the  same  declared  void,  the  state  is 
to  be  deemed  a  party  defendant,  and  the  party  plaintiff 
in  such  suit  shall  cause  the  summons  to  be  served  upon 
the  district  attorney  of  the  district  within  which  the 
suit  is  commenced,  or  his  duly  appointed  deputy,  at 
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least  ten  days  before  the  term  at  which  the  defendant 
is  required  to  appear  and  answer.  It  shall  be  the 
duty  of  such  district  attorney,  so  far  as  may  be  neces- 
sary to  prevent  fraud  or  collusion  in  such  suit,  to  con- 
trol the  proceedings  on  the  part  of  the  defense,  and 
in  case  the  defendant  does  not  appear  therein,  or  de- 
fend against  the  same  in  good  faith,  to  make  a  defense 
therein  on  behalf  of  the  state.  The  court  shall  not 
hear  or  determine  any  suit  for  a  divorce  until  service 
has  been  made  upon  the  district  attorney  as  herein- 
before  provided,  unless  the  district  attorney  or  his 
duly  appointed  deputy  waive  the  provisions  of  this 
section  by  appearing  in  person  at  the  trial  of  said 
cause  or  by  written  acknowledgment  of  service  waiv- 
ing time  for  his  appearance  therein.  All  decrees  of 
divorce  heretofore  granted  in  which  the  requirements 
of  this  section  have  not  been  compUed  with,  are  hereby 
validated  and  declared  to  be  legal  and  binding  upon  the 
parties  thereto,  if  otherwise  regular/' 

This  record  shows  upon  its  face  that  the  district 
attorney  was  not  served  with  smnmons  prior  to  the 
trial  thereof,  and  therefore  the  Circuit  Court  had  no 
jurisdiction  to  hear  and  determine  the  same.  It  does 
not  show  that  he  appeared  in  the  suit,  but,  if  he  did, 
he  has  made  no  objections  or  taken  no  exceptions  to 
the  rulings  therein.  In  Parrish  v.  Parrish^  52  Or.  160 
(96  Pac.  1066),  the  duties  of  the  district  attorney  in 
such  a  case  are  referred  to  thus : 

**But  a  divorce  proceeding  is  sui  generis,  and  neces- 
sarily triangular  in  its  nature,  consisting  of  the  plain- 
tiff, the  defendant,  and  the  state.  *  *  Although  not 
named  in  the  pleadings  in  the  first  instance,  the  state, 
or  the  public,  is  interested  in  the  result,  making  it  the 
duty  01  the  court  to  guard  against  collusion  and  fraud, 
and  to  deny  the  prayer  for  divorce,  unless  sufficient 
facts  properly  appear  to  justify  it  under  the  law.'* 

In  Eggerth  v.  Eggerth,  15  Or.  626  (16  Pac.  650),  it 
is  said; 


154  Smyths  v.  Smyths.  [80  Or. 

*  *  When  the  district  attorney  intervenes  in  behalf  of 
the  state  in  a  suit  for  a  divorce,  and  files  a  pleading 
therein,  such  pleading  is  to  be  governed  by  the  same 
rules,  so  far  as  applicable,  by  which  the  defendant's 
pleading  is  governed. '^ 

In  view  of  the  fact  that  the  district  attorney  was  not 
served  with  the  summons  as  required  by  the  statute 
quoted,  and  that  question  was  not  presented  here,  the 
motion  will  be  overruled,  with  leave  to  renew  it  on 
the  argument  of  the  case.  Motion  Ovebbulsix 
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On  the  Mebitb. 

(156  Pac.  785.) 

In  Banc.    Statement  by  Mb.  Justice  Bubnbtt. 

After  alleging  the  marriage  of  the  parties,  the  con- 
tinuous residence  of  the  plaintiff  in  this  state  for  more 
than  one  year  next  prior  to  the  commencement  of  the 
suit,  that  there  are  no  children  the  issue  of  the  mar- 
riage, that  no  property  is  in  any  manner  involved,  and 
that  at  all  times  during  their  married  life  plaintiff 
treated  the  defendant  as  a  dutiful  wife  should  treat  her 
husband,  the  complaint  concludes  with  this  allegation : 

**That  for  more  than  one  year  last  past  the  plaintiff 
and  defendant  have  continuously  lived  separate  and 
apart  from  each  other,  and  during  all  of  said  time 
defendant  has  continuously  neglected  to  properly  sup- 
port plaintiff,  or  provide  her  with  a  home  suitable  to 
one  in  her  station  of  life,  and  the  conduct  of  defendant 
for  more  than  one  year  last  past  has  amounted  to  con- 
tinuous and  willful  desertion  of  the  plaintiff  within 
the  meaning  of  the  statutes  of  the  State  of  Oregon 
governing  divorce  proceedings/' 
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There  was  no  appearance  for  the  defendant  hus- 
band. The  cause  was  referred  to  a  referee  to  hear  the 
testimony  and  report  the  same  to  the  court.  On  March 
13,  1915,  the  court  entered  a  decree  in  these  words : 

**  Based  upon  the  findings  of  fact  and  the  conclu- 
sions of  law  filed  in  the  above-entitled  cause  and  court, 
it  is  ordered,  adjudged  and  decreed  by  the  court  that 
the  bonds  of  matrimony  heretofore  existing  between 
the  plaintiff,  Macombe  Smythe,  and  the  defendant, 
Ignatius  Martin  Smythe,  be,  and  the  same  are  hereby, 
dissolved  and  held  for  naught.*' 

The  state  appealed.  In  an  opinion  by  Mr.  Justice 
Eakin  (149  Pac.  516),  a  motion  of  the  plaintiff  to  dis- 
miss the  appeal  was  overruled,  with  leave  to  renew  the 
same  at  the  argument.  Bevebsed. 

For  the  State,  appellant,  there  was  a  brief  and  an 
oral  argument  by  Mr.  Ernest  R.  Bingo,  District  At- 
torney. 

For  the  plaintiff-respondent  there  was  a  brief  over 
the  names  of  Mr.  Carey  F.  Martin  and  Mr.  Ivan  G. 
Martin,  with  an  oral  argument  by  Mr.  Carey  F.  Martin. 

No  appearance  for  the  defendant. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

3,  4.  Section  1020,  L.  0.  L.^  as  amended  by  Chapter 
86,  Laws  of  1911,  reads  thus : 

**In  any  suit  for  the  dissolution  of  the  marriage  con- 
tract, or  to  have  the  same  declared  void,  the  state  is 
to  be  deemed  a  party  defendant,  and  the  party  plain- 
tiff in  such  suit  shqll  cause  the  summons  to  be  served 
upon  the  district  attorney  of  the  district  within  which 
the  suit  is  commenced,  or  his  duly  appointed  deputy, 
at  least  ten  days  before  the  term  at  which  the  defend- 
ant is  required  to  appear  and  answer.    It  shall  be  the 
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duty  of  such  district  attorney,  so  far  as  may  be  neces- 
sary to  prevent  fraud  or  collusion  in  such  suit,  to  con- 
trol the  proceedings  on  the  part  of  the  defense,  and  in 
case  the  defendant  does  not  appear  therein,  or  defend 
against  the  same  in  good  faith,  to  make  a  defense 
therein  on  behalf  of  the  state.  The  court  shall  not 
hear  or  determine  any  suit  for  a  divorce  until  service 
has  been  made  upon  the  district  attorney  as  herein- 
before provided,  unless  the  district  attorney  or  his 
duly  appointed  deputy  waive  the  provisions  of  tliis 
section  by  appearing  in  person  at  the  trial  of  said 
cause  or  by  written  acknowledgment  of  service  waiving 
time  for  his  appearance  therein.  All  decrees  of  di- 
vorce heretofore  granted  in  which  the  requirements  of 
this  section  have  not  been  complied  with,  are  hereby 
validated  and  declared  to  be  legal  and  binding  upon 
the  parties  thereto,  if  otherwise  regular/^ 

It  is  admitted  that  the  summons  was  not  served  on 
the  district  attorney.  Neither  did  he  answer,  demur 
or  give  the  plaintiff  written  notice  of  his  appearance 
as  permitted  by  Section  542,  L.  0.  L.,  defining  ap- 
pearance. The  only  thing  before  us  on  that  feature  is 
this  statement  in  the  record : 

**Now  on  this  twenty-seventh  day  of  February,  1915, 
the  above-entitled  cause  coming  on  regularly  for  hear- 
ing, before  U.  G.  Boyer,  referee  herein,  the  plaintiff 
appearing  in  person,  as  well  as  by  her  attorney,  Carey 
F.  Martin,  and  the  defendant,  although  regularly  and 
personally  served  with  summons  and  complaint,  out- 
side of  the  State  of  Oregon,  more  than  six  weeks  prior 
to  this  date,  comes  not,  but  makes  default  herein, 
which  default  of  said  defendant  is  now  at  this  time 
entered  of  record  against  him,  and  the  State  of  Oregon 
appearing  by  the  district  attorney  for  Marion  County, 
Oregon,  and  after  hearing  the  testimony  of  the  plain- 
tiff, and  other  evidence  on  her  behalf  and  the  sugges- 
tions of  counsel,  and  said  referee's  report  to  this  court, 
the  court  makes  the  following  findings  of  facf 
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Then  follows  what  is  practically  a  repetition  of  the 
complaint  as  findings  of  fact  and  as  a  conclusion  of 
law,  a  finding  that  the  plaintiff  is  entitled  to  a  decree 
of  divorce,  all  of  which  was  signed  by  the  judge  on 
March  13, 1915. 

5.  The  statute  provides  for  obtaining  jurisdiction  of 
the  state  as  a  defendant  by  the  service  of  summons  like 
any  other  party.  The  state  through  its  proper  oflBcer 
may  waive  the  service  of  summons  and  submit  itself 
to  the  judicial  authority  as  provided  in  Section  542, 
L.  0.  L.,  by  demurring,  answering  or  giving  the  notice 
there  mentioned,  or  as  stated  in  Section  1020.  by  the 
district  attorney  appearing  in  person  at  the  trial  of  the 
cause.  The  record  recites  only  that  the  district  at- 
torney appeared  before  the  referee.  That  oflBcial  is 
appointed  not  to  try  the  case,  but  only  to  hear  the  tes- 
timony and  report  the  same  to  the  court.  He  decides 
nothing,  determines  nothing,  and  does  nothing  in  the 
case,  except  to  report  what  the  witnesses  have  said. 
In  no  sense  of  the  word  does  the  proceeding  before 
him  amount  to  a  trial.  The  latter  can  be  had  only 
before  a  judge  of  the  court  sitting  as  a  court  and 
having  authority  to  hear  and  determine  the  issue. 
Besides,  an  appearance  before  the  referee  on  Febru> 
ary  27th,  is  not  an  appearance  at  the  trial  before  the 
court  on  March  13th,  the  date  the  findings  were  filed. 
The  record  does  not,  in  any  sense,  disclose  jurisdiction 
over  the  state  as  a  defendant.  The  decree  is  therefore 
void  as  to  the  state,  and,  being  thus  invalid,  an  appeal 
may  be  taken  from  it  by  the  state :  Smith  v.  Ellendale 
Mill  Co.,  4  Or.  70;  Trullenger  v.  Todd,  5  Or.  36;  Askren 
V.  Squire,  29  Or.  228  (45  Pac.  779) ;  Oregon  R.  <&  N.  Go. 
V.  E<istlack,  54  Or.  196  (102  Pac.  1011,  20  Ann.  Cas. 
692) ;  Sturgis  v.  Sturgis,  51  Or.  10  (93  Pac.  696,  131 
Am.  St  Eep.  724;  15  L.  E.  A.  (N.  S.)  103i)  iHolton 
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V.  Holton,  64  Or.  290  (129  Pac.  532,  48  L.  E.  A.  (N.  S.) 
779).  For  this  reason  the  decree  cannot  he  classed  as 
one  for  want  of  an  answer  as  described  in  Section  549, 
L.  0.  L.y  saying  that: 

'*Any  party  to  a  decree  or  judgment  other  than  a 
judgment  or  decree  given  by  confession,  or  for  want  of 
an  answer,  may  appeal  therefrom.'^ 

The  state  is  therefore  regularly  in  this  court  as  an 
appellant,  and  is  entitled  to  be  heard  in  any  manner 
justified  by  the  record. 

6.  It  has  always  been  held  that  a  party  may,  for  the 
first  time,  even  in  the  appellate  court,  urge  the  objec- 
tion that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit.  The  state  attacks  the 
complaint  on  that  ground.  Section  507,  L.  0.  L.,  pre- 
scribes the  causes  for  which  the  marriage  contract 
may  be  dissolved.  They  are  six  in  number,  and  are 
thus  recited: 

**1.  Impotency  existing  at  the  time  of  the  marriage, 
and  continuing  to  the  commencement  of  the  suit ; 

**2.  Adultery; 

'*3.  Conviction  of  felony; 

**4.  Habitual  gross  drunkenness  contracted  since 
marriage  and  continuing  for  one  year  prior  to  the  com- 
mencement of  the  suit; 

**5.  Willful  desertion  for  the  period  of  one  year; 

**6.  Cruel  and  inhuman  treatment  or  personal  in- 
dignities rendering  life  burdensome.'^ 

The  allegation  of  the  complaint  is  not  referable  to 
either  of  these  subdivisions.  It  is  true  tlio  plaintiff 
says  that  the  conduct  of  the  defendant  *'has  amounted 
to  continuous  and  willful  desertion  of  the  plaintiff 
within  the  meaning  of  the  statutes  of  the  state  of  Ore- 
gon governing  divorce  proceedings. ' ' 

This,  however,  is  nothing  else  than  a  conclusion  of 
law.    So  far  as  the  facts  are  alleged,  it  shows  no  more 
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than  that  the  parties  have  lived  apart  from  each  other 
voluntarily,  and  that  the  defendant  has  neglected  prop- 
erly to  support  the  plaintiff  or  provide  her  with  a 
home.  A  separation  in  which  both  parties  willingly 
concur  is  not,  in  any  sense  of  the  word,  a  willful  deser- 
tion of  one  by  the  other.  Unless  his  conduct  in  neg- 
lecting to  support  the  plaintiff  in  accordance  with  her 
ideas  of  such  things  has  been  such  as  to  render  her  life 
burdensome,  it  would  not  amount  to  legal  cruelty  or 
personal  indignities  within  the  meaning  of  the  law. 
The  complaint  is  vulnerable  to  a  general  demurrer  for 
want  of  a  statement  of  facts  suflScient  to  constitute  a 
cause  of  suit. 

7.  In  the  absence  of  any  defense  on  the  part  of  the 
defendant  husband,  the  state  is  entitled,  and  it  is  the 
duty  of  the  district  attorney,  to  make  a  defense  therein 
on  behalf  of  the  state.  The  record  before  us  does  not 
preclude  him  from  making  that  defense  in  this  court. 
In  short,  owing  to  the  fact  that  the  court  did  not  obtain 
jurisdiction  of  the  defendant  state,  the  decree  rendered 
was  void,  and  hence  appealable  by  the  state,  and  on 
an  appeal  it  is  entitled  to  urge  the  defense  that  the 
complaint  is  insuflScient  in  the  statement  of  facts  to 
constitute  a  cause  of  suit.  If  any  of  the  methods  of 
obtaining  jurisdiction  of  the  state  had  been  observed, 
or  if  the  district  attorney  had  appeared  in  person  at 
the  trial  and  had  failed  to  make  a  defense  by  a  plead- 
ing of  some  kind  like  any  other  litigant  defendant,  the 
decree  would  then  have  been  one  for  want  of  an  an- 
swer, and  hence  not  appealable;  but  that  is  not  the 
case  here. 

The  decree  is  reversed  and  the  suit  dismissed,  with- 
out prejudice.  Reversed. 

Mb.  Chief  Justice  Moobb  and  Mb.  Justice  Eakin 
were  absent. 
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JOHNSON  V.  MoKENZIE.* 

(154  Pac.  885;  156  Pac.  791.) 

Mortgages— TnuisaeiKma  Constituting— Deed. 

1.  Where  a  loan  broker  who  secured  a  loan  to  enable  plaintiff  to 
erect  a  building  on  a  lot  took  a  conveyance  of  the  premises  under  an 
agreement  that  the  building  should  be  completed^  sold  and  the  proceeds 
divided,  and  it  appeared  that  the  loan  broker  was  not  liable  for  any 
sums  advanced  to  plaintiff  and  that  at  the  time  of  the  conveyance  there 
was  no  pre-existing  debt  due  the  broker,  the  transaction,  though  the 
broker  deemed  it  his  duty  to  protect  the  lender,  some  of  the  proceeds  of 
the  loan  having  been  diverted  from  the  agreed  purpose,  cannot  be  con- 
strued as  a  mortgage. 

Trusts— Declaration  of  Trust— Necessity. 

2.  Under  Section  804,  L.  O.  L.,  declaring  that  no  interest  in  real  prop- 
erty other  than  a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power,  can  be  created  or  declared  otherwise  than  by  operation 
of  law  or  by  a  conveyance  or  other  instrument  in  writing,  no  trust  can 
arise  in  moneys  realized  from  the  sale  of  land  held  under  a  parol  trust, 
where,  after  the  sale,  there  was  no  declaration  of  trust,  the  parol  trust 
being  invalid. 

Trusts — Oral  Trusts— VaUdlty. 

3.  Where  plaintiff  averred  that  she  conveyed  realty  to  defendant 
under  an  agreement  that  he  should  sell  the  property,  and  rcimbnrsing 
himself  for  advances,  pay  plaintiff  the  balance,  and  defendant  gener- 
ally denied  the  averments  of  the  complaint,  plaintiff,  having  the  bur- 
den of  proof  cannot  recover  by  showing  a  parol  agreement  to  pay  her 
the  balance.  Sections  804,  808,  L.  O.  L.,  declaring  that  no  interest  in 
real  estate,  nor  any  trust,  can  be  created  or  declared  save  by  operation 
of  law,  or  by  a  conveyance  or  other  instrument  in  writing,  and  that 
every  agreement  relating  to  any  interest  in  land  shall  be  void,  unless 
in  writing,  or  some  note  thereof  be  signed  by  the  party  sought  to  be 
charged. 

[As  to  parol  trusts  in  real  property,  see  note  in  115  Am.  St  Bep. 
774.] 

From  Multnomah :  George  N.  Davis,  Judge. 

This    is    a    suit    by    Florence    Johnson,    formerly 
Florence  Smith,  against  J.  H.  McKenzie  for  an  ac- 


*0n  grantee's  oral  promise  to  hold  in  trust  as  giving  rise  to  construc- 
tive trust,  see  note  in  39  L.  R.  A.  (N.  8.)  006. 

As  to  parol  agreement  to  take  title  to  real  property,  sell  the  same 
and  account  for  the  proceeds  as  affected  by  the  statute  of  frauds,  see 
note  in  20  Zb  S.  A.  (N.  8.)  28a  Bbpo&teb. 


April,  1916.]  Johnson  v.  McKbnzie,  161 


counting.    From  a  decree  in  favor  of  defendant^  plain- 
tiff appeals.  Apfibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  C.  ShUlock. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Milton  Reed  Klepper  and  Mr.  J.  L.  Conley,  with 
Wi  oral  argument  by  Mr.  Klepper. 

Department    1.  Opinion    by    Mb.    Chief    Jxjstiob 

MOOBB. 

This  is  an  appeal  by  the  plaintiff  from  a  decree  dis- 
missing her  suit  for  an  accounting.  The  testimony 
shows  that  for  some  time  prior  to  the  fall  of  1909,  the 
plaintiff,  Florence  Johnson,  then  Mrs.  Smith,  and  her 
father,  H.  H.  Bean,  had  been  buying  lots  in  Portland, 
Oregon,  putting  up  buildings  thereon  with  money  ob- 
tained from  the  defendant,  J.  H.  McKenzie,  a  broker, 
selling  the  real  property  thus  improved,  and,  from  the 
proceeds,  paying  the  sums  borrowed*  The  plaintiff 
had  a  contract  to  purchase  lot  8  in  block  12  in  Merlow, 
an  addition  to  that  city,  and  applied  to  the  defendant 
to  secure  for  her  a  loan  of  $2,000,  with  which  to  erect 
a  two-story  house  on  the  premises.  He  procured  that 
sum  from  C.  0.  Marton,  for  which  service  the  plain- 
tiff promised  td  pay  2  per  cent  for  negotiating  the  loan 
and  one  half  of  1  per  cent  for  paying  out  the  money 
for  labor  employed  upon  and  material  used  in  putting 
up  the  dwelling.  From  the  sum  loaned  the  defendant 
paid,  on  December  11, 1909,  $595.90,  the  remainder  due 
to  the  Portland  Trust  Company,  the  owner  in  fee  of 
the  lot,  which  conveyed  it  to  the  plaintiff,  who  there- 
upon executed  to  Marton  a  mortgage  of  the  premises. 
The  plaintiff's  father,  who  was  superintending  the 

so  Or.— 11 
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construction  of  the  bnilding  upon  the  lot,  suddenly  died 
February  16, 1910,  but  prior  thereto  the  defendant  ad- 
vanced to  him  from  the  loan,  $1,000.  Between  the 
time  of  Mr.  Bean's  death  and  April  28,  1910,  the  de- 
fendant gave  the  plaintiff  $85.40,  paid  for  labor  and 
material  $240.71,  charged  as  commissions  $40  and  $10, 
respectively,  for  securing  the  loan  and  disbursing  the 
money,  paid  $15  for  an  abstract  of  the  title  to  the  lot, 
expended  $4  in  connection  with  the  making  of  the  mort- 
gage, and  $16  for  insurance  on  the  building,  or  $2,007.- 
01,  that  sum  being  $7.01  more  than  the  loan.  When  the 
plaintiff's  father  died  the  house  was  unfinished,  and 
on  June  9, 1910,  for  the  express  consideration  of  $100, 
she  executed  to  the  defendant  a  quitclaim  deed  of  the 
lot,  which  was  not  filed  for  record  until  September  14, 
1910,  in  consequence  of  a  mistake  in  the  sealed  instru- 
ment. The  defendant,  between  June  13,  1910,  and 
August  15th  thereafter,  paid  out  from  his  own  money 
$1,061.07  in  completing  the  dwelling.  He,  on  October 
5,  1910,  agreed  in  writing  to  sell  and  convey  to  Eliza- 
beth A.  Mack  the  real  property  described,  for  which 
she  stipulated  to  give  $3,950,  and  then  paid  $100,  which 
latter  sum  was  given  a  broker  for  negotiating  a  sale 
of  the  premises.  Mrs.  Mack  assumed  the  payment  of 
the  mortgage,  then  amounting  to  $2,052,  agreed  to  pay 
Norman  Bean,  the  plaintiff's  brother,  $135  for  labor 
performed  upon  the  dwelling,  and  executed  promissory 
notes  for  $1,663,  payable  in  installments  to  the  defend- 
ant who,  by  indorsement,  converted  them  into  cash, 
making  a  profit  of  $601.93  on  the  sale  of  the  lot. 

The  complaint  substantially  charges  that  in  March, 
1910,  the  plaintiff  and  the  defendant  entered  into  an 
agreement  whereby  he  stipulated  to  furnish  money 
enough  to  complete  the  house,  and  in  consideration 
tTiereof  she  engaged  to  convey  to  him  the  lot  which  he 
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was  to  sell  and  from  the  proceeds  pay  the  indebtedness 
against  the  property,  the  expenses  incurred  in  com- 
pleting the  building,  retain  a  reasonable  sum  as  com- 
mission for  his  services  and  pay  over  the  remainder  to 
her;  that  pursuant  to  that  agreement  she  executed  a 
deed  of  the  real  property  to  the  defendant,  who,  com- 
plying with  the  terms  of  the  contract,  furnished  the 
money  to  complete  the  building  and  sold  and  conveyed 
the  premises,  but  upon  plaintiff's  demand  refused  to* 
account  to  her  for  any  of  the  profits,  and  that  $50  is  a 
reasonable  sum  for  his  services.  The  material  allega- 
tions of  the  plaintiff's  primary  pleading  are  contro- 
verted by  the  answer  which  for  a  separate  defense  as- 
serts that  the  title  to  the  lot  was  absolutely  conveyed 
to  the  defendant  who,  by  a  parol  agreement,  stipulated 
to  relieve  the  plaintiff  of  all  liability  to  the  mortgagee 
and  on  account  of  outstanding  obligations  for  labor 
employed  upon  the  building  and  material  furnished  for 
its  construction,  the  terms  of  which  agreement  he  had 
fully  performed. 

No  written  note  or  memorandum,  signed  by  the  de- 
fendant, was  offered  in  evidence  to  establish  a  declara- 
tion of  any  beneficial  interest  in  the  real  property  al- 
leged to  have  been  held  by  him  in  trust  for  the  plaintiff. 
Her  testimony,  which  is  corroborated  by  that  of  her 
witnesses,  conforms  to  the  allegations  of  the  com- 
plaint. A  fair  consideration  of  that  testimony  tends 
to  prove  an  agreement  by  the  parties  for  a  joint  ad- 
venture, whereby  the  lot  was  conveyed  to  defendant 
in  order  that  he  might  furnish  the  money  necessary  to 
finish  the  building,  sell  the  real  property,  and  divide 
the  proceeds.  After  her  father's  death  the  plaintiff 
paid  $10  for  paint  used  on  the  building,  expended  $90 
which  she  procured  from  her  mother  in  pajdng  for 
labor  employed  on  the  dwelling,  and  in  July,  1911,  she 
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also  paid  Ward  Bros.  $146.36  for  material  that  went 
into  the  structure.  The  latter  payment  was  made  long 
after  she  executed  her  deed  to  the  defendant.  She 
also  exercised  a  supervision  over  the  finishing  of  the 
house  and  assisted  in  making  a  sale  of  the  premises  to 
Mrs.  Mack. 

A  witness  testified  that  the  defendant  informed  him 
the  quitclaim  deed  was  executed  by  the  plaintiff  pur- 
suant to  an  agreement  that  she  was  to  have  six  months 
within  which  to  redeem  the  property;  but  not  having 
done  so,  all  her  interest  in  and  right  to  the  premises 
were  extinguished. 

So  far  as  can  be  discovered  from  a  careful  examina- 
tion of  the  testimony,  there  was  no  debt  due  or  owing 
from  the  plaintiff  to  the  defendant  when  she  executed 
to  him  a  deed  for  the  lot.  The  defendant  testified  that 
$500  of  the  money  obtained  from  Mr.  Marton  and  ad- 
vanced to  Mr.  Bean  was  expended  by  the  latter  in 
preparing  a  basement  on  another  lot,  upon  which  no 
building  was  erected  by  reason  of  the  sudden  death  of 
the  plaintiff's  father.  The  defendant  may  have  con- 
sidered a  moral  obligation  rested  upon  him  to  see  that 
the  sum  so  diverted  was  restored  to  the  building  for 
the  erection  of  which  the  money  was  borrowed,  thereby 
augmenting  the  security  upon  the  faith  of  which  the 
mortgagee  evidently  relied  when  he  made  the  loan. 

1.  The  evidence  shows  the  plaintiff  paid  $150  on  the 
purchase  of  the  lot,  and  had  also  discharged  a  few 
small  installments  of  the  consideration,  prior  to 
December  11,  1909,  and  was  then  owing  $595.90  when 
the  real  property  was  conveyed  to  her  by  the  Portland 
Trust  Company.  It  is  reasonable  to  suppose  the  value 
of  the  unimproved  lot  could  not  have  been  regarded  as 
adequate  security  for  a  loan  of  $2,000,  either  by  fhe 
defendant  or  Mr.  Marton,  but  that  said  sum  was  to  be 
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expended  in  erecting  a  building  on  the  premises. 
Whether  the  defendant  believed  he  should  protect  the 
interests  of  the  mortgagee  is  bnlj  conjectural,  but  be 
that  as  it  may,  there  was  no  debt,  so  far  as  can  be 
determined  from  the  testimony,  due  from  the  plaintiff 
to  the  defendant  by  reason  of  the  money,  which  he  as- 
serts, but  she  denies,  her  father  diverted,  so  that  her 
conveyance  of  the  lot  could  be  regarded  as  a  mortgage, 
though  in  form  a  quitclaim  deed.  Thus  no  unextin- 
guished pre-existing  debt  remained  and  no  new  debt 
was  intended  to  be  created  when  the  conveyance  was 
given,  and  for  these  reasons  the  deed  was  not  designed 
as  security,  and  cannot  be  declared  in  effect  a  mort- 
gage: Grover  v.  Hawthorne  Estate,  62  Or.  77  (114  Pac. 
472,  121  Pac.  808). 

2.  The  complaint  does  not  aver  nor  does  the  plain- 
tiff's testimony  show  that  after  selling  the  real  prop- 
erty and  obtaining  the  consideration  for  it,  the  defend- 
ant,  pursuant  to  the  oral  agreement,  or  otherwise,  de- 
clared a  trust  as  to  the  money  in  plaintiff's  favor. 
There  was  therefore  a  failure  to  establish  an  express 
trust  in  the  real  property:  Section  804,  L.  0.  L.; 
Cooper  V.  Thomason,  30  Or.  161  (45  Pac.  296) ;  Bar- 
ger  v.  Barger,  30  Or.  268  (47  Pac.  702) ;  Parrish  v. 
Parrish,  33  Or.  487  (54  Pac.  352) ;  Richmond  v.  Bloch, 
36  Or.  590  (60  Pac.  385).  Though  a  different  rule 
may  obtain  in  other  jurisdictions,  the  principle  is  set- 
tled in  Oregon  that  a  parol  trust  in  a  sum  of  money, 
obtained  from  the  sale  of  land  which  was  made  pur- 
suant to  an  oral  agreement  to  hold  the  fund  for  the 
beneficiary,  can  arise  only  by  a  specific  declaration  of 
the  trustee  to  that  effect  and  made  after  the  sale: 
Cooper  V.  Thomason,  30  Or.  161  (45  Pac.  296) ;  Martin 
V.  Martin,  43  Or.  119  (72  Pac.  639).  In  the  absence  of 
an  averment  of  that  kind  substantiated  by  adequate 


166  Johnson  v.  MoEsNzm.  [80  Or. 

proof,  the  trial  court  committed  no  error  in  denying 
the  relief  sought. 
The  decree  is  therefore  affirmed.  Affibmed. 

Mb.  Justiob  Bubnbtt,  Mb.  Justiob  Habbib  and  Mb. 
JuBTicB  MoBbidb  concur. 


Fonner  opinion  enstained  April  18, 1919, 

On  Beheabino. 

(166  Pac.  791.) 

In  Banc.    Statement  on  rehearing  by  Mb.  JusncB 

BUBNETT. 

Substantially  the  complaint  alleges  that  the  plain- 
tiff was  the  owner  of  certain  real  property  subject  to  a 
mortgage  of  $2,000 ;  that  in  February,  1910,  the  defend- 
ant had  in  his  possession  about  $300  remaining  of  the 
proceedings  of  the  mortgage  which  he  held  for  the 
erection  of  a  dwelling-house  then  under  construction 
on  the  tract ;  that  during  March  of  that  year  plaintiff 
and  defendant  agreed  that  the  latter  should  apply  the 
money  in  his  hands  and  furnish  additional  funds  neces- 
sary to  finish  the  building,  and  that  in  consideration 
therefor  the  plaintiff  should  make,  execute  and  deliver 
to  the  defendant  a  warranty  deed  conveying  the  prop- 
erty to  him,  and  on  completion  of  the  house  the  defend- 
ant should  sell  the  property  for  the  best  price  possible, 
out  of  the  proceeds  of  which  he  should  discharge  the 
mortgage,  reimburse  himself  for  the  money  he  had 
advanced,  retain  a  sum  sufficient  to  compensate  him 
for  his  services,  and  pay  her  the  balance.  She  fur- 
ther avers  that  she  executed  and  delivered  the  deed  to 
him  about  September  14,  1910,  and  that  he  afterward 
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sold  the  property  for  $4,000,  and  has  failed  to  aocotmt 
to  her  for  the  proceeds  which  she  says  on  information 
and  belief  amounted  to  about  $1,500. 
All  this  complaint  is  denied  by  the  answer. 

Mr.  John  C.  ShiUock,  for  the  motion. 

Jfr.  Milton  Reed  Klepper  and  Mr.  J.  L.  Conley, 
contra. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

3.  The  general  issue  tendered  requires  of  tlie  plain- 
tiff that  she  prove  her  complaint.  There  are  two  sec- 
tions of  the  Code  conclusive  upon  this  matter : 

Section  804  reads  thus : 

**No  estate  or  interest  in  real  property,  other  than  a 
lease  for  a  term  not  exceeding  one  year,  nor  any  trust 
or  power  concerning  such  property,  can  be  created, 
transferred,  or  declared  otherwise  than  by  operation 
of  law,  or  by  a  conveyance  or  other  instrument  in  writ- 
ing, subscribed  by  the  party  creating,  transferring,  or 
declaring  the  same,  or  by  his  lawful  agent,  under  writ- 
ten authority,  and  executed  with  such  formalities  as 
are  required  by  law.' ^    , 

Section  808  has  this  language : 

**In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
Authorized  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law.  *  *  6.  An  agreement  for  the  leasing, 
for  a  longer  period  than  one  year,  or  for  the  sale  of 
real  property,  or  of  any  interest  therein.  •  •  '' 
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According  to  the  statement  of  the  plaintiff's  com- 
plaint she  intrusted  this  real  property  to  the  defendant 
for  the  sale  thereof.  She  plainly  pleads  an  agreement 
for  the  sale  of  it.  Called  npon  to  prove  that  alle- 
gation as  against  the  traverse,  she  is  met  by  the  re- 
quirement of  the  Code  that  *  *  evidence,  therefore,  of  the 
agreement  shall  not  be  received  other  than  the  writ- 
ing.*' It  is  not  by  the  mark  to  argue  that  the  trust 
relates  to  the  money  to  be  derived  from  the  sale  of 
the  land,  and  not  to  the  realty  itself,  and  hence  may 
be  proven  by  parol  because  it  refers  to  personalty. 
The  controlling  principle  is  that  it  becomes  necessary 
to  prove  certain  things  within  the  statute  of  frauds  as 
an  essential  part  of  the  plaintiff's  case.  To  do  this 
she  must  present  the  kind  of  evidence  which  the  law 
declares  to  be  indispensable  in  such  cases.  Harsh  as 
it  may  appear,  we  cannot  repeal  the  statute  nor  evade 
it.  It  is  the  legislative  mandate  obligatory  upon 
courts  and  parties.  They  are  presumed  to  know  the 
law,  and  their  lack  of  such  knowledge  furnishes  no 
basis  to  relieve  them  from  the  situation  in  which  they 
have  placed  themselves.  No  fraud  or  false  represen- 
tation inducing  the  plaintiff  to  make  the  deed  she  men- 
tions is  pleaded  or  proven.  Hence  there  are  no 
grounds  for  establishing  a  trust  by  operation  of  law 
ex  maleficio.    We  adhere  to  the  former  opinion. 

FoBMEB  Opinion  Appboved. 

Mb.  Chief  Justice  Moobb  and  Mb.  Justice  Eakin 
were  absent  and  did  not  participate  in  the  rehearing  of 
this  cause. 
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Argned  ICareli  80,  reversed  April  18,  1919. 

FELLMAN  v.  FELLMAN. 

(156  Pac.  792.) 

Trusts — Oreatloxi^-Absolate  Oonveyaiice— Parol  Tmst— Time  of  Orea- 
tion. 

1.  A  parol  trust  can  be  imposed  upon  land  conveyed  by  deed  abso- 
lute on  its  face  only  contemporaneously  with  the  execution  of  the  con- 
veyance. 

Trusts— Parol  Trust— Declaratton  by  Qrantor— Sufficiency  of  Evidence. 

2.  In  suit  to  establish  a  parol  trust  in  land,  evidence  held  to  show 
that  no  trust  was  declared  when  defendant's  grantor  executed  the  deed, 
absolute  on  its  face,  and  also  that  none  was  in  contemplation  at  such 
time. 

[As  to  pared  trusts  in  real  property,  see  note  in  115  Am.  St.  Bep. 
774.] 

From  Clatsop :  James  A.  Eakik,  Judge. 

Department  2.    Statement  by  Mb,  Justice  Eaein. 

This  is  a  suit  by  Frank  Fellman  against  Joseph 
FeUman.  The  facts  are  that  on  May  26, 1904,  Michael 
Meyer  was  the  owner  in  fee  simple  of  certain  real  prop- 
erty in  the  City  of  Astoria  and  on  that  day  he  conveyed 
the  same  to  his  nephew  Josei)h  Fellman,  reserving  in 
himself  a  life  estate.  Excepting  this  reservation,  the 
conveyance  was  absolute  upon  its  face.  On  May  15, 
1912,  Meyer  died,  and  on  August  24, 1914,  plaintiff,  who 
is  a  brother  of  the  defendant,  began  this  suit  wherein 
he  claims  that  the  conveyance  was  coupled  with  an  ex- 
press trust  to  the  effect  that  defendant  should  convey 
to  plaintiff  an  undivided  half  interest  in  the  property 
upon  the  death  of  the  grantor,  and  that  plaintiff 
should  at  that  time  repay  to  defendant  one  half  of  all 
moneys  expended  by  him  in  supporting  and  caring  for 
the  grantor  and  in  caring  for  the  property.  From  a 
decree  in  favor  of  plaintiff  this  appeal  is  taken. 

Bbvbbsbd. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Williams  <&  Bean,  with  an  oral  argument  by 
Mr.  John  M.  Williams. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Anderson  &  Erickson  and  Messrs.  Harris  dk 
Hesse,  with  an  oral  argument  by  Mr.  J.  0.  Erickson. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  is  little  or  no  controversy  as  to  the  law  appli- 
cable herein,  and  all  of  the  questions  submitted  are  to 
be  answered  by  a  consideration  of  the  evidence  and  its 
legal  effect.  It  appears  from  the  testimony  that 
Meyer  was  an  old  man  in  poor  health  and  a  patient  in 
a  hospital  at  Eugene  when  the  deed  was  executed. 
The  only  persons  present  when  the  conveyance  was 
signed  and  acknowledged  were  L.  E.  Bean,  an  attorney 
and  notary  public  of  Eugene,  who  was  Meyer's  legal 
adviser,  and  a  Mr.  Goldsmith.  The  latter  was  not 
called  as  a  witness,  and  Mr.  Bean's  testimony  is  all 
the  evidence  we  have  as  to  what  occurred  at  that  time. 
His  statement  of  the  facts  is  as  follows : 

''Q.  You  may  state  just  what  took  place  there  at 
that  time  between  you  and  Mr.  Meyer  with  reference 
to  the  making  of  this  deed. 

'*A.  Well  now,  if  I  remember — ^my  recollection 
serves  me  correctly — ^in  the  forenoon  of  that  day  Mr. 
Meyer  sent  for  me  and  discussed  the  question  of  the 
disposition  of  the  property,  and  in  the  afternoon  fol- 
lowing, in  the  meantime,  I  prepared  the  deed,  and  also 
a  will,  and  returned  to  the  hospital  in  the  afternoon 
when  it  was  executed.  In  the  forenoon,  when  I  went 
to  the  hospital,  Mr.  Meyer  wanted  to  know  how  he 
could  transfer  or  dispose  of  his  property  by  giving 
it  to  Joe  Fellman  so  that  it  could  not  be  interfered 
with  after  his  death.    I  advised  him,  as  I  remember. 
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^  *■ 


to  make  a  will  and  devise  and  bequeath  his  property. 
I  remember  further  that  he  wanted  to  reserve  a  life 
estate,  or  he  wanted  to  reserve  the  rents  and  profits 
of  the  Astoria  property  for  his  lifetime — and  I  advised 
hxm  to  make  a  will,  and  in  that  way  devise  the  prop- 
erty to  Joe,  which  would  take  effect  at  his  death.  And 
he  objected  somewhat  to  a  will;  he  wanted  to  know 
that  if  it  could  not  be  made  even  stronger  than  a  will. 
He  had  it  in  his  mind  that  no  will  could  be  drawn  that 
could  not  be  broken  after  the  decease  of  the  party  or 
the  death  of  the  party  making  it,  when  he  would  not 
be  here.  I  remember  discussing  that,  he  would  not  be 
here  to  defend  it  and  they  could  break  it ;.  and  one  of 
his  reasons  for  that  was  this,  as  I  remember  it  He 
had  had  litigation  and  trouble  with  a  wife ;  he  had  been 
married  and  was  divorced,  and  he  had  some  trouble 
and  considerable  litigation,  if  I  gathered  it  correctly 
from  his  conversation,  over  that  divorce;  and  he  was 
afraid  that  after  his  death  that  possibly  his  wife  would 
come  in  and  break  the  will.  And  then  he  discussed 
the  question  of  his  relatives.  He  had  a  sister  in  the 
old  country,  in  Switzerland,  I  think,  a  brother,  and  he 
didn't — and  then  there  was  Joe  Fellman  here,  and 
Frank  Fellman,  the  two  nephews.  Joe  had  been  work- 
ing for  him,  he  said,  down  at  Florence  for  years,  look- 
ing after  the  business  down  there,  and  he  wanted  to 
put  this  property  all  into  Joe  absolutely,  so  that  it 
could  not  be  interfered  with  in  any  way  in  the  court 
after  his  death.  That  was  the  substance  of  it,  and 
after  going  over  it  fully,  why,  then,  I  suggested  that, 
in  view  of  that  fact,  in  addition  to  the  will,  that  he 
make  a  deed  of  conveyance  for  the  Astoria  property, 
which  was  then  the  only  property  that  he  had  left,  and 
reserve  a  life  estate  in  the  deed.  *  * 

*'Q.  Now,  was  anything  said  by  Mr.  Meyer  to  you  m 
regard  to  Frank  during  your  conversation  with  him 
and  the  preparation  for  drawing — 

*'A.  Incidentally,  yes.  He  spoke  and  discussed  Joe 
and  Frank.  He  said  that  Frank  had  not  done  any- 
thing for  him ;  he  had  come  to  Astoria  and  only  stayed 
here  a  short  time  and  went  to  California.  He  had 
tried  to  get  the  boy  established  in  business,  but  he 
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didn't  seem  to  want  to  do  it,  and  along  that  general 
line;  that  he  had  never  done  anything  for  hmx,  and 
that  Joe  had  been  the  only  one  that  had  helped  him; 
Joe  had  been  faithful  to  him  and  had  preserved  what 
he  had  down  at  Florence  by  staying  there  and  taking 
care  of  it,  and  he  wanted  Joe  to  have  it.  That  after 
his  death,  if  Joe  saw  fit  to  divide  it,  to  give  part  of  it 
to  Frank,  or  part  of  it  to  his  own  brother  who  was 
then  in  the  old  country ;  he  would  leave  that  to  Joe. 

*'Q.  Now,  this  deed  was  executed  that  day,  was  itt 

**A.  Executed  on  that  day. 

**Q.  Who  was  present  at  the  timet 

'^A.  Julius  Goldsmith  and  myself  and  Michael 
Meyer. 

''Q.  Was  Joe  there  during  any  of  these  negotia- 
tions t 

''A.  Joe  was  not  there  at  all  during  any  of  thes€i 
negotiations,  the  day  the  deed  was  executed. 

*'Q.  Well,  what  was  done  with  the  deed  when  Mr. 
Meyer  had  signed  it  and  it  was  witnessed  and  ac- 
knowledged 1 

*' A.  Mr.  Meyer  instructed  me  to  deposit  the  will  and 
take  care  of  the  will  in  my  safe,  or  in  my  custody,  and 
to  deliver  the  deed  to  Joe  Fellman.  I  delivered  the 
deed  to  Joe,  I  think,  on  that  same  day.  I  deposited  the 
will  in  my  safe,  in  my  oflSce,  and  after  the  death  of 
Michael  Meyer,  I  sent  it  to  the  clerk.  I  sent  it  to  the 
county  judge  of  this  county,  under  a  certain  provision 
of  the  statute,  for  record  or  safekeeping.  •  * 

''Q.  Now,  if  he  said — what  did  he  say  after  these 
instruments  were  executed  about  any  division  with 
Frank,  if  he  said  anything? 

''A.  Well,  at  different  times  he  said  that  if — ^what- 
ever was  left  when  he  was  gone  if  Joe  saw  fit  to  give 
Frank  some  of  it,  why  it  was  all  right.  He  knew  that 
Joe  would  do  what  was  right  with  Frank. 

*  *  Q.  Now,  did  he  say  anything  about  that  before  the 
instruments  were  executed? 

**A.  Yes,  there  was  some,  I  think,  at  the  time  he  was 
discussingi  when  he  wanted  these  instruments  drawn. 
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He  said  something  about  Frank,  and  about  Joe's 
mother,  and  a  brottier  he  had  in  the  old  country. 

'*Q.  Was  there  any  direction  at  that  time  to  Joe  to 
give  Frank  any  of  itt 

*'A.  Not  to  my  knowledge. 

*'Q.  Well,  now,  state  just  what  he  did  say  about  it, 
so  the  court  can  get  his  exact  language  as  near  as  you 
can  remember. 

*'A.  Well>  the  substance  of  what  he  said  was  this, 
that  he  wanted  the  property  to  go  to  Joe  and  to  be 
vested  in  Joe  in  such  a  way  that  it  could  not  be  upset 
in  the  courts.  He  seemed  to  have  a  horror  of  courts, 
and  that  is  why  the  will  was  drawn  in  addition  to  the 
deed — or  the  deed  in  addition  to  the  will. 

*'Q.  Then,  if  I  understand  you,  there  was  no  direc- 
tion of  any  trust  in  the  deed,  or  anything  else? 

*'A.  Absolutely,  no;  the  very  contrary  to  the  declar- 
ation of  any  trust.  It  was  vested,  to  be  vested  and 
was  vested,  fully  and  wholly  in  Joe;  that  was  his  in- 
tention; that  was  the  intention  of  the  instrument. 

**Q.  Now,  in  delivering  the  deed  to  Joe,  did  he  give 
you  any  instructions  t 

**A.  None  whatever;  only  to  deliver  the  deed  to  Joe 
and  to  take  the  custody  of  the  will  until  such  time  as 
until  his  death.'' 

The  will  referred  to  in  Mr.  Bean's  testimony  is  also 
in  evidence,  wherein  the  testator  bequeaths  everything 
to  defendant.  Joseph  Fellman  testifies  that  his  first 
knowledge  of  the  deed  was  received  when  Bean  de- 
livered it  to  him ;  that  Meyer  never  suggested  that  he 
should  divide  the  property  with  Frank  until  a  year  or 
two  after  the  conveyance  had  been  delivered,  and  that 
he  then  said  that  Frank  was  not  entitled  to  anything 
because  he  had  not  done  anything  for  Meyer,  but  that 
if  defendant  wanted  to  give  Frank  anything  he  might, 
adding,  **but  you  don't  have  to." 

Plaintiff  relies  upon  a  letter  written  by  defendant 
after  the  death  of  the  uncle  which  reads  thus : 
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**  Eugene,  Oregon,  Jtme  10, 1912. 
"Dear  Brother, 

**Mr.  Meyer  was  in  Astoria  when  he  died.  He  had 
been  in  the  hospital  for  the  last  four  or  five  years  with 
the  exception  of  a  few  days  before  he  died.  I  had 
placed  him  in  a  private  house. 

**You  will  remember  that  some  eight  years  ago  the 
firm  of  Meyer  and  Kyle  was  dissolved  and  at  that  time 
it  looked  as  if  Meyer  would  lose  about  all  he  had  in- 
cluding the  Astoria  property.  He  was  ill  at  the  time 
of  the  firm's  dissolution  and  deeded  all  his  property  to 
me  with  the  understanding  I  was  to  care  for  him  for 
the  balance  of  his  days.  There  was  however,  a  verbal 
understanding  between  us  that  you  were  to  receive  at 
his  death,  one  half  of  the  Astoria  property,  providing 
that  you  would  be  willing  to  help  carry  the  burden  of 
caring  for  him  as  well  as  paying  your  share  of  the 
taxes,  street  improvements,  etc. 

*'I  have  been  trjdng  to  sell  the  property  but  without 
result  and  the  only  thing  I  can  suggest  to  make  it  pay 
expenses  is  to  put  up  a  building  that  would  bring  some 
revenue.  I  am  now  working  on  the  deal.  The  plans 
are  out  and  on  my  next  trip  to  Astoria  I  will  probably 
let  the  contract. 

**  Will  be  glad  to  hear  from  you  and  get  your  views 
on  the  matter.  Very  truly, 

**  [Signed]     Jos.  Fellman.*' 

This  letter  is  sought  to  be  corroborated  by  the  tes- 
timony of  Charles  H.  Rohr,  who  recites  that  Meyer 
frequently  told  him  that  he  intended  to  leave  all  his 
property  to  *'the  boys*'  meaning  Joseph  and  Frank 
Fellman,  and  that  after  the  deed  was  executed  he  heard 
a  conversation  between  Meyer  and  defendant  in  which 
the  former  said,  *  *  Now,  Joe,  you  understand  that  you 
got  to  give  Frank  half  of  all  you  get  from  me,**  and 
Joe  replied,  ''Of  course.*'  There  is  also  another  let- 
ter from  defendant  to  plaintiff  dated  May  31,  1912,  in 
which  ocfeurs  this  sentence,  ''Although  there  is  no  es- 
tate left  you,  you  are  to  a  certain  extent  interested.  ** 
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1,  2.  It  requires  no  citation  of  authorities  to  estab- 
lish the  doctrine  that  the  creation  of  such  a  trust  must 
be  contemporaneous  with  the  execution  of  the  convey- 
ance for,  as  is  said  in  1  Perry  on  Trusts  (5  ed.),  Sec- 
tion 77 : 

'*The  declarations  of  the  grantor,  to  create  a  trust, 
must  be  prior  to,  or  contemporaneous  with,  the  con- 
veyance, for  it  would  be  against  reason  and  the  niles 
of  evidence  to  allow  a  man  who  has  parted  with  all 
interest  in  an  estate  to  charge  it  with  any  trust  or  in- 
cumbrance after  such  conveyance. '  ^ 

It  is  perfectly  clear  from  the  testimony  of  Mr.  Bean 
that  no  trust  was  declared  at  the  time  of  the  execution 
of  the  deed,  and  that  at  that  time  none  was  contem- 
plated. The  evidence  of  the  plaintiff  is  nowhere  in- 
consistent with  this  conclusion,  and  if  afterward  the 
grantor  ^s  heart  softened  toward  the  plaintiff  and  he 
urged  defendant  to  divide  with  his  brother,  that  would 
create  a  moral  obligation,  but  none  which  a  court  could 
enforce.  It  follows  that  the  decree  must  be  reversed 
and  one  entered  here  in  favor  of  defendant,  and  it  is 
so  ordered.  Eevebsed. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Beak  and 
Mb.  Justice  McBbide  concur. 


Argae4  March  29,  modified  April  18,  1915. 

PHIPPS  V.  EOGUE  EIVEE  VALLEY  CANAL  CO. 

(156  Pac.  794.) 

Knlaaac^—Injiiiictioii— Injury. 

1.  At  mere  tendency  to  injure  is  not  sufficient  to  warrant  equitable 
relief  against  an  alleged  nuisance,  though  it  is  not  necessary  to  a  right 
of  action  that  one  should  have  been  driven  from  his  dwelling  or  habita- 
tion by  the  alleged  nuisance,  and  a  reasonable  apprehension -of  damage, 
or  a  danger  wMeh  is  apparent  and  real,  as  distinguished  from  an  im- 
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Aginarj  fear  of  injoij  from  an  alleged  naisancei  may  warrant  equitable 
rcJief. 

[As  to  injunctive  relief  as  affected  bj  comparatiye  injury  to  par- 
tief;  see  note  in  Ann  Oaa.  191SA,  248.] 

Injunction^- Imparable  Injury. 

2.  The  infliction  of  irreparable  injury,  sucli  as  a  court  of  equity  will 
enjoin,  includes  also  that  degree  of  wrongs  of  a  repeated  or  continu- 
ing kind,  producing  hurt,  inconvenience  or  damage,  which  can  be  esti- 
mated only  by  conjecture,  and  not  by  any  accurate  standard  of  measure- 
ment. 

Eminent  Domalnr— Bestralning  Condemnation— Nuisance — Conditions. 

3.  In  actions  to  condemn  rights  of  way  for  an  irrigating  ditch,  and 
in  the  owners'  suit  in  equity  to  enjoin  the  maintenance  of  such  actions, 
where  it  appeared  that  the  non-navigable  creek  from  which  the  ditch 
was  to  take  water  received  th&  sewage  of  several  towns  and  the  street 
litter  of  another,  that  in  the  dry  season  the  pools  of  stagnant  water  be- 
came very  offensive,  and  that  the  ditch,  though  intended  to  be  used 
only  during  the  high-water  stage  of  the  creek,  would,  when  dry,  create 
offensive  odors  and  an  intolerable  nuisance,  the  defendant  would  be 
restrained  from  condemnation,  except  on  condition  of  conducting  the 
water  in  suitable  and  safe  pipes  from  the  proposed  intake  to  the  ditch 
into  which  the  water  was  to  be  discharged,  and  upon  giving  a  bond  to 
serve  as  indemnity,  in  addition  to  the  awards  to  the  owners,  which  on 
completion  of  the  pipe-line  might  be  canceled,  and  a  new  bond  condi- 
tioned for  its  maintenance  without  further  damage  to  the  owners  given. 

From  Jackson :    Feank  M.  Calkins,  Judge. 
Department  1.    Statement  by  Mb.  Chief  Justice 

MOOBB. 

The  Eogue  Biver  Valley  Canal  Company,  a  corpora- 
tion, commenced  actions  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Jackson  County,  against  Ala  E. 
Phipps  and  her  sons  and  daughters,  to  condemn  a  right 
of  way  for  an  irrigating  ditch  across  tracts  of  land 
owned  by  them  in  severalty  in  the  northwest  part  of 
the  City  of  Medf  ord. 

The  defendants  in  that  action,  having  filed  answers 
therein,  also  as  plaintiffs  instituted  this  suit  in  equity, 
in  the  nature  of  a  cross-bill,  to  enjoin  the  maintenance 
of  such  actions.  The  latter  cause,  being  at  issue,  was 
tried,  and  from  the  testimony  taken  the  court  made 
findings  of  fact,  inter  alia,  that  the  contemplated  ditch, 
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when  constructed  and  used  at  the  time  and  in  the  man- 
ner intended,  would  not  constitute  a  nuisance,  and 
thereupon  dismissed  the  suit,  from  which  decree  the 
plaintiffs  appeaL  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  Phipps. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Neff  <&  Medley,  with  an  oral  ar>?:ument  by  Mr. 
Porter  J.  Neff. 

Opinion  by  Mb.  Chibp  Justice  Moobb. 

.  The  evidence  shows  that  Bear  Creek,  a  non-navi- 
gable stream  from  which  the  defendant's  proposed  ir- 
rigating ditch  is  designed  to  divert  water,  flows 
northerly  through  Jackson  County.  This  stream  re- 
ceives the  sewage  of  Ashland,  Talent,  Phoenix  and 
Medf  ord,  and  the  street  litter  and  compost  of  the  lat- 
ter city  also  are  discharged  by  storm  sewers  into  the 
creek.  The  rains  and  melting  snow  on  the  mountains 
keep  up  quite  a  volume  of  water  in  Bear  Creek  until 
the  warm  weather  dries  up  that  stream  in  most  places, 
leaving,  however,  pools  of  stagnant  water  and  sand 
and  gravel  bars,  which  places,  by  reason  of  the  heat, 
cause  the  sewage  and  foul  matter  cast  into  the  stream 
to  become  very  offensive.  The  water  in  the  creek 
usually  becomes  low  in  June  of  each  year,  and  con- 
tinues in  that  condition  until  about  September,  when 
the  drought  is  broken.  The  defendant  owns  a  series 
of  ditches,  which  take  water  from  Fish  Lake,  Four 
Mile  Lake,  and  the  surplus  from  the  north  and  south 
forks  of  Little  Butte  Crfeek  and  from  Antelope  Creek. 
From  these  streams  a  sufficient  quantity  of  water 
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cannot  always  be  obtained  properly  to  irrigate  about 
70,000  acres  of  arable  land  which  lie  under  the  ditches 
mentioned.  In  order  to  augment  the  supply  the  de- 
fendant secured  from  the  state  engineer  permission  to 
divert  from  Bear  Creek  the  surplus  water  after  the 
measure  of  lower  prior  appropriators  on  that  stream 
had  been  satisfied.  Thereupon  a  survey  and  plat  were 
made  of  the  proposed  supplemental  ditch;  the  point 
of  diversion  being  located  on  Mrs.  Phipps'  land  and 
thence  crossing  northwesterly  the  premises  of  the 
other  plaintiffs.  As  no  agreement  could  be  reached 
as  to  the  compensation  which  should  be  paid  for  the 
easement  demanded,  actions  at  law  to  condemn  the 
right  of  way  were  instituted  by  the  defendant.  In 
order  to  prevent  the  maintenance  of  such  actions  at 
law,  this  suit  in  equity  was  instituted,  terminating  in  a 
decree  as  hereinbefore  stated. 

1.  It  is  contended  by  appellants'  counsel  that  to  per- 
mit the  filthy  water  from  Bear  Creek  to  flow  in  an 
open  ditch  across  the  plaintiff's  premises  will  at  all 
times  create  such  a  stench  as  to  render  the  atmosphere 
impure,  producing  sickness,  and  causing  the  contem- 
plated diversion  to  become  a  nuisance,  and,  such  being 
the  case,  an  error  was  committed  in  dismissing  the 
suit.  Such  anticipated  consequences  are  denied  by 
defendant's  counsel,  who  maintain  that  the  intended 
diversion  will  be  undertaken  only  when  the  water 
flowing  in  the  creek  is  at  a  high  stage,  thereby  carrying 
off  through  the  ditch  the  sewage,  which  will  be  ren- 
dered innoxious  by  the  then  volume  of  the  current; 
that  the  plaintiffs'  apprehension  of  injury  is  not  suf- 
ficient to  authorize  equitable  intervention,  and,  this 
being  so,  no  error  was  committed  as  alleged.  One  of 
the  cases  relied  upon  by  defendant's  counsel  to  support 
the  legal  principle  last  asserted  is  Esson  y.  Wattier, 
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■25  Or.  10  (34  Pac.  756),  wh^re  it  was  ruled  that  in 
order  to  justify  a  court  of  equity  in  interfering  by  in- 
junction to  abate  a  nuisance,  the  thing  that  unlawfully 
worketh  hurt,  inconvenience  or  damage  must- be  an  / 
actual  existing  offense,  and  not  merely  apprehended. 
In  that  case  it  was  insisted  that  by  erecting  in  a 
stream  a  dam  the  water  thus  to  be  impounded  would 
become  foul,  stagnant  and  unhealthy,  thereby  impreg- 
nating the  atmosphere  with  malaria,  which  noxious  ex- 
halation would  render  the  plaintiff  and  his  family  lia- 
ble to  sickness.  The  dam  so  referred  to  had  not  been 
completed  when  that  suit  was  commenced,  and  whether 
or  not  the  consequences  supposed  would  necessarily 
result  was  only  problematical. 

Where,  however,  it  appears  from  the  evidence  that 
water  confined  by  a  dam  has  produced  malaria  causing 
ilhiess,  a  court  of  equity  will  intervene  to  prevent  a 
continuance  of  the  injury :  Richards  v.  Daugherty,  133 
Ala.  569  (31  South.  934).  In  that  case  it  was  decided 
that  where  the  erection  of  dams,  which  affect  the 
natural  flow  of  a  running  stream,  results  in  injury  to 
the  health  of  persons  living  in  the  vicinity,  such  ob- 
struction constitutes  a  nuisance  and  may  be  abated  by 
a  suit  in  equity  by  a  person  the  health  of  whose  fam- 
ily is  injured  thereby,  without  waiting  the  trial  of  the 
issue  of  nuisance  vel  non  by  an  action  at  law.  **It  is 
diflScult,**  says  a  text-writer,  ''to  define  just  what  de- 
gree of  injurious  influence  must  be  reached  in  order 
to  warrant  the  court  in  determining  what  circum- 
stances constitute  a  nuisance.  A  mere  tending  to  in- 
jury is  not  suflBcient ;  there  must  be  something  actually 
appreciable,  which  of  itself  arrests  the  attention,  that 
rests  not  merely  in  theory,  but  strikes  the  common 
sense  of  the  ordinary  citizen.  The  detehnination, 
however,  of  the  question  rests  in  sound  judgment  and 


180       Phifps  v.  Bogue  Biveb  Vallet  Canal  Ck>.    [80  Or. 

depends  upon  common  sense  in  each  case.  *  *  If  prop- 
erty cannot  be  enjoyed  unless  the  health  is  endangered 
thereby,  a  nuisance  exists.  It  is  not  necessary,  how- 
ever, in  order  to  constitute  a  nuisance,  that  the  annoy- 
ance should  be  of  such  a  character  as  to  endanger  the 
health  of  a  person  or  persons,  or  of  the  neighborhood, 
the  act  need  not  be  positively  unhealthy.  It  is  suffi- 
cient if  it  occasions  that  which  is  offensive  to  the 
senses,  and^that  in  any  way  renders  the  enjoyment  of 
life  and  property  uncomfortable,  or  that  it  prevents  its 
enjoyment  in  as  full  and  ample  a  manner  as  before, 
that  it  invades  or  violates  a  vested  right  and  materi- 
ally interferes  with  the  ordinary  comfort  of  human 
existence  or  renders  one's  dwelling-house  unfit  for 
habitation;  and  if  the  enjoyment  of  life  and  property 
has  been  so  rendered  uncomfortable,  it  is  not  indis- 
pensable to  sustain  a  right  of  action  that  one  should, 
by  the  annoyance  or  alleged  nuisance,  have  been  driven 
from  his  dwelling  or  habitation.  So  even  that  which 
causes  a  well-founded,  reasonable  apprehension  of 
damage  may  be  a  nuisance ' ' :  Joyce,  Nuisance,  §  19. 
To  the  same  effect  see  the  first  headnote  to  the  case 
of  Melker  v.  New  York,, 190  N.  Y.  481  (83  N.  E.  565, 
13  Ann.  Cas.  544, 16  L.  B.  A.  (N.  S.)  621).  A  danger 
which  is  apparent  and  real,  as  distinguished  from  an 
imaginary  fear  of  injury,  from  an  alleged  nuisance, 
may  warrant  equitable  relief :  Cheatham  v.  Shearon,  1 
Swan  (Tenn.),  213  (55  Am.  Dec.  734). 

2.  An  excerpt  from  the  brief  of  plaintiffs  *  counsel  is, 
in  our  opinion,  fully  justified,  and  reads : 

'*The  testimony  herein  of  four  physicians  is  to  the 
effect  that  the  ditch,  if  constructed,  will  menace  the 
health 'of  the  plaintiffs  and  community,  and  fourteen 
other  witnesses  assert  it  will  be  a  nuisance  by  reason 
of  irreparable  injury  and  damage  to  plaintiffs^  prop- 
erty.'' 
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The  injSiction  of  *4rreparable  injury/*  such  as  a 
court  of  equity  will  enjoin,  includes  also  that  degree 
of  wrongs  of  a  repeated  or  continuing  kind  which  pro- 
duce hurt,  inconvenience  or  damage  that  can  be  esti- 
mated only  by  conjecture,  and  not  by  any  accurate 
standard  of  measurement:  29  Cyc.  1224;  Bernard  v. 
Willamette  Box  db  L.  Co.,  64  Or.  225  (129  Pac.  1039). 

3.  Most  of  plaintiffs '  witnesses,  who  on  direct  exam- 
ination had  testified  as  to  the  offensive  odor  emanat- 
ing from  the  pools  and  bars  to  be  found  in  Bear  Creek 
in  the  dry  season,  admitted  on  cross-examination  that 
when  the  water  on  that  stream  was  high  they  had  not 
perceived  such  stench.  Dave  Phipps,  one  of  the  plain- 
tiffs, however,  who  had  lived  near  that  stream  many 
years,  and  evidently  had  a  better  opportunity  than  any 
other  witness  of  observing  the  disgusting  odor,  testi- 
fied that  during  the  smnmers  he  was  obliged  to  go  to 
the  mountains  to  avoid  the  prevailing  foul  atmos- 
phere.   He  was  asked : 

*  *  You  have  worked  a  great  deal  in  and  around  Bear 
Creek  there,  haven  *t  youf 

He  answered: 

**Yes,  sir. 

''Q.  You  have  been  marketing  sand  and  gravel,  have 
yout^ 
*'A.  Yes,  sir. 

*  *  Q.  You  may  tell  the  court  whether  or  not  the  water 
of  Bear  Creek  is  foul  and  offensive  at  all  times  of  the 
year. 

''A.  Well,  I  won't  let  my  cow  drink  out  of  it  for  milk 
for  my  own  use. 

''Q.  That  did  not  answer  the  question.  I  want  to 
know  whether  it  is  foul  and  offensive  at  all  times  of 
the  year. 

'*A.  I  think  so. 

* '  Q.  When  were  you  down  in  there  getting  gravel  tl\e 
last  timet 
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''A.  Last  Saturday  [referring  to  the  week  preced- 
ing February  1, 1915,  when  the  trial  of  this  cause  was 
commenced]. 

' '  Q.  And  what  was  the  nature  of  Bear  Creek  at  that 
time  and  in  this  sand  and  gravel  that  you  got  out  of 
there  t 

**A.  Why,  the  odor  is  so  bad  it  is  pretty  hard  for  a 
fellow  to  stay  to  shovel  on  a  load  where  I  was  load- 
ing.'' 

This  testimony  is  not  contradicted  in  any  manner, 
except  by  the  cross-examination  of  the  witnesses  to 
which  reference  has  been  made.  Though  the  contem- 
plated open  ditch  may  be  used  by  the  defendant  only 
during  the  high  water  in  the  stream,  when  the  volume 
recedes  there  will  be  found  on  the  bottom  and  sides  of 
the  artificial  conduit  an  accumulation  of  filth  which, 
being  exposed  to  the  summer  heat,  must  necessarily 
cause  an  offensive  scent,  not  merely  to  be  appre- 
hended, but  certainly  to  be  expected,  thereby  creat- 
ing an  intolerable  nuisance,  the  maintenance  of  which 
a  court  of  equity  will  enjoin  in  the  proposed  manner 
of  the  use. 

The  defendant  will  therefore  be  restrained  from 
prosecuting  its  actions  at  law  against  the  several  plain- 
tiffs, except  on  condition  of  conducting  the  water  in 
suitable  and  safe  pipes  from  the  proposed  intake  on 
Bear  Creek  to  the  ditch  into  which  the  water  is  to  be 
discharged.  In  order  to  insure  a  faithful  compliance 
with  this  requirement,  it  is  ordered  that  the  defendant 
give  to  the  plaintiffs  a  good  and  sufficient  bond,  exe- 
cuted by  some  reputable  bonding  company,  in  the  sum 
of  $12,000,  the  probable  cost  of  putting  in  such  pipes, 
the  bond  to  be  approved  by  the  court  and  to  serve  as 
indemnity,  in  addition  to  the  several  sums  to  be 
awarded  the  plaintiffs  in  the  condemnation  actions. 
When  the  ditch  is  thus  completed  to  the  satisfaction  of 
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the  court,  the  specified  bond  may  be  canceled  upon  the 
substitution  of  another  like  bond,  executed  in  the  same 
manner,  for  the  sum  of  $2,000,  and  conditioned  for  the 
maintenance  of  the  conduit,  as  here  indicated,  without 
further  damages  to  the  plaintiffs,  or  to  any  of  them. 

The  decree  appealed  from  will  be  modified,  and  one 
entered  here  in  accordance  with  the  view  hereinbefore 
e^ressed.  Modified. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  McBBmE  concur. 


Babmitted  on  brief  March  29,  affirmed  April  18, 1916. 

DAILEY  V.  CEEMEN. 

(156  Pac.  797.) 

Iffonlclpal  Oorporatioiui — Ordinances — ^Pleading— Necessity. 

1.  An  objection  that  improvements  for  which  liens  for  labor  and 
materials  were  claimed  were  not  constructed  according  to  the  city  or- 
dinances cannot  be  considered  where  the  ordinance  was  not  pleaded  as 
required  by  Section  90,  L.  O.  L.,  nor  proved  by  a  certified  copy  thereof, 
though  city  officials  testified  that  the  work  did  not  comply  to  the  ordi- 
nances. 

Mechanics'  JAens — ^Bight  to  Land — ^Natnre  of  Improvement — Conform- 
ity to  Ordinance. 

2.  Laborers  and  materialmen  are  not  bound  to  know  whether  per- 
mits have  been  secured  for  improvements  to  a  building  as  required  by 
the  city  ordinance  or  whether  the  material  is  such  as  can  be  used  in  a 
building  of  that  character. 

Mechanics'  Liens — Bight  to  Lien — ^Defective  MateriaL 

3.  The  fact  that  part  of  the  material  used  in  alterations  was  subse- 
quently torn  out  and  other  materials  substituted  does  not  defeat  the 
Hen  of  the  materialman. 

Mechanics'  Lienfr— Nature  of  Bight — Statate. 

4.  A  mechanic's  lien  is  not  defeated  by  the  fact  that  the  improve- 
ment was  in  violation  of  the  terms  of  a  lease,  unless  the  materialman 
had  such  actual  knowledge  of  those  terms  as  to  make  him  guilty  of  as- 
sisting in  a  fraud  on  the  lessor. 
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Meduuilci'  Uens— NatQze  of  Bight— Butute. 

5.  The  right  to  enforce  a  mechanic's  lien  is  a  special  remedy  given 
by  statute  not  contract  and  arises  from  the  employment  of  services  and 
the  use  of  material  with  the  owner's  consent  or  knowledge. 

Medumici'  liena— Improyementi  by  Leisee— Knowledge  of  Owner. 

6.  A  mechanic's  lien  attaches  to  leased  property  for  repairs  by  the 
lessee  where  the  materials  or  labor  were  furnished  for  the  improve- 
ment, and  the  lessor  had  either  actual  or  constructive  knowledge  that  it 
was  being  made,  unless  the  lessor  gives  the  notice  of  nonresponsibility 
provided  for  by  Section  7419,  L.  0.  L. 

Mechanics'    liena— Bight   to— Notice   to    Owner— Improvement    hj 


7.  Where  the  lessor  knew  in  a  general  way  that  improvements  were 
being  made,  but  posted  no  notice,  the  lien  attaches,  though  the  lessor 
did  not  know  the  details  of  the  improvement. 

Mechanics'  Liens—Becording  Lease— Unanthorlzed  Book— Notice. 

8.  A  lease  recorded  in  a  book  termed  "Miscellaneous  Becords,"  for 
which  the  law  makes  no  provision,  imparts  no  constructive  notice  to 
one  furnishing  material  to  the  tenant. 

[As  to  effect  of  irregularities  or  defects  in  recording  of  instru- 
ments, see  notes  in  30  Am.  Dec.  463;  06  Am.  St.  Bep.  307.] 

Mechanics'  liens — ^Proceedings  to  Perfect— Notice— Completion  of  Con- 
tract. 

9.  Where  a  mechanic's  lien  notice  stated  facts  which  showed  that  it 
was  filed  within  60  days  after  the  completion  of  the  contract,  the  state- 
ment therein  that  not  less  than  60  days  had  expired  from  the  comple- 
tion of  the  ''building"  does  not  render  it  void. 

From  Multnomah:  John  P.  Ejivanaugh,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  McBridb. 

This  is  a  suit  by  W.  A.  Dailey,  doing  business  as 
United  Glass  &  Glazing  Company,  against  Anna  M. 
Cremen  and  others  to  foreclose  a  mechanic's  lien^upon 
a  certain  building  situated  in  Portland,  Oregon.  The 
plaintiff  claimed  a  lien  for  labor  and  material  fur- 
nished in  the  alteration  and  repair  of  the  building. 
The  Thomas  E.  Hulme  Company  claimed  a  lien  for 
materials  furnished  and  labor  performed  in  installing 
the  plumbing.  Sellick  &  Hoggan  claimed  a  lien  for 
material  furnished  and  labor  performed  in  building 
and  placing  metal  partitions  in  the  building.  They 
also  claimed  as  assignees  of  a  lien  of  the  Standard  Box 
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&  Lumber  Company  for  building  material  used  in  the 
alteration  and  repair  of  the  building.  The  defendants 
A.  Johnson  &  Co.,  claimed  a  lien  for  labor  performed 
and  materials  furnished  in  the  alteration  and  repair 
of  the  building.  L.  E.  KoUock  &  Co.,  and  T.  B.  M. 
Somerville  claimed  similar  liens.  The  court  found  ad- 
versely to  the  lien  claims  of  C-  A.  Bartz,  Pacific  States 
Electrical  Company,  and  Columbia  Carriage  &  Auto 
Works,  and  also  to  the  claim  of  plaintiff,  Dailey,  and 
.made  a  favorable  finding  and  decree  as  to  the  other 
claimants,  from  which  decree  the  defendant  Mary 
Cremen  and  another  appeal.  She  was  the  owner  of 
the  building,  and  on  the  thirty-first  day  of  July,  1912, 
leased  it  to  one  E.  H.  Norton,  giving  him  possession 
about  September  1,  1912.  The  lease  contains  the  fol- 
lowing provisions  in  regard  to  improvements  and 
alterations : 

**He,  said  lessee,  will  make  certain  improvements 
and  alterations  in  and  to  said  building  in  the  time 
and  manner  following,  to  wit :  Said  improvements  and 
alterations  must  include  the  building  and  installing  of 
safety  deposit  vaults  in  the  first  story  of  said  building 
and  the  equipment  of  said  vaults  with  suitable  doors 
and  Unings  and  fixtures  and  trimmings ;  and  said  im- 
provements and  alterations  may  include  such  other 
things  as  said  lessee  desires.  All  of  said  improve- 
ments and  alterations  must  be  so  made  and  installed 
as  not  to  weaken  or  injure  said  building;  and  before 
work  is  commenced  thereon  said  lessee  must  submit 
any  plans  and  specifications  therefor  to  said  lessor, 
and  allow  her  a  reasonable  time  to  examine  the  same, 
and  make  any  objections  she  may  have  thereto.  •  * 
If,  however,  said  lessee  fully  and  faithfully  performs 
and  complies  with  all  his  covenants  and  agreements 
herein  contained,  he  may  upon  the  expiration  of  this 
lease  remove  and  appropriate  to  his  own  use  said 
vaults  and  the  doors  and  linine^s  and  fixtures  and  trim- 
mings thereof.  •  •  He,  the  said  lessee,  will  not,  except 
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as  in  paragraph  numbered  Hhird'  of  this  lease,  and 
hereinafter  in  this  paragraph  provided,  make  any  un- 
lawful or  improper  or  offensive  use  of  or  suffer  or  per- 
pait  any  strip  or  waste  of  or  in  or  to  said  leased  prem- 
ises, or  make  or  suffer  to  be  made  any  alterations  in 
or  additions  to  said  building  hereby  leased :  Provided, 
however,  that  said  lessee  may  at  any  time,  under  the 
supervision  of  said  lessor  and  in  such  manner  as  shall 
not  weaken  or  injure  or  deface  said  building,  make  any 
alteration  in  or  addition  to  said  building  which  does 
not  cost  more  than  $500  and  is  proper  for  or  necessary 
to  any  lawful  use  permissible  under  this  lease  to  which 
said  building  is  being  or  is  about  to  be  applied :  And 
provided  further  that  said  lessee  may  at  any  time 
make  any  alteration  in  or  addition  to  said  building 
which  does  cost  more  than  $500  in  the  following  man- 
ner, to  wit:  (a)  Said  lessee  must  first,  and  before  com- 
mencing work  on  said  alteration  or  addition,  submit 
the  plans  and  specifications  therefor  to  said  lessor^ 
•  *  (b)  Said  lessee  must  second,  and  before  commenc- 
ing work  on  said  alteration  or  addition,  furnish  a  good 
and  sufficient  bond,  with  a  surety  thereon  of  the  same 
kind  as  is  required  for  the  bond  mentioned  in  para- 
graph numbered  *  second'  of  this  lease,  in  and  by 
which  bond  said  surety  shall  undertake  and  agree  that 
said  lessee  shall  make  and  install  said  alteration  or  ad- 
dition in  accordance  with  the  plans  and  specifications 
therefor,  and  fully  and  promptly  pay  for  all  labor  per- 
formed and  materials  furnished  in  the  making  and  in- 
stallation of  said  alteration  or  addition;  and  (c)  said 
alteration  or  addition  must  be  so  made  and  installed  as 
not  to  injure  or  weaken  said  building. ' ' 

There  was  also  a  covenant  that  the  lessee  would  not 
permit  any  law  of  the  State  of  Oregon  or  ordinance 
of  the  City  of  Portland  to  be  violated  upon  the  prem- 
ises, and  a  stipulation  that  the  lessee  would  keep  the 
premises  free  from  liens,  and  that  the  lessor  should 
not  in  any  way  be  made  liable  for  the  cost  of  any 
alterationSi  repairs  or  additions  to  the  premises. 
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Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  58  Or.  622  (117  Pac.  xi).    Ajfibmbd. 

From  Multnomah :  John  P.  Ejivanaugh,  Judge. 

For  appellant  there  was  a  brief  submitted  by 
Messrs.  Sheppard  d  Brock. 

For  respondents  W.  A.  Dailey  and  L.  E.  Kollock  & 
Company,  there  was  a  brief  over  the  name  of  Messrs. 
Kollock  (&  Zollinger. 

For  respondent  Thomas  E.  Hulme  Company  there 
was  a  brief  by  Messrs.  Malarkey,  Seabrook  <&  Dibble. 

For  respondents  A.  Johnson  &  Co.,  Standard  Box  & 
Lumber  Co.  and  Sellick  &  Hogan  there  was  a  brief 
submitted  over  the  name  of  Messrs.  Lewis  <&  Lewis. 

Mb.  Justice  MoBbidb  delivered  the  opinion  of  the 
court. 

Whether  the  stipulation  in  the  lease  as  to  the  in- 
stallation of  safe  deposit  boxes  in  the  building  was 
mandatory  or  permissive  cannot,  in  the  view  we  take 
of  this  case,  materially  affect  the  result.  From  the 
whole  testimony  we  find  the  facts  to  be  these:  That 
Mrs.  Cremen,  through  her  agent,  W.  N.  Gatens,  nego- 
tiated a  lease  of  the  premises  to  E.  H.  Norton,  and 
subsequently  put  him  in  possession,  such  occupancy 
beginning  about  September  1,  1912,  and  on  November 
16,  1912,  Norton  forfeited  his  lease  and  was  ejected 
from  the  premises ;  that  all  the  alterations  and  repairs 
concerning  which  there  is  any  dispute  had  been  made 
at  that  date,  and  with  the  actual  knowledge  of  defend- 
ant Mary  Cremen  and  her  agent ;  that  she  did  not  give 
the  notice  required  by  Section  7419,  L.  0.  L.,  and  the 
building  Vis  therefore  subject  to  such  liens,  unless  by 
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reason  of  matters  hereinafter  discussed  the  attempt  to 
fasten  them  upon  the  property  has  become  nugatory. 

1,  2.  One  of  the  objections  to  the  validity  of  some  of 
the  liens  is  that  the  work  was  performed  in  a  manner 
and  with  materials  not  permitted  by  the  ordinances  of 
the  City  of  Portland,  but  said  ordinances  are  not 
pleaded  as  required  by  Section  90,  L.  0.  L.,  nor  proved 
by  any  certified  copy.  There  is  testimony  of  the 
oflScials  that  certain  portions  of  the  work  did  not  com- 
ply with  the  ordinances,  and  was  torn  out  and  replaced 
for  that  reason,  and  that  other  parts  of  the  work  were 
commenced  before  permits  were  issued,  but  this  testi- 
mony seems  to  be  merely  the  construction  the  wit- 
nesses place  upon  the  ordinances,  and  is  incompetent. 
In  any  event,  we  do  not  think  materialmen  and  labor- 
ers are  bound  to  know  whether  permits  have  been  is- 
sued or  whether  the  material  furnished  is  to  be  used 
in  a  manner  or  is  of  a  character  which,  under  the  cir- 
cumstances, cannot  be  used  in  a  building.  That  is  a 
matter  to  be  settled  between  the  owner  or  lessee  of  the 
building  and  the  city  authorities,  and  in  the  absence 
from  the  record  of  the  ordinance  and  building  regula- 
tions of  the  City  of  Portland  we  are  not  inclined  to 
consider  the  objection. 

3-5.  The  fact  that  a  portion  of  the  material  used  in 
the  alterations  made  in  the  building  was  subsequently 
torn  out  and  other  materials  substituted  can  make  no 
diflference  as  to  the  right  of  the  lienor  to  recover.  He 
furnishes  material  *'to  be  used'*  on  the  projected  im- 
provement, and,  if  it  is  actually  furnished  and  used, 
it  is  not  his  fault  that  it  is  so  used  or  of  such  a  char- 
acter that  it  is  afterward  torn  out  and  other  material 
substituted.  Neither  is  it  material  that  the  improve- 
ment made  was  in  violation  of  the  terms  of  the  lease, 
unless^  perhapsj  in  a  case  where  the  party  furnishing 
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the  material  or  labor  has  such  actual  knowledge  of 
these  terms  as  to  make  him  guilty  of  assisting  in  the 
perpetration  of  a  fraud  upon  the  lessor.  The  right 
to  enforce  a  lien  is  * '  a  peculiar,  particular  and  special 
remedy  given  by  statute  and  circumscribed  by  the 
circumstances  of  its  own  creation '^  14  Am.  &  Eng. 
Ency.  of  Law,  p.  5.  It  is  created  by  statute  aild  not 
from  contract,  and  arises  from  the  employment  of  ser- 
vices and  the  use  of  materials  with  the  owner's  consent 
or  knowledge. 

6.  Under  our  statute  these  things  must  concur  to 
authorize  a  lien  against  the  owner  of  a  building  for 
labor  or  materials  and  by  the  lessee  in  making  repairs 
or  alterations  in  a  building:  First,  the  materials  or 
labor  must  be  furnished  for  the  purpose  of  the  im- 
provement; second,  the  lessor  must  have  had  either 
actual  or  constructive  knowledge  that  the  improve- 
ment was  being  made.  If  these  concur,  the  owner  is 
liable,  unless  he  gives  the  notice  of  nonresponsibility 
required  by  the  statute. 

7.  As  before  remarked,  we  are  of  the  opinion  that 
the  owner  of  the  building  knew  in  a  general  way  at 
least  that  improvements  and  changes  were  being  made 
in  the  building.  That  some  changes  and  improve- 
ments were  contemplated  and  must  of  necessity  be 
made  is  evidenced  from  the  very  nature  of  the  case. 
It  is  probable  she  was  not  aware  of  all  the  details, 
but  we  think  this  is  not  necessary.  Being  put  upon 
notice  that  changes  of  some  character  were  being  made, 
it  was  her  duty,  if  she  did  not  consider  the  character 
of  her  tenant  or  the  $1,000  deposit  made  in  lieu  of  an 
undertaking  to  protect  from  liens  a  sufficient  guaranty, 
to  post  the  notice,  which  would  have  absolved  her  from 
all  responsibility. 
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8.  The  lease  in  this  case  was  not  recorded  in  any 
legal  record-book  of  the  county,  but  in  a  book  termed 
**  Miscellaneous  Records, '*  for  which  the  law  makes  no 
provision,  and  which  imparts  no  constructive  notice 
to  anyone,  and,  so  far  as  these  claimants  were  con- 
cerned, its  contents  were  secret.  The  comments  of  the 
court  in  the  case  of  Mosher  v.  Lewis,  10  Misc.  Rep.  373 
(31  N.  Y.  Supp.  433),  which,  though  not  identical,  is 
in  many  respects  similar  to  the  case  at  bar,  are  of 
value  in  this  connection.  Speaking  of  the  effect  of 
conditions  in  the  lease  as  affecting  the  right  to  a  lien, 
the  court  says: 

**The  learned  trial  judge  thought  the  present  case 
distinguishable  from  those  above  referred  to  because 
of  the  plaintiffs '  alleged  notice  of  the  fact  that,  pursu- 
ant to  agreement  with  the  lessees,  at  whose  request 
and  upon  whose  promise  to  pay  the  plaintiffs  per- 
formed the  services  and  furnished  the  materials,  the 
lessors  and  owners  defendant  were  in  no  manner  to  be 
answerable  for  the  improvements  or  repairs.  Neither 
in  Otis  V.  Dodd  [90  N.  Y.  336]  nor  in  any  other  of  the 
cases  referred  to  did  it  appear  that  the  lienors  had,  or 
did  not  have  notice  of  a  like  provision  in  the  agreement 
under  which  the  persons  causing  the  improvements 
or  repairs  to  be  made  were  in  possession  of  the  prem- 
ises; hence  the  circumstance  of  such  notice  is  to  be 
taken  as  immaterial.  But,  though  the  determination 
of  the  last-mentioned  proposition  may  not  be  involved 
in  the  former  decisions,  it  is  our  opinion  that  such 
notice  cannot  impair  the  right  to  a  lien  as  against  the 
lessors  and  owners,  defendant's,  interest  in  the  prem- 
ises. The  right  to  such  a  lien  did  not  exist  at  com- 
mon law:  Spruck  v.  McRoberts,  139  N.  Y.  193,  197 
[34  N.  E.  896];  Benton  v.  Wicktvire,  54  N.  Y.  226; 
Mushlitt  V.  Silverman,  50  N.  Y.  360 ;  Freeman  v.  Cram, 
3  N.  Y.  305;  Grant  v.  Van  Dercook,  8  Abb.  Pr.  (N.  S.) 
455;  Huxford  v.  Bogardus,  40  How.  Pr.  94.  It  4s  a 
peculiar,  particular  and  special  remedy  given  by  stat- 
ute, founded  and  circumscribed  by  the  terms  of  its 
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own  creation  * :  15  Am,  &  Eng.  Ency.  of  Law,  5,  It  is 
created  by  the  statute,  but  arises,  not  from  contract, 
but  from  the  employment  of  services  and  the  use  of 
materials  in  improvements  or  repairs  with  the 
'  owner  *s*  consent,  though  it  may  be  incidental  to  a 
contract:  15  Am.  &  Eng.  Ency.  of  Law,  65,  note  5; 
Frost  V.  Ilsley,  54  Me.  345,  351.  The  present  me- 
chanic's lien  law  does  not  prescribe  ignorance  of  the 
mechanic  or  materialman  of  the  'owner's*  agreement 
with  another,  whereby  the  latter  has  assumed  the  ex- 

Eense  as  a  condition  of  the  right  to  acquire  the  lien; 
^  ence  we  may  not  annex  it.  The  determinative  fact 
is  that  the  services  were  employed,  or  the  materials 
furnished,  with  the  'owner's'  consent.  In  Miller  v. 
Mead,  127  N.  Y.  544,  549  [28  N.  E.  387,  13  L.  E.  A. 
701],  it  was  held  that  the  'owner'  and  'contractor'  can- 
not by  agreement  among  themselves,  to  which  the 
lienor  was  not  a  party,  and  of  which  he  had  no  notice, 
subordinate  the  lien  of  a  mechanic  or  materialman  to 
the '  owner 's '  claim  for  advances.  Whether  the  lienor 's 
rights,  as  such,  would  have  been  impaired  if  he  had 
notice  of  the  provisions  of  the  agreement,  the  court 
did  not  i^ndertake  to  say.  However,  the  question  of 
notice  cannot  arise  in  the  present  case.  That  the 
plaintiffs  did  not  have  actual  notice  of  the  lessees' 
covenant  to  make  the  improvements  and  repairs  at 
their  own  expense  appeared  from  unchallenged  proof, 
if,  indeed  aflBrmative  proof  of  non-notice  was  requisite 
to  the  plaintiffs'  case;  and  constructive  notice  to  the 
plaintiffs  in  favor  of  the  lessors  and  own.ers  defend- 
ant did  not  arise  from  the  fact  of  the  record  of  the 
lease." 

In  that  case  the  statute  seems  to  have  required  the 
"consent"  of  the  owner  t9  the  improvement.  Our 
statutes  require  that  the  owner  shall  have  "knowl- 
edge ' '  of  them,  but  the  principle  involved  is  the  same. 
We  have  examined  the  cases  cited  by  learned  counsel 
for  appellant,  but  the  statutes  are  so  variant  and  the 
holdings  of  different  courts  upon  similar  statutes  are 
80  inharmonious  that  it  is  impracticable  in  the  limits 
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of  this  opinion  to  discuss  them.  In  this  state  the  hold- 
ing upon  this  subject  has  been  uniform  that  where 
materials  are  actually  furnished  and  used  by  the  lessee 
in  the  construction  or  alteration  of  a  buildings  and  the 
landlord  has  knowledge  of  that  fact  and  fails  to  give 
the  notice  prescribed  by  the  statute,  his  interest  in 
the  property  is  subject  to  the  lien.  In  fact,  the  courts 
seem  to  have  assumed  as  a  matter  of  course  that  the 
statute  is  subject  to  no  other  construction :  Title  Guar- 
antee Go.  V.  Wrenn,  35  Or.  62  (56  Pac.  271,  76  Am.  St. 
Eep.  454) ;  Nottingham  v.  McKendrick,  38  Or.  495  (57 
Pac.  195,  63  Pac.  822) ;  Marshall  v.  Gardinell,  46  Or. 
410  (80  Pac.  652) ;  Ghenoweth  v.  Spencer,  64  Or.  540 
(131  Pac.  302,  Ann.  Gas.  1914D,  678). 

9.  It  is  further  urged  that  the  liens  of  Hulme  &  Co. 
are  void  upon  their  face.  It  is  claimed  that  the  state- 
ment in  the  first  notice  of  lien  that  the  60  days  had 
not  elapsed  since  the  completion  of  the  building,  and 
in  the  second  notice  that  30  days  had  not  passed  since 
the  completion,  renders  both  liens  void,  for  the  reason 
that  the  law  required,  the  Uen  of  an  original  contractor 
to  be  filed  within  60  days  after  the  completion  of  the 
contract.  The  notices  disclose  the  latter  fact  upon 
their  face.  The  first  lien  was  filed  December  20,  1912, 
and  stated  facts  showing  that  the  contract  was  com- 
pleted on  November  19,  1912,  and  the  second  lien  con- 
tained language  declaring  that  the  contract  in  that 
instance  was  completed  November  15,  1912,  and  the 
notice  of  lien  filed  January  10, 1913 ;  both  being  within 
60  days  from  the  completion  of  the  contract.  In  ad- 
dition to  this,  we  question  the  correctness  of  the  dic- 
tum in  Equitable  Savings  <&  Loan  Assn.  v.  Hewitt,  55 
Or.  329  (106  Pac.  447),  wherein  it  was  held  that  a  lien 
notice  which  stated  that  60  days  had  not  elapsed  since 
the  *' completion  of  the  building, '*  instead  of  the  **com- 
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pletion  of  the  contract,'*  was  void.  An  examination  of 
the  opinion  in  that  case  shows  that  the  decision  of  this 
question  was  not  necessary,  as  that  opinion  had  already 
held  the  lien  void  upon  other  grounds,  and  an  examina- 
tion of  the  briefs  indicates  that  the  question  was  not 
discussed  therein.  Section  7420,  L.  0.  L.,  prescribes 
what  the  lien  notice  shall  contain  in  the  following 
language : 

**  A  claim  containing  a  true  statement  of  his  demand, 
after  deducting  all  just  credits  and  offsets,  with  the 
name  of  the  owner,  or  reputed  owner,  if  known,  and 
also  the  name  of  the  person  by  whom  he  was  employed 
or  to  wholn  he  furnished  the  materials,  and  also  a  de- 
scription of  the  property  to  be  charged  with  said  lien, 
suflScient  for  identification,  which  claim  shall  be  veri- 
fied by  the  oath  of  himself  or  of  some  other  person 
having  knowledge  of  the  facts.'* 

It  would  seem  that  a  compliance  with  these  require- 
ments is  sufficient,  and  they  are  all  observed  in  the 
lien  notices  now  under  discussion:  Allen  v.  Elwert, 
29  Or.  428,  438  (44  Pac.  824,  48  Pac.  54) ;  Cook  v.  Rome 
Brick  Co.,  98  Ala.  409  (12  South.  918) ;  Houston  v. 
Wetzel,  69  W.  Va.  682  (72  S.  E.  786). 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

80  Or.— 18 


A 
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Argued  July  0,  reversed  July  20,  1915. 
Argued  on  rehearing  March  8,  affirmed  April  25,  1916. 

PORTLAND  V.  POETLAND  GAS  &  COKE  CO.* 

(150  Pac.  273  J  156  Pac.  1070.) 

Oas— Llcenie  "Tax." 

1.  Where  a  city  provided  by  ordinance  that  every  person  or  corpo- 
ration furnishing  gas  should  pay  a  "license"  of  3  per  cent  of  its  gross 
receipts,  confessedly  a  revenue  measure,  the  imposition  was  a  "tax," 
however  characterized. 

Statutes— Bepeal  by  ImpUcatioiL 

2.  The  repeal  by  implication  of  a  former  by  a  latter  aet  is  not  fa- 
vored. 

[As  to  repeal  of  statute  by  implication,  see  note  in  88  Am.  St. 
Bep.  271.] 

Gaa— Franchise  Tax  on  Ckw  Prodncers-^Validity— Statutes. 

3.  Portland  City  Charter,  Section  3,  grants  the  city  all  govern- 
mental powers,  except  those  expressly  conferred  on  other  public  corpo- 
rations. Section  73,  subdivision  21,  empowers  the  council  to  grant 
licenses  to  raise  revenue,  and  to  fix  by  ordinance  the  amount  to  be  paid. 
An  ordinance  was  enacted  levying  a  "license  tax"  of  3  per  cent  of  the 
gross  receipts  on  all  concerns  selling  gas.  Section  3552,  L.  O.  L.,  as 
amended  by  acts  of  1913,  includes  within  the  terms  "land,  real  estate, 
and  real  property"  all  franchises  and  privileges  owned  by  any  corpo- 

.  ration,  except  the  right  to  be  a  corporation.  Title  XXVIII,  Chapter  8, 
L.  0.  L.,  embodying  the  general  scheme  of  state  taxation,  especially 
Section  3670,  requires  that  all  taxes  levied  by  any  municipalitv  shall 
be  imposed  according  to  the  value  of  the  property  shown  by  the  last 
assessment-roll,  that  they  shall  be  collected  by  the  county  collector  at 
the  rate  declared  by  the  city,  and  the  amount  returned  to  the  municipal- 
ity. Defendant  gas  company  refused  to  pay  the  "license  tax"  levied 
by  ordinance,  contending  that  under  Section  3552  its  franchise  had 
been  taxed  as  real  property,  so  that  the  new  exaction  was  double  taxa- 
tion, and  that  the  procedure  of  Chapter  8  for  the  collection  of  municipal 
taxes  was  exclusive  and  the  license  ordinance  invalid.  Held  that  the 
procedure  of  Chapter  8  referred  only  to  assessable  property  to  be  taxed 
ad  valorem,  and  did  not  treat  of  taxes  on  privileges  independent  of 
tangible  property;  that  the  legislation  chartering  the  city,  enacted  in 
1903,  should  be  construed  with  Section  3552,  enacted  in  1907,  if  pos- 
sible, since  repeals  by  implication  are  not  favored;  and  that  such  sec- 
tion, relating  only  to  tangible  property,  did  not  preclude  the  city  from 
exacting  the  license  tax  under  its  charter. 

[As  to  constitutional  limitations  on  power  to  impose  lieense 
taxes,  see  note  in  129  Am.  St.  Bep.  249.] 

*  As  to  whether  taxation  of  business  or  occu  '  ion  of  a  pnblie  service 
corporation  and  of  its  franchise  or  right  to  occupy  the  streets  is  double 
taxation,  see  note  in  28  L.  &.  A.  (K.  &)  221.  Bspobtb. 
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Gai—Iicense  Tax  on  Chw  Oompany— Validity— Statutes. 

4.  Held,  also,  that,  if  the  license  tax  were  a  burden  on  the  property 
itaelf,  it  was  nevertheless  valid  as  a  tax  on  defendant's  franchise  to  be 
a  corporation  aa  property,  distinct  from  the  franchise,  such  as  the  right 
to  acquire  property  by  eminent  domain,  exercised  by  the  corporation 
as  such,  the  franchise  to  be  generaUy  taxable  as  a  privilege,  also  as 
property,  while  Section  3552,  L.  0.  L.,  expressly  excludes  such  franchise 
from  the  category  of  real  property. 

Ctas— Idcenae  Tax  on  Chw  Company— Validity— Statutes. 

5.  Held,  also,  that  the  tax  was  valid  as  an  occupation  tax  on  all  per- 
sons selling  gas  in  the  city,  its  object  being  coufessedly  to  provide  addi- 
tional revenue,  for  a  state  or  municipality  may  impose  an  ad  valorem 
tax  on  property  used  in  a  calling  and  also  impose  a  license  tax  as  a 
condition  to  the  right  to  carry  on  the  pursuit. 

Municipal  Corporations — ^Tax  on  Property--Qa8  Franchise. 

6.  An  ordinance  of  the  City  of  Portland,  operating  under  a  legisla- 
tive charter  (Sp.  Laws  1903,  p.  3)  requiring  every  person  or  corporation 
engaged  in  furnishing  gas  for  commercial  purposes  to  pay  the  city  a 
license  of  3  per  cent  of  the,  gross  receipts  upon  its  business  within  the 
city,  could  not  be  sustained  as  a  tax  on  property,  because  the  city  could 
not  levy  a  property  tax  for  general  purposes,  except  on  the  property 
and  in  the  manner  pointed  out  by  general  laws. 

Ucenses    Franchise  Tax— Validity— Charter. 

7.  Such  ordinance  could  not  be  upheld  as  a  license,  or  as  a  tax  on 
business,  because  it  was  not  an  exercise  of  the  power  conferred  by  the 
charter  (Sp.  Laws  1903,  p.  &9,  S  73,  subd.  21),  empowering  the  council 
to  grant  licenses  to  raise  revenue  and  to  fix  by  ordinance  the  amount  to 
be  paid. 

Municipal  Corporations — Tax— Constitutional  and  Statutory   Provi- 
sions. 

8.  The  charter  of  the  City  of  Portland  (Sp.  Laws  1903,  p.  3),  Section 
3  of  which  granted  the  city  all  governmental  powers  except  those  ex- 
pressly conferred  on  other  public  corporations,  and  Section  74  of  which 
provided  that  the  enumeration  of  particular  powers  should  not  be  con- 
strued to  impair  any  general  grant  of  power  enacted  when  Article  XI, 
Section  5,  of  the  Constitution  declared  that  acts  of  the  legislative  as- 
sembly incorporating  cities  should  restrict  their  powers  of  taxation, 
and  prior  to  the  constitutional  amendments,  known  as  Section  2  of 
Article  XI  and  Section  la  of  Article  IV,  was  not  intended  to  vest  a 
power  of  taxation  at  large,  so  that  the  city  might  reach  out  and  assume 
the  power  to  tax  without  limitations  or  restrictions. 

Municipal  Corporations — Ordinance — Conformity  to   Charter— Local, 
Special  and  Municipal  Legislation. 

9.  Under  Article  IV,  Section  la,  of  the  Constitution  reserving  to  the 
voters  of  every  municipality  the  initiative  and  referendum  as  to  all 
local  and  special  municipal  legislation,  and  Article  XI,  Section  2,  con- 
ferring upon  a  city  the  power  to  enact  or  amend  its  charter,  subject  to 
the  Cons^tution,  it  is  necessary  for  a  city  to  trace  its  rights  to  legislate 
to  some  provision  ef  its  charter;  the  words  "local,  special,  and  mu- 
nicipal legislation"  not  meaning  that  a  municipality  can  legislate  unto 
itse£f  a  power  to  legislate. 
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From  Multnomah:  William  N.  Gatens,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  by  the  City  of  Portland  against 
the  Portland  Gas  &  Coke  Company.  By  virtue  of  an 
ordinance  hereinafter  mentioned  to  provide  additional 
revenue  for  the  City  of  Portland,  this  action  was  in- 
stituted to  recover  a  3  per  cent  license  tax  upon  the 
gross  receipts  of  the  defendant  as  a  corporation  en- 
gaged in  the  business  of  selling  gas  in  the  city. 

Upon  a  demurrer  to  the  complaint,  the  court  ren- 
dered judgment  for  the  defendant,  from  which  the 
plaintiff  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Henry  A.  Davie  and  Mr.  Walter  P.  La  Roche,  City 
Attorney,  with  an  oral  argument  by  Mr.  Davie. 

• 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Mr.  James  G.  Wilson,  Mr. 
H.  W.  Strong  and  Mr.  John  A.  Laing,  with  an  oral 
argument  by  Mr.  Cotton. 

Mb,  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

In  respect  to  the  matters  involved  in  this  action,  the 
City  of  Portland  operates  under  a  charter  formulated 
by  an  act  of  the  legislative  assembly  of  the  state  ap- 
proved January  23,  1903.  Section  3  thereof  reads 
thus : 

**The  City  of  Portland  shall  be  invested  within  its 
limits  with  authority  to  perform  all  public  services 
and  with  all  govermental  powers  except  such  as  are 
expressly  conferred  by  law  upon  other  public  corpora- 
tions and  subject  to  the  limitations  prescribed  by  the 
constitution  and  laws  of  the  state,  except  as  hereinafter 
provided. ' ' 
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Section  114  authorizes  the  council  to  assess,  levy 
and  collect  taxes  upon  all  property,  both  real  and  per- 
sonal, not  exempt  from  taxation  within  the  city  not 
exceeding  seven  mills  on  each  dollar  of  valuation. 
Subdivision  21  of  Section  73  empowers  the  council: 

*'To  grant  licenses  with  the  object  of  raising  revenue 
or  of  regulation,  or  both,  for  any  and  all  lawful  acts, 
things  or  purposes,  and  to  fix  by  ordinance  the  amount 
to  be  paid  therefor,  and  to  provide  for  the  revoking 
of  the  same.  No  license  shall  be  granted  to  continue 
for  a  longer  period  than  one  year  from  the  date  there- 
of. All  money  received  from  licenses  for  vehicles  of 
every  description,  whether  for  pleasure  or  for  busi- 
ness, shall  go  to  the  credit  of  the  street  repair  fund, 
but  the  council  may  in  its  discretion  set  aside  the 
moneys  arising  from  licenses  upon  bicycles  for  the 
construction  or  repair  of  bicycle  paths.*' 

The  complaint  alleges  the  public  municipal  character 
of  the  plaintiff  under  the  act  of  January  23,  1903,  and 
amendments  thereto,  and  the  corporate  entity  of  the 
defendant.    It  states: 

' '  That  the  defendant  is  now,  and  during  all  the  times 
hereinafter  mentioned  or  referred  to  has  been,  en- 
gaged in  the  business  of  selling  and  furnishing  gas  for 
lighting,  heating,  fuel  and  other  commercial  purposes 
within  the  corporate  limits  of  the  City  of  Portland. ' ' 

It  is  further  averred  that  at  a  general  city  election 
on  June  5, 1911,  the  legal  voters  duly  enacted  an  ordi- 
nance entitled: 

"An  ordinance  to  provide  additional  revenue  for 
the  City  of  Portland;  to  levy  a  license  on  the  gross 
receipts  of  persons  and  corporations  selling  gas,  nat- 
ural or  manufactured,  for  lighting,  heating,  fuel  or 
other  commercial  purposes  within  the  City  of  Port- 
land; defining  the  manner  of  ascertaining  the  nature 
and  extent  of  such  gross  receipts;  defining  a  person 
and  corporation  within  the  meaning  of  this  ordinance. 
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and  providing  a  penalty  for  the  violation  of  the  pro- 
visions of  this  ordinance. '^ 

This  municipal  enactment  is  set  ont  at  large  in  the 
complaint.  After  defining  the  word  '*  person '*  to  in- 
clude an  individual,  or  copartnership,  and  **  corpora- 
tion ' '  to  mean  every  corporation,  company,  association 
or  joint-stock  company,  other  than  an  individual  or  co- 
partnership, the  ordinance,  in  Section  2,  reads  thus : 

*' Every  person,  or  corporation,  engaged  in  the  busi- 
ness of  selling  or  furnishing  gas,  either  natural  or 
manufactured,  for  lighting;  heating,  fuel  or  other 
commercial  purposes  within  the  City  of  Portland,  shall 
pay  to  the  City  of  Portland,  a  license  of  three  (3)  per 
centum  of  the  gross  receipts  of  such  person  or  cor- 
poration received  upon  its  business  within  the  City  of 
Portland,  which  license  shall  be  paid  annually  by  said 
person,  or  corporation,  to  the  treasurer  of  the  City  of 
Portland  on  the  first  day  of  March  of  each  year  for 
the  preceding  year  ending  December  31st.  Provided 
that  the  payment  to  be  made  as  required  by  this  sec- 
tion and  the  statement  to  be  made  as  required  by  Sec- 
tion 3  hereof  on  March  1,  1912^  shall  be  upon  and 
cover  and  embrace  the  gross  receipts  of  any  such  per- 
son, or  corporation,  between  the  date  this  ordinance 
takes  effect  and  December  31, 1911. '^ 

In  substance,  Section  3  requires  persons  in  charge 
of  the  business  named  to  make  a  sworn  statement  on 
or  before  March  1st  of  each  year  of  its  gross  receipts, 
and  declares  the  3  per  cent  demand  to  be  a  debt  re- 
coverable by  an  action  at  law  in  the  name  of  the  City 
of  Portland  in  any  court  having  competent  jurisdic- 
tion. A  penalty  is  imposed  upon  the  persons  charged 
with  that  duty  for  failure  to  make  the  report.  It  is 
averred  that  the  resident  officers  of  the  defendant  com- 
pany made  a  statement  showing  that  its  gross  receipts 
from  Jime  6, 1911,  to  December  31st  of  the  same  year 
amounted  to  $587,639.47,  but  that  the  defendant  has 
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utterly  failed  to  pay  any  part  of  the  3  per  cent  thereof 
as  required  by  the  ordinance. 

1.  It  is  contended  by  the  company,  and  conceded  by 
the  city,  that  the  exaction  contemplated  by  the  ordi- 
nance is  a  tax,  for  the  reason  that  no  regulation  under 
the  police  power  is  attempted  by  the  city  enactment. 
On  the  contrary,  it  is  confessedly  a  revenue  measure, 
and  this  being  true,  by  whatever  term  it  may  be  char- 
acterized, whether  license,  or  public  burden,  or  en- 
forced contribution,  it  is  none  the  less  a  tax.  The 
precise  question  presented  is  whether  the  city  has  the 
right  to  levy  such  a  tax. 

2,  3.  The  defendant  argues  that  the  exaction  at- 
tempted was  one  levied  upon  the  defendant's  fran- 
chises; that,  inasmuch  as  these  privileges  were  taxed 
under  the  general  laws,  the  assessment  of  which  was 
adopted  as  a  basis  for  the  city  taxes,  the  demand  pro- 
vided for  by  the  ordinance  in  question  amounted  to 
double  taxation  in  favor  of  the  city.  Under  Chapter 
268  of  the  Laws  of  Oregon  for  1907,  reproduced  in 
Section  3552,  L.  0.  L.,  as  amended  by  the  act  of  Feb- 
ruary 26,  1913  (Laws  1913,  p.  325),  there  is  included 
within  the  terms  *'land,  real  estate  and  real  property, '^ 
'*all  franchises  and  privileges  granted  by  or  pursu- 
ant to  any  law  of  this  state,  or  municipal  ordinance 
or  resolution,  owned  or  used  by  any  person  or  corpora- 
tion, other  than  the  right  to  be  a  corporation.''  The 
general  scheme  of  state  taxation  embodied  in  Chapter 
8  of  Title  XXVm,  L.  0.  L.,  especially  in  Section  3670, 
requires  that  all  taxes  levied  by  any  incorporated  city 
or  town  shall  be  imposed  upon  the  property  therein 
respectively  assessable  according  to  its  valuation  as 
shown  by  the  assessment-roll  last  compiled  by  the 
county  assessor,  and  that  they  shall  be  collected  by 
the  county  tax  collector  at  the  rate  declared  by  the  city 
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authorities,  and  the  amounts  collected  returned  to  the 
proper  municipality.  From  the  legislation  mentioned 
the  defendant  would  deduce  two  conclusions:  (1)  That 
its  franchises  have  been  taxed  as  real  property  and  col- 
lection worked  out  through  the  county  tax  collector  for 
the  benefit  of  the  city,  and  that  to  enforce  the  ordi- 
nance in  question  would  amount  to  double  taxation 
upon  the  same  property;  and  (2)  that  the  procedure 
thus  fashioned  by  the  state  for  the  collection  of  muni- 
cipal taxes  ii?  exclusive  of  all  other  methods  of  raising 
revenue  by  a  city,  with  the  result  that  on  both  grounds 
the  ordinance  is  void.  The  state  law  providing  that 
the  work  of  the  county  assessor  in  listing  property 
should  be  adopted  by  a  city  as  a  basis  upon  which  to 
collect  its  tax  refers  only  to  assessable  things  to  be 
taxed  according  to  their  value.  It  does  not  treat  of 
a  tax  upon  privileges  independent  of  tangible  property. 
It  was  not  the  intention  of  the  legislative  assembly  to 
cut  off  all  sources  of  revenue  from  municipalities  ex- 
cept an  ad  valorem  tax.  The  legislation  of  1903  incor- 
porating a  city  and  the  enactments  of  1907  relating  to 
the  levy  of  city  taxes  based  upon  a  county  assessment 
must  both  be  construed  to  stand,  if  possible.  The  re- 
peal of  the  former  act  by  an  implication  supposed  to  be 
contained  in  the  latter  is  not  favored.  Considering, 
therefore,  that  the  act  of  1907  relates  only  to  property 
taxable  on  a  valuation  basis,  we  are  of  the  opinion  that 
it  did  not  affect  the  power  of  the  city  to  acquire 
revenue  by  granting  licenses  for  any  and  all  lawful 
acts,  things  or  purposes  as  set  out  in  subdivision  21 
of  Section  73  of  the  municipal  charter. 

4.  It  will  be  remembered  that  the  statute  classifying 
franchises  and  privileges  as  real  property  excepts 
therefrom  the  right  to  be  a  corporation.  Conceding, 
then,  for  the  moment  that  this  is  a  burden  imposed 
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upon  the  property  itself,  still  it  would  be  competent 
to  tax  the  franchise  to  be  a  corporation,  for  that  por- 
tion of  its  granted  privileges  is  clearly  distinguishable 
from  others  which  it  might  acquire  by  purchase  or  by 
the  right  of  eminent  domain.  It  is  said,  in  Section 
47a  of  Gray  on  Limitation  of  Taxation  Powers,  that : 

**The  franchise  to  be  is  generally  taxed  as  a  privi- 
lege. Doubtless  in  view  of  the  general  rules  with  re- 
spect to  taxation  of  franchises  it  may  also  be  taxed 
as  property.^' 

And  the  author,  indorsed  by  many  precedents,  makes 
a  clear  discrimination  between  the  franchise  to  be  and 
the  franchise  to  do.  The  legislative  assembly  has 
observed  the  same  distinction,  putting  the  latter  in  the 
category  of  real  property  and  leaving  the  question 
open  as  to  the  former.  As  stated  by  Mr.  Justice  Mat- 
thews in  Memphis  R.  Co.  v.  Commissioners,  112  XJ.  S. 
609  (28  L.  Ed.  837,  5  Sup.  Ct.  Rep.  299) : 

**The  essential  properties  of  corporate  existence  are 
quite  distinct  from  the  franchises  of  the  corporation. 
The  franchise  of  being  a  corporation  belongs  to  the 
corporators,  while  the  powers  and  privileges,  vested 
in  and  to  be  exercised  by  the  corporate  body  as  such, 
are  the  franchises  of  the  corporation.*' 

Looking  at  the  matter  of  franchise  as  one  of  prop- 
erty from  the  ad  valorem  viewpoint,  and  remembering 
that  according  to  its  charter  the  city  is  invested  within 
its  limits  with  **all  governmental  powers,**  we  hold 
that  it  would  be  admissible  to  tax  as  property  that 
part  of  the  defendant's  franchise  authorizing  it  to 
be  a  corporation ;  for  that  is  expressly  excluded  by  the 
state  legislation  from  the  category  of  real  property. 

5.  The  city,  however,  has  not  attempted  to  impose  an 
ad  valorem  tax  even  upon  the  franchise  of  the  defend- 
ant to  be  a  corporation.    Stripped  of  the  euphemism 


202  Portland  v.  Portland  Gas  &  Coke  Co.     [80  Or. 

of  license,  the  ordinance  in  question  must  be  construed 
as  attempting  to  levy  an  occupation  tax  upon  all  per- 
sons and  corporations  engaged  in  the  business  of  sell- 
ing  or  furnishing  gas  within  the  City  of  Portland. 
Confessedly  the  object  of  the  city  legislation  was  to 
provide  additional  revenue.  It  does  not  attempt  any 
regulation  whatever  on  the  manner  in  which  the  busi- 
ness shall  be  conducted.  The  municipality  was  given 
authority  by  its  charter  to  grant  licenses  with  the  ob- 
ject of  raising  revenue.  This  amounts  to  nothing  dif- 
ferent from  saying  it  had  a  right  to  impose  an  occupa- 
tion tax.  It  is  plain  that  if  an  individual,  having  no 
right  to  lay  a  main  in  the  street,  or  any  other  privilege 
of  that  kind,  should  engage  in  the  city  in  the  business 
of  selling  gas  compressed  into  tanks,  it  would  be  per- 
missible for  the  municipality  to  levy  an  occupation  tax 
upon  him  in  addition  to  the  property  tax  upon  the  ap- 
pliances which  he  might  use  in  the  manufacture  of  the 
commodity.  In  like  manner  it  could  levy  a  tax  accord- 
ing to  value  upon  the  teams,  wagons  and  other  vehicles 
used  by  transfer  or  express  companies  operating  in 
the  city,  and  in  addition  thereto  might  levy  an  occupa- 
tion tax  for  the  use  of  those  very  teams  and  vehicles. 
The  right  of  the  defendant  corporation  to  do  business 
at  all  in  the  city  is  referable  to  the  franchise  to  be  a 
corporation,  for  without  that  portion  of  its  grant  giv- 
ing it  identity  as  an  artificial  being  it  could  not  engage 
in  any  transaction  whatever.  It  is  quite  as  permis- 
sible to  impose  an  occupation  tax  upon  this  conven- 
tional personage  for  the  privilege  of  doing  business  in 
the  city  as  it  is  upon  a  natural  individual  engaged  in 
the  same  or  similar  enterprise.  It  is  said  by  Mr.  Jus- 
tice Bean,  in  Oregon  v.  Pacific  States  T.  <&  T.  Co.,  53 
Or.  162,  164  (99  Pac.  427,  428) : 
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'*The  annual  license  fee  required  by  the  act  of  1903 
to  be  paid  by  corporations  is  a  business  or  excise  tax 
on  the  right  to  be  or  exercise  the  powers  of  a  corpora- 
tion, and  is  in  no  sense  a  tax  on  property;  nor  is  it 
a  tax  on  the  business  or  franchise  which  the  corpora- 
tion, when  organized,  may  exercise.  *  *  The  right  to 
be  a  corporation,  or  do  business  as  such,  rests  entirely 
within  the  discretion  of  the  state,  and  it  may  therefore 
require  it  to  pay  a  specified  sum  each  year,  or  at  slated 
intervals,  for  the  privilege.  The  payment  of  such  fee 
or  tax,  however,  does  not  exempt  the  corporation  from 
other  forms  of  taxation.  It  may  be  also  required  to 
pay  a  tax  on  its  tangible  property  and  a  tax  on  its 
intangible  property  or  franchise,  the  latter  to  be  in 
proportion  to  its  income  or  measured  in  any  other  way 
the  lawmaking  power  may  adopt. ' ' 

In  New  Jersey  v.  Anderson,  203  U.  S.  483  (51  L.  Ed. 
284,  27  Sup.  Ct.  Eep.  137),  the  question  was  about  the 
nature  and  validity  of  the  franchise  tax  imposed  by 
the  State  of  New  Jersey  upon  the  Cosmopolitan  Power 
Company,  a  corporation.  The  company  was  organized 
under  the  laws  of  that  state,  had  its  principal  office 
there,  but  had  no  property  in  New  Jersey.  It  con- 
ducted all  its  business  and  had  all  its  holdings  in  the 
State  of  Illinois.  Much  like  the  ordinance  here  in  ques- 
tion,  the  New  Jersey  statute  required  the  company 
to  make  a  statement  of  its  business  and  pay  a  license 
fee  or  franchise  tax  of  a  certain  per  cent  on  its  capital 
stock.  Having  failed  to  render  the  statement,  the  au- 
thorities levied  a  tax  and  presented  the  claim  to  the 
assignee  in  bankruptcy  of  the  company.  The  Supreme 
Court  of  the  United  States,  speaking  by  Mr.  Justice 
Day,  after  discussing  the  question,  says : 

** Without  undertaking  to  analyze  these  numerous 
cases  or  to  harmonize  the  views  expressed  by  different- 
judges,  we  think  the  weight  of  judicial  decision  in  that 
state  favors  the  view  that  this  is  a  tax  imposed  upon 
the  right  of  the  corporation  to  continue  to  be  a  corpora- 
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tion,  with  power  to  exercise  its  corporate  franchises, 
based  upon  the  amount  of  its  capital  stock  issued  and 
outstanding/' 

It  is  well  established  by  the  authorities  that  it  is 
not  double  taxation  to  impose  an  ad  valorem  tax  upon 
the  property  of  a  corporation  or  individual  and  like- 
wise to  prescribe  a  tax  for  the  use  of  the  same  property 
all  for  the  purpose  of  revenue.  The  one  is  a  direct 
property  tax,  and  the  other  is  a  privilege  or  occupation 
tax.  The  rule  is  thus  succinctly  stated  in  Section  1410, 
Dillon  on  Municipal  Corporations    (5  ed.) : 

**The  state  or  the  municipality  under  statutory  au- 
thority may  collect  an  ad  valorem  tax  upon  property 
used  in  a  calling  and  may  at  the  same  tune  impose  a 
license  tax  on  the  pursuit  as  a  condition  of  the  right 
to  carry  on  that  pursuit,  and  the  fact  that  both  the 
property  and  the  business  or  pursuit  are  taxed  does 
aot  constitute  double  taxation  * ' :  Goldsmith  v.  Himts- 
vUle,  120  Ala.  182  (24  South.  509) ;  Kentz  v.  Mobile, 
120  Ala.  623  (24  South.  592) ;  Florida  Cent,  d  P.  R. 
Co.  V.  Columbia,  54  S.  C.  266  (32  S.  E.  408) ;  Ex  parte 
Hoffert  (S.  D.),  148  N.  W.  20  (52  L.  B.  A.  (N.  S.) 
949) ;  Salt  Lake  City  v.  Christensen  Co.,  34  Utah,  38 
(95  Pac.  523,  17  L.  R.  A.  (N.  S.)  898) ;  Jackson  v. 
Neff,  64  Fla.  326  (60  South.  350) ;  Mark  v.  District  of 
Columbia,  37  App.  D.  C.  563  (37  L.  R.  A.  (N.  S.)  440) ; 
Blackrock  Copper  M.  S  M.  Co.  v.  Tingey,  34  Utah, 
369  (98  Pac.  180,  131  Am.  St.  Rep.  850,  and  note,  28 
L.  B.  A.  (N.  S.)  255). 

We  conclude,  therefore,  that  the  inclusion  of  its 
franchises,  except  the  right  to  be  a  corporation,  in  the 
category  of  real  property,  does  not  exempt  the  defend- 
ant from  the  character  of  exaction  for  revenue  pur- 
poses set  out  in  the  ordinance  here  involved.  We  hold, 
also,  that  the  city  legislation  provided  for  an  occupa- 
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tion  tax  which  might  be  imposed  without  any  refer- 
ence to  regulation  as  a  purely  revenue  measure.  With 
the  amount  or  reasonableness  of  the  demand  we  have 
nothing  to  do  upon  the  demurrer  to  the  complaint. 
The  sole  question  which  we  undertake  to  decide  upon 
the  issue  as  here  presented  is  that  the  city  has  a  right 
to  impose  a  tax  of  the  kind  mentioned  upon  the  privi- 
lege of  doing  business  in  the  city  as  a  dealer  in  gas. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Bbvbbsbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Jubtiob  Benson  and 
Mb.  Jusxigb  Habbis  concur. 


▲rgaed  Maxell  8,  affirmed  April  25,  1010. 

On  BsHEABiNa. 

(156  Pac.  1070.) 

In  Banc.    Statement  by  Mb.  Justice  Habbis. 

At  an  election  held  on  June  5, 1911,  the  legal  voters 
of  the  City  of  Portland  adopted  an  ordinance  which  re- 
quires ^' every  person,  or  corporation,  engaged  in  the 
business  of  selling  or  furnishing  gas,  either  natural  or 
manufactured,  for  lighting,  heating,  fuel  or  other  com- 
mercial purposes  within  the  City  of  Portland"  to  pay 
the  city  **a  license  of  three  (3)  per  centum  of  the  gross 
receipts  of  such  person  or  corporation  received  from 
its  business  within  the  city.*'  The  defendant  refused 
to  pay,  and  the  city  commenced  an  action  to  recover 
for  the  period  commencing  June  6,  1911,  and  ending 
December  31, 1911.  After  alleging  the  corporate  char- 
acter of  the  plaintiff,  and  that  the  defendant  is  a  pri- 
vate corporation  engaged  in  selling  gas,  the  complaint 
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recites  the  ordinance  in  extenso,  alleges  the  amount  of 
the  gross  receipts  during  the  period  mentioned,  and 
demands  judgment  for  the  tax  and  penalty  provided 
for  in  the  ordinance. 

A  demurrer  to  the  complaint  was  sustained,  and,  the 
plaintiff  having  elected  to  stand  upon  its  complaint, 
the  court  granted  the  defendant  a  judgment  for  its 
costs  and  disbursements.  The  city  prosecuted  an  ap- 
peal from  the  judgment,  and  after  holding  that  the 
complaint  was  sufficient  {City  of  Portland  v,  Portland 
Gas  <&  Coke  Co.,  ante,  p.  194  (150  Pac.  273),  we  granted 
a  petition  for  a  rehearing.  Since  the  rendition  of  the 
first  opinion  we  have  not  only  heard  a  reargument  of 
this  cause,  but  we  have  also  heard  the  oral  arguments 
and  examined  the  briefs  in  Portland  v.  Portland  Ry., 
L.  d  P.  Co.,  which  involves  every  question  presented 
here.  Fourteen  printed  briefs,  filed  in  the  two  cases, 
not  only  display  an  exhaustive  research  of  the  authori- 
ties, but  they  also  record  the  last  word  which  the  in- 
dustry and  ingenuity  of  counsel  can  suggest  in  support 
of  their  respective  contentions. 

Affirmed  on  Behbabino. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Henry  A.  Davie  and  Mr.  Walter  P.  La  Roche,  City 
Attorney,  with  an  oral  argument  by  Mr.  Davie. 

On  rehearing  there  was  a  brief  submitted  for  the 
respondent  over  the  names  of  Mr.  William  W.  Cotton, 
Mr.  James  G.  Wilson,  Mr.  H.  W.  Strong  and  Mr.  John 
A.  Laing,  with  an  oral  argument  by  Mr.  Cotton. 

Mb.  JusTtcB  Harris  delivered  the  opinion  of  the 
court 

6, 7.  The  opinion  which  was  delivered  to-day  in  Port-, 
land  V.  Portland  Ry.,  L.  <&  P.  Co.,  156  Pac.  1058,  is  de- 
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cisive  of  the  instant  case.  The  two  ordinances  were 
adopted  by  the  same  voters  at  the  same  election,  and 
they  are  identical  in  terms,  except  that  one  applies  to 
the  sale  of  gas  and  the  other  to  the  sale  of  electricity. 
Applying  the  principles  announced  in  Portland  v.  Port- 
land  Ry.,  L.  <&  P.  Go,,  the  ordinance  concerning  the  sale 
of  gas  is  void.  It  cannot  be  sustained  as  a  tax  on 
property,  because  the  city  cannot  levy  a  property  tax 
for  general  purposes,  except  on  the  property  and  in 
the  manner  pointed  out  by  general  laws.  The  ordi- 
nance cannot  be  upheld  as  a  license,  or  as  a  tax  on  busi- 
ness, because  it  is  not  an  exercise  of  the  power  con- 
ferred by  subdivision  21  of  Section  73  of  the  charter. 
It  is  not  necessary  to  indulge  in  any  extended  discus- 
sion of  the  instant  case,  for  the  reason  that  every  issue 
raised  here  is  examined  at  some  length  in  the  opinion 
relating  to  the  tax  on  receipts  derived  from  the  sale 
of  electricity ;  and  since  all  that  is  said  there  concern- 
ing the  power  of  the  city  to  levy  a  property  tax,  as  well 
as  all  that  is  stated  about  the  right  of  the  city  to  im- 
pose a  tax  or  license  on  a  business,  applies  here,  the 
principles  announced  there  will  not  be  elaborated  upon. 
8.  Supplementing,  however,  the  discussion  concern- 
ing the  cotention  of  the  city  that  Sections  3  and  74  en- 
dow the  city  with  authority  to  pass  the  ordinance,  at- 
tention is  now  called  to  Section  5  of  Article  XI  of  the 
State  Constitution: 

**Acts  of  legislative  assembly  incorporating  towns 
and  cities  shall  restrict  their  powers  of  taxation.  •  •  * ' 

The  ordinance  in  question  was  submitted  to  the  legal 
voters  at  a  time  when  the  legislative  charter  of  1903 
was  still  in  force.  The  charter  of  1903  was  enacted 
by  the  legislature  prior  to  the  adoption  of  the  consti- 
tutional amendments  known  as  Section  2  of  Article  XI 
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and  Section  la  of  Article  IV.  When  it  is  remembered 
that  the  language  of  Section  5  of  Article  XI  impera- 
tively commanded  the  legislature  not  to  confer  upon 
municipalities  unrestricted  powers  of  taxation,  by  no 
fair  rule  of  construction  can  it  be  said  that  the  law- 
making body  by  Sections  3  and  74,  when  read  in  the 
light  of  the  rest  of  the  charter,  intended  to  set  the 
power  of  taxation  at  large,  so  that  the  municipality 
might  reach  out  and  assume  unto  itself  the  power  to 
tax  without  limitation  or  restriction;  and,  moreover, 
Section  3  expressly  provides  that  it  is  **  subject  to  the 
limitations  prescribed  by  the  Constitution  and  laws  Df 
the  state.  ^^ 

9.  The  contention,  persistently  made  by  the  city, 
that  it  is  not  necessary,  to  trace  its  right  to  legislate 
to  some  provision  of  its  charter,  is  set  at  rest  by  Rob- 
ertson V.  Portland,  77  Or.  121  (149  Pac.  546).  A 
charter  is  requisite  now  to  the  same  extent  as  it  was 
before  the  adoption  of  Section  2  of  Article  XI  and  Sec- 
tion la  of  Article  IV,  as  those  sections  now  appear  in 
our  Constitution.  The  power  of  a  city  to  enact  or 
amend  its  charter  is  conferred  by  Section  2  of  Article 
XI,  and  the  very  language  of  that  section  implies  the 
necessity  of  a  charter.  Section  la  of  Article  IV  does 
not  empower  a  city  or  other  municipality  to  take  unto 
itself  any  municipal  authority ;  the  words  *  *  local,  spe- 
cial and  municipal  legislation,'*  found  in  this  section 
of  the  Constitution,  do  not  mean  that  a  municipality 
can  legislate  unto  itself  a  power  to  legislate:  State  ex 
rel.  V.  Port  of  Astoria,  79  Or.  1  (154  Pac.  399,  407). 
None  but  a  city  or  town  can  legislate  unto  itself  a 
power  to  legislate,  and  that  privilege  exists  because  of 
Section  2  of  Article  XL 
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The  judgment  entered  by  the  Circuit  Court  is 
afiSrmed.  Affirmed  on  Behbabino. 

Mb.  Justice  Eakin  absent. 

Mb.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion : 

The  opinion  of  Mr.  Justice  Habbis  on  rehearing, 
affirming  the  Circuit  Court  in  sustaining  the  demurrer 
to  the  complaint,  is  based  upon  the  views  he  expressed 
in  Portland  v.  Portland  Ry.,  L.  <&  P.  Co.  An  analysis 
of  this  latter  opinion  shows  that  it  depends  very 
largely,  if  not  exclusively,  upon  the  new  matter  in  the 
answer.  In  the  present  case  the  issue  of  law  is  waged 
upon  a  demurrer  to  the  complaint  That  pleading  con- 
tains no  intimation  of  the  various  defenses  set  up  in 
the  other  case.  The  only  feature  in  common  between 
these  two  cases  is  the  applicability  of  subdivision  21 
of  Section  73  oT  the  Portland  charter,  stating  the  pow- 
ers of  the  council  and  reading  in  part  thus : 

**To  grant  licenses  with  the  object  of  raising  reve- 
nue or  of  regulation  or  both  for  any  and  all  lawful 
acts,  things  or  purposes  and  to  fix  by  ordinance  the 
amount  to  be  paid  therefor,  and  to  provide  for  the  re- 
voking  of  the  same.  No  license  shall  be  granted  to 
continue  for  a  longer  period  than  one  year  from  the 
date  thereof. '^ 

The  opinion  seems  strictly  to  construe  the  term  ** li- 
cense,*' and  to  teach  that  the  only  way  in  which  the 
city  could  exercise  the  authority  conferred  by  the  sub- 
division quoted  would  be  to  say  that  it  shall  be  unlaw- 
ful for  any  person  or  corporation  to  sell  gas  in  the 
City  of  Portland  without  paying  a  license  of  3  per  cent 
of  the  gross  receipts  of  the  business^  and  to  impose  a 
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penalty  for  the  violation  of  such  ordinance.  The 
Laundry  Case  (D.  C),  22  Fed.  701 -yReser  v.  Umatilla 
County,  48  Or.  326  (86  Pac.  595, 120  Am.  St.  Eep.  815), 
and  Home  Ins.  Co.  v.  AugurSta,  50  Ga,  530,  are  cited 
in  support  of  this  doctrine.  In  the  first  of  these  cases 
Judge  Deady  held  that  the  power  to  **  regulate  and  con- 
trol  washhouses  and  public  laundries'*  justified  a  rea- 
sonable license  fee  to  cover  the  expense  of  issuing  a 
permit,  but  did  not  authorize  any  excess  of  that 
amounting  to  a  revenue  or  tax.  This  construction  of 
that  charter  provision  is  much  shaken,  if  not  entirely 
overthrown,  by  the  decision  of  this  court  in  Abraham 
V.  Roseburg,  55  Or.  359  (105  Pac.  401,  Ann.  Gas. 
1912 A,  597),  where  it  was  decided  that  **to  license  and 
regulate  all  such  callings,  trades  and  employments  as 
the  public  good  may  require  to  be  licensed  and  regu- 
lated'* was  broad  enough  to  sanction  a  revenue  meas- 
ure framed  under  such  a  charter  provision.  Besides, 
Judge  Deady  put  his  decision  of  the  Laundry  Case  on 
the  ground  that : 

**A  power  to  license  should  be  used  only  for  regula- 
tion unless  there  is  something  in  the  language  of  the 
grant  or  the  circumstances  of  the  case  clearly  indicat- 
ing that  it  was  also  intended  to  be  used  for  the  purpose 
of  revenue.'^ 

Taking  the  language  of  his  opinion  thus  quoted  as 
the  reason  for  his  judgment,  we  have  ample  ground  to 
distinguish  the  instant  case  from  the  question  under 
his  consideration.  Since  the  present  Portland  charter 
gives  authority  to  impose  licenses  **with  the  object  of 
raising  revenue  or  of  regulation  or  both,''  the  Laun- 
dry Case  is  no  obstacle  to  the  purpose  of  the  ordinance 
in  question,  for  the  intention  to  provide  revenue  by  a 
license  system  is  plainly  expressed  in  the  excerpt 
quoted  above.    The  present  case  would  be  like  Reser 
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V.  Umatilla  County,  if  the  statute  had  attempted  to 
charge  dealers  in  gas  a  certain  amount  on  every  cubic 
foot  of  that  article  which  they  sold.  The  Reser  Case 
declared  that  a  specific  sum  charged  upon  each  sheep 
driven  into  Oregon  from  another  state  for  pasturage 
here  was  a  tax,  and  hence  void  for  want  of  uniformity 
on  an  ad  valorem  basis.  This  is  not  applicable  to  the 
present  contention  for  that  reason.  The  Home  Insur- 
ance Case  says : 

**A  license  is  a  right  granted  by  some  competent  au- 
thority to  do  an  act  whidi  without  such  authority  would 
be  illegal." 

This  is  sound  lexicology,  but  it  is  curious  to  observe 
that  in  that  very  case  the  court  refused  to  enjoin  the 
collection  of  what  was  called  **a  license  tax,''  an  ex- 
action practically  the  same  as  the  city  would  enforce  in 
the  present  instance. 

To  place  the  decision  on  a  strict  technical  definition 
of  the  word  ** license,"  without  regard  to  the  wider 
scope  of  the  charter  provision,  is  in  my  judgment  to 
sacrifice  substance  for  form.  The  declared  object  of 
the  provision,  among  others,  is  that  of  raising  revenue. 
It  may  be  coupled  with  regulation,  or  not,  in  the  dis- 
cretion of  the  council.  The  power  may  be  applied  to 
lawful  acts,  things,  or  purposes.  These  are  lawful  to 
begin  with,  and  it  is  not  necessary,  for  revenue  pur- 
poses, at  least,  to  declare  them  unlawful  as  a  means 
of  collecting  taxes.  In  construing  this  statute  we  must 
look  at  the  substance  as  well  as  the  letter.  As  said 
by  Mr.  Justice  Holmes  in  Galveston  etc.  Ry.  Co.  v. 
Texas,  210  U.  S.  217  (52  L.  Ed.  1031,  28  Sup.  Ct.  Itep. 
638): 

**  Neither  the  state  courts  nor  the  legislatures,  by  giv- 
ing the  tax  a  particular  name,  or  by  the  use  of  some 
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form  of  words,  can  take  away  our  duty  to  consider  its 
nature  and  effect.'' 

True,  it  is  that,  if  the  city  chose  to  do  so,  it  could 
grant  a  permit  to  a  person  or  corporation  to  sell  gas 
within  the  municipal  boundaries,  providing  a  certain 
fee  was  paid  for  the  privilege,  and  could  enforce  the 
same  by  some  form  of  punishment,  including  the  revo- 
cation of  the  license.  Even  then  payment  of  the  fine 
would  not  liquidate  the  tax  imposed.  But  these  pow- 
ers and  the  manner  of  their  exercise  are  permissive. 
Considered  as  a  revenue  measure,  the  subdivision  men- 
tioned establishes  an  occupation  tax.  Invested  as  it 
is  with  authority  to  perform  all  public  services  and 
with  all  governmental  powers,  the  City  of  Portland 
could  provide  any  other  lawful  procedure  for  enforc- 
ing the  payment  of  the  impost  upon  the  occupation  of 
the  defendant.  As  well  it  might,  it  has  chosen  a  means 
of  collection  by  an  action  against  the  delinquent  who 
fails  to  pay  the  license  charge  prescribed  by  the  ordi- 
nance. The  same  result  is  attained  as  though  it  had 
chosen  to  issue  a  paper  to  be  styled  ''a  license  to  sell 
gas,''  and  provided  for  a  fine  or  other  lawful  punish- 
ment for  doing  business  without  such  a  document.  The 
legislation  devised  by  the  city  to  enforce  the  occupation 
tax  under  the  name  of  license  is  within  the  reason  and 
spirit  of  subdivision  21  of  Section  73.  The  question  of 
the  tax  being  exorbitant  and  confiscatory  is  not  before 
us  in  this  suit.  We  are  not  at  liberty  to  divine  what 
defenses  the  defendant  may  be  able  to  present,  nor  to 
suppose  they  will  be  the  same  as  those  urged  in  the 
other  case.  The  complaint  states  a  cause  of  action  and 
is  not  amenable  to  the  general  demurrer. 

For  these  reasons,  I  am  unable  to  assent  to  the  con- 
clusion reached  by  my  learned  Brother. 

Mb.  Chief  Justice  Moobb  concurs  in  this  dissent. 
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KURTZ  V.  SOUTHERN  PACIFIC  CO. 

(166  Pac.  367;  156  Pac.  794.) 

Eminent    Domain — ^Uie    of    Highways — Oon^iensation    of    Abutting 
Owner^-Taldng.'' 

1.  Section  3279,  L.  O.  L.,  provides  that  when  the  County  Court 
vacates  a  street,  the  land  so  dedicated  to  public  use  attaches  to 
the  lots  bordering  thereon,  all  right  thereto  vesting  in  the  abutting 
owners.  Article  I,  Section  18,  of  the  Constitution  provides  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  com- 
pensation, nor  except  in  case  of  the  state  without  such  compensation 
first  assessed  and  tendered.  Article  XI,  Section  4,  provides  that  no 
person's  property  shall  be  taken  by  any  corporation  under  authority 
of  law  without  compensation  being  first  paid  or  secured.  The  city 
council  authorized  the  building  of  a  spur  track  along  a  street  in 
front  of  plaintiff's  land  at  a  distance  of  not  less  than  10  feet  from 
his  line,  retaining  power  to  regulate  the  use  of  the  track.  A  rail- 
road started  building  a  track,  a  curve  of  which  approached  within 
42  inches  of  plaintiff's  line,  without  making  compensation.  Held  that 
the  construction  of  the  spur  was  a  taking  of  private  property  pro- 
hibited by  the  Constitution,  so  as  to  require  payment  before  con- 
struction, and  not  assessment  only  of  damages  thereafter. 

[As  to  right  of  abutting  owner  to  enjoin  railroad  from  laying 
tracks  in  street  without  making  compensation,  see  note  in  Ann. 
Gas.  1913E,  874.] 

Ucenaes-— XTse  of  Streeta— Nature  of  Purpose. 

2.  While  the  right  of  a  person  to  drive  a  team  or  vehicle  on  a 
traveled  street  or  haul  by  ordinary  means  his  own  goods  thereon  is 
common  to  all  citizens,  when  he  engages  in  the  transportation  of 
passengers  or  freight  for  hire,  he  is  pursuing  a  special  business,  and 
the  municipality  may  require  the  payment  of  a  license  fee  for  such 
use. 

Municipal  CknrporationB — Use  of  Streets — ^Nature  of  Purpose. 

3.  A  city  may,  by  ordinance,  erant  to  a  person  the  right  to  trans- 
act any  business  on  the  streets  which,  without  such  permission,  might 
be  regarded  as  a  nuisance. 

Licenses — ^Use  of  Streets — ^Effect. 

4.  The  immunity  conferred  by  municipal  license  to  use  the  streets 
for  transporting  persons  or  goods  for  hire  does  not  relieve  the  licensee 
from  liability  to  an  individual  who  sustains  some  special  injury 
separate  and  distinct  from  that  suffered  by  the  public  at  large  on 
account  of  such  license. 

Eminent   Domain— XTse    of    Streets— Special   Purposes— Damage    to 
Property— Erldenoe. 

5.  The  excavation  for  constructing  a  spur  track  in  a  street  abut- 
ting plaintiff's  property  interfering  with  his  ingress  and  egress  and 


214  Kurtz  v.  Southern  Pacific  Co.  [80  Or. 

lessening  the  rental  value  of  Ms  property  is  a  special  injugr  on  ae- 
eoant  of  which  equity  will  intervene  and  protect  his  rights. 


Eminent  Domain — ^Nuisance— Priyate   Nuisance— Locality — ^EfTect 

a.  That  plaintifTs  apartment  house  and  dwelling  were  in  a  dis- 
trict devoted  to  commercial  enterprises  in  which  the  use  of  spur 
switches  was  essential  to  successful  operation  does  not  affect  his 
right  to  enjoin  the  nuisance  of  constructing  railway  tracks  in  the 
street  passing  his  property  or  demand  damages  for  such  construc- 
tion, but  he  could  make  such  use  of  his  own  buildings  as  suited  his 
convenience,  unless  he  interfered  with  the  public  right. 

Eminent  Domain— Damages — ^Evidence. 

7.  To  recover  loss  of  rentals  from  abutting  property  caused  by 
the  construction  of  a  spur  switch,  plaintiff,  in  an  action  for  injunction, 
and  damages,  must  show  whether  general  business  depression  or  the 
construction  work  decreased  the  rental  value. 

From  Marion :  William  Galloway,  Judge. 
Department  2.    Statement  by  Mb.  Chief  Justicb 

MOOBB. 

This  is  a  suit  by  G.  Frederic  Kurtz  to  enjoin  the 
Southern  Pacific  Company,  a  corporation,  and  the  Ore- 
gon &  California  Eailroad  Company,  a  corporation, 
from  building  a  railway  switch  in  a  public  street.  The 
facts  are  that  the  defendant,  the  Oregon  &  California 
Bailroad  Company,  a  corporation,  owns  a  steam  rail- 
way system,  the  main  line  of  which  is  laid  north  and 
south  on  Twelfth  Street  in  Salem,  Oregon.  From  this 
line  at  that  place  a  short  branch,  used  for  transporta- 
tion of  freight,  extends  west  along  the  middle  of  Trade 
Street.  These  lines  have  been  leased  to  the  defendant, 
the  Southern  Pacific  Company,  a  corporation,  which  is 
engaged  in  operating  trains  thereon.  The  plaintiff,  G. 
Frederic  Kurtz,  owns  a  rectangular  tract  of  land,  com- 
mencing at  the  southeast  corner  of  lot  4  in  block  8  in 
that  city,  and  extending  from  that  comer  west  82.5  feet 
along  the  north  side  of  Trade  Street,  and  north  74.5 
along  the  west  side  of  Church  Street.  At  the  south- 
east corner  of  this  real  property  has  been  erected  a 
two-story  flat,  the  apartments  of  which  are  leased  to 
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families.  At  the  southwest  comer  stands  a  1%-story 
dwelling,  which  has  also  been  leased.  About  3  feet  west 
of  the  latter  building  is  the  Cherry  City  Mill,  where 
flour  is  manufactured.  Much  of  the  wheat  used  for 
that  purpose  is  procured  from  the  farmers,  who  effect 
at  the  mill  a  sale  for  the  grain  which  they  haul  with 
teams  to  market.  Quite  a  quantity  of  wheat,  however, 
is  obtained  from  Eastern  Oregon  and  is  shipped  to  the 
mill  by  rail,  A  great  deal  of  the  flour  so  manufactured 
is  shipped  by  rail  to  various  points.  In  receiving 
wheat  or  in  shipping  flour  in  this  manner  about  50 
freight-cars  a  year  are  used,  each  one  being  left  on 
the  track  in  the  middle  of  Trade  Street,  and  the  load  is 
either  hauled  to  the  mill  or  from  it  to  the  cars  by  teams, 
entailing  an  expense  of  50  cents  a  ton  for  drayage.  In 
order  to  avoid  such  outlay  and  to  prevent  interference 
with  the  operation  of  trains  on  the  branch  line,  the 
owner  of  the  mill  tried  to  secure  from  the  plaintiff  the 
right  to  put  in  a  spur  switch,  but  the  privilege  could 
not  be  obtained.  Thereupon  the  owner  of  the  mill  ap- 
plied for  relief  to  the  council  of  Salem,  and  on  June  27, 
1912,  an  ordinance  was  enacted  authorizing  the  Oregon 
&  California  Eailroad  Company  to  build  the  switch, 
so  that  the  inside  rail  should  not  be  nearer  than  10 
feet  from  the  south  line  of  block  8,.  and  to  operate  the 
siding  for  a  term  of  25  years.  The  permission  was 
granted,  however, *upon  the  condition  that  the  company 
would  make  necessary  fills  and  excavations,  so  as  to 
bring  the  railway  line  to  the  established  grade  at  that 
place,  and  also  to  put  down  street  pavement  beside 
and  between  the  tracks  to  correspond  with  the  improve- 
ment required  by  ordinance.  The  city  reserved  to 
itself  the  right  to  prescribe  the  manner  of  using  the 
spur  switch,  to  designate  the  time  empty  cars  should 
remain  thereon,  and  to  impose  a  penalty  for  a  violation 
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of  either  of  these  regulations.  Pursuant  to  that  ordi- 
nance the  defendants  made  an  excavation  on  the  north 
side  of  Trade  Street  in  front  of  the  plaintiff's  land, 
so  that  when  there  were  laid  in  such  trench  ties  and 
rails,  the  top  of  the  track  would  be  at  grade.  From 
points  of  intersection  with  the  branch  line  in  the  mid- 
dle of  that  street  east  of  Church  Street  rails  were  laid 
to  the  southeast  comer  of  plaintiff's  premises,  the 
north  rail  being  about  42  inches  south  of  the  sidewalk. 
When  the  placing  of  the  rails  had  reached  such  point, 
this  suit  was  instituted.  Issues  having  been  there- 
after joined,  the  cause  was  tried  and  the  suit  dismissed, 
from  which  decree  the  plaintiff  appeals. 

Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  L.  McNary,  Mr.  John  H.  McNary  and  Mr. 
Everil  M.  Page,  with  an  oral  argument  by  Mr.  Charles 
L.  McNary. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Ralph  E.  Moody  and  Mr.  George  O.  Bingham, 
with  an  oral  argument  by  Mr.  Moody. 

Opinion  by  Mb.  Chief  Justice  Moobb, 

1.  The  statute  of  this  state  provides  generally  that 
when,  upon  proper  application  and  due  notice,  the 
County  Court  of  any  county  vacates  a  street,  the  land 
so  dedicated  to  the  public  shall  be  attached  to  the  lots 
or  ground  bordering  on  such  street,  and  all  right  or 
title  thereto  shall  vesf  in  the  person  or  persons  owning 
the  property  on  each  side  thereof,  in  equal  proportions : 
Section  3279,  L.  0.  L.  In  construing  this  enactment 
it  has  been  held  that  notwithstanding  the  dedication 
of  a  city  street,  the  title  in  fee  to  the  highway  remains 
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in  the  dedicator  until  it  passes  by  a  conveyance  of  a  lot, 
when  the  grantee  takes  and  holds  the  title  to  the  mid- 
dle of  the  street  upon  which  the  land  abuts,  subject, 
however,  to  the  public  easement  therein :  McQuaid  v. 
Portland  etc.  By.  Co.,  18  Or.  237  (22  Pac.  899) ;  Lanhin 
V.  TetwUliger,  22  Or.  97  (29  Pac.  268) ;  Huddleston  v. 
Eugene,  34  Or.  343  (55  Pac.  868,  43  L.  R.  A.  444).  In 
John  P.  Sharkey  Co.  v.  City  of  Portland,  58  Or.  362 
(106  Pac.  1331,  114  Pac.  933),  Mr.  Justice  McBbidb, 
discussing  this  subject,  says : 

**It  is  settled  past  controversy  in  this  state  that  the 
abutting  owner  is  also  the  owner  of  the  soil  of  the  street 
in  front  of  his  lot  to  the  center  of  the  street,  subject  to 
the  right  of  the  dty  to  improve  the  same  for  the  pur- 
pose of  travel/' 

The  organic  law,  regulating  the  condemnation  of 
land,  provides: 

'*  Private  property  shall  not  be  taken  for  public  use 
•  •  without  just  compensation;  nor  except  in  case  of 
the  state,  without  such  compensation  first  assessed  and 
tendered' ':  Axtide  I,  Section  18,  of  the  Constitution  of 
Oregon, 

**No  person's  property  shall  be  taken  by  any  corpo- 
ration, under  authority  of  law,  without  compensation 
being  first  made  or  secured  in  such  manner  as  may  be 
prescribed  by  law":  Id.,  Article  XI,  Section  4. 

In  McCammon  etc.  L.  Co.  v.  Trinity  etc.  R.  Co.,  104 
Tex.  8  (133  S.  W.  247,  Ann.  Gas.  1913E,  870,  36  L.  B.  A. 
(K  SO  662,  the  Supreme  Court  of  Texas,  in  construing 
clauses  of  the  Constitution  of  that  state,  which  pro- 
vided that  without  consent  of  the  owner  his  property 
shall  not  be  ** taken,  damaged,  or  destroyed''  without 
compensation,  and  that  when  his  property  is  taken, 
**  compensation  shall  be  first  made  or  secured  by  a  de- 
posit of  money,"  it  was  ruled  that  the  occupation  of  a 
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street  by  a  railroad  was  a  ** taking*'  of  the  property 
of  a  person  owning  the  fee  of  the  street,  and  that  such 
occupation  was  not  a  mere  **  damaging,  *  *  for  which 
compensation  might  be  made  subsequently.  In  a  note 
to  that  case  it  is  said : 

**It  is  generally  held  that  an  abutting  owner  who 
owns  the  fee  to  the  center  of  the  street  may  enjoin  a  rail- 
road company  from  laying  its  tracks  in  the  street  with- 
out first  paying  or  securing  compensation  for  the  in- 
jury to  his  property.  But  where  the  fee  in  the  street 
IS  in  the  municipality  and  not  in  the  abutting  owner, 
the  latter  cannot  enjoin  the  use  and  occupation  of  the 
street  by  the  railroad  company,  but  is  remitted  to  his 
action  at  law  to  recover  any  damages  that  he  may 
sustain  by  reason  of  such  occupation  and  use  of  the 
streef 

To  the  same  effect  see  the  exhaustive  note  to  the  case 
of  Rasch  V.  Nassau  Electric  R.  Co.,  198  N.  Y.  385  (91 
N.  E.  785,  36  L.  E.  A.  (N.  S.)  645,  823).  The  plaintiff 
being  the  owner  in  fee,  subject  to  the  public  easement, 
of  that  part  of  Trade  Street  north  of  the  middle  line 
thereof  in  front  of  and  abutting  upon  his  real  estate, 
the  excavation  in  the  highway  near  the  sidewalk  on  the 
south  side  of  the  premises,  for  the  purpose  of  building 
the  spur  switch,  evidences  a  ** taking**  of  his  property 
without  just  compensation  within  the  meaning  of  Ar- 
ticle XI,  Section  4,  of  the  Constitution  of  Oregon. 

2,  3.  The  right  of  a  person  to  drive  a  team  hitched 
to  a  carriage,  or  to  control  a  vehicle  upon  a  traveled 
street,  or  to  haul  by  ordinary  means  his  own  goods 
thereon  without  let  or  hindrance,  is  common  to  all  citi- 
zens who  have  occasion  to  use  the  highway  for  pleas- 
ure, profit  or  advantage.  When,  however,  a  person 
engages  in  the  transportation  of  passengers  or  freight, 
or  both,  for  hire,  he  is  pursuing  a  special  business,  and 
in  order  legally  to  exercise  that  privilege  the  munici- 


April,  1916.]     KuBTz  v.  Southern  Pacific  Co.  219 

pality  may  require  of  him  the  payment  of  a  license  fee. 
So,  too,  a  city  might  by  ordinance  grant  to  a  person, 
firm  or  corporation  the  right  to  transact  any  business 
which,  without  such  permission,  might  be  regarded  in 
the  nature  of  a  nuisance. 

4.  Though  a  grant  of  such  authority  usually  pre- 
cludes any  prosecution  for  a  violation  of  the  public 
right  that  is  not  malum  in  se,  the  immunity  thus  con- 
ferred does  not  relieve  the  grantee  of  the  franchise 
from  liability  to  an  individual  who,  by  a  pursuit  of 
the  privilege,  sustains  some  special  injury  separate 
and  distinct  from  that  suffered  by  the  public  at  large : 
Sandstrom  v.  Oregon-Washington  R.  <&  N.  Co.,  75  Or. 
159  (146  Pac.  803). 

5.  That  the  excavation  in  the  street  in  front  of  and 
abutting  upon  the  plaintiff's  real  property,  thereby 
interfering  with  ingress  and  egress  on  the  south  side, 
was  a  special  injury  to  his  estate  in  the  land  is  unquea- 
tioned,  and  in  such  case  a  court  of  equity  will  intervene 
to  protect  the  right  of  the  injured  party  until  it  has 
been  voluntarily  relinquished  or  secured  by  judgment 
of  condemnation:  McQiiaid  v.  Portland  etc.  Ry.  Co., 
18  Or.  237  (22  Pac.  899) ;  Willamette  Iron  Works  v. 
Oregon  R.  &  N.  Co.,  26  Or.  224  (37  Pac.  1016,  46  Am. 
St.  Eep.  620,  29  L.  E.  A.  88) ;  Raines  v.  Marsh  field  etc. 
R.  Co.,  62  Or.  510  (124  Pac.  672) ;  Bernard  v.  Willamette 
B.  &  L.  Co.,  64  Or.  223  (129  Pac.  1039). 

6.  The  fact  that  plaintiff's  apartment  house  and 
dwelling  are  in  a  district  devoted  to  great  commercial 
enterprises  in  which  the  use  of  spur  switches  is  abso- 
lutely essential  to  the  successful  operation  of  the  busi- 
ness there  conducted,  cannot  alter  the  legal  principle 
involved.  He  is  entitled  to  make  such  use  of  his  own 
buildings  as  suits  his  convenience  or  gratifies  his  fancy, 
and,  so  long  as  he  does  not  trench  upon  the  public  right. 
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he  must  be  protected  in  the  enjoyment  of  his  preroga- 
tive. 

7.  This  suit  nqt  only  seeks  injunctive  relief,  but  en- 
deavors to  obtain  a  recovery  of  the  damages  which 
are  alleged  to  have  been  sustained  by  reason  of  the 
injury.  The  chief  element  of  the  detriment  complained 
of  is  the  alleged  loss  of  rents  which  it  is  asserted  might 
have  been  secured  from  a  lease  of  the  buildings,  except 
for  the  proposed  construction  and  maintenance  of  the 
spur  switch.  The  evidence  shows  there  has  been  quite 
a  diminution  of  revenue  from  that  source,  but  whether 
or  not  the  loss  of  such  money  results  wholly  from  the 
contemplated  alteration  of  the  street,  or  is  due  in  part 
to  the  business  depression  which  has  obtained  on  the 
Pacific  Coast,  is  problematical.  In  view  of  this  doubt- 
ful condition,  it  is  believed  the  cause  of  justice  will  be 
promoted  by  making  an  injunction  against  any  further 
alteration  of  the  street  in  front  of  the  plaintiff  *s  prem- 
ises temporary,  and  requiring  the  excavation  to  be 
filled  until  his  right  has  been  secured  by  compromise, 
or,  if  this  cannot  be  obtained,  then  by  condemnation 
when  the  amount  of  damages  which  he  has  suffered 
can  be  determined  by  a  jury. 

In  accordance  with  this  view,  the  decree  should  be 
reversed  and  one  entered  here  as  indicated,  and  it  is  so 
ordered.  Bbvbbsed. 

Mb.  Justice  Bean,  Mb.  Justiob  Habbis  and  Mb.  Jus- 
TiOB  Benson,  concur. 
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Denied  April  25,  1916. 

On  Petition  fob  Beheabino. 

(156  Pae.  794.) 

Department  2.  Mb.  Justice  Benson  delivered  the 
opinion  of  the  court. 

Defendant  contends  very  strenuonsly  that  the  opin- 
ion heretofore  rendered  in  this  case  is  inconsistent 
with  the  former  opinions  of  this  court  in  the  cases  of 
McQuaid  v.  Portland  <&  V.  Ry.  Co.,  18  Or.  237  (22 
Pac.  899) ;  Portland  £  W.  V.  R.  Co.  v.  City  of  Port- 
land, 14  Or.  188  (12  Pac.  265,  58  Am.  Eep.  299) ;  and 
Willamette  Iron  Works  v.  Oregon  R.  &  N.  Co.,  26  Or. 
224  (37  Pac.  1016,  46  Am.  St.  Eep.  620,  29  L.  B.  A.  88). 
However,  a  careful  analysis  of  the  decisions  in  these 
cases  does  not  sustain  counsel's  position.  In  McQuaid 
V.  Portland  (&  V.  Ry.  Co.,  18  Or.  237  (22  Pac.  899), 
Mr.  Chief  Justice  Thayeb,  after  an  extended  discussion 
in  which  he  uses  the  language  quoted  by  defendant, 
concludes  the  whole  matter  in  these  words : 

**But  I  maintain,  further,  that  the  rights  of  such 
adjoining  land  owners  in  a  part  of  the  adjacent  high- 
way sufiScient  for  the  reasonable  enjoyment  of  their 
premises  constitute  in  them  a  property  interest, 
whether  they  own  the  fee  to  the  center  of  the  highway, 
or  merely  an  easement  therein;  that  in  either  case  it 
is  a  proprietary  right,  which  they  purchased  with  the 
premises,  as  appurtenant  thereto,  and  which  they  can- 
not be  deprived  of,  except  by  the  same  power,  and 
upon  the  same  terms,  by  which  they  may  be  deprived 
of  any  other  property;  and  that  the  grounds  of  lia- 
bility of  a  railway  corporation  for  an  encroach- 
ment upon  those  rights,  under  an  attempted  appropria- 
tion of  the  highway,  is  not  carelessness  or  negligence 
in  the  location  of  its  road,  but  a  wrongful  usurpation, 
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which  no  legislative  power  can  sanction,  under  the  Con- 
stitution of  the  state,  without  providing  for  just  com- 
pensation, *  ^ 

The  next  case  relied  upon  by  counsel  {Portland  & 
W.  V.  Ry.  Co.  V.  City  of  Portland)  ^  after  the  general- 
ization quoted  in  the  petition,  follows  it  with  this 
language : 

**The  decisions,  however,  are  not  entirely  harmoni- 
ous, where  the  public  have  only  an  easement  in  the 
street  or  highway ;  and  in  some  of  the  cases  it  has  been 
held,  as  against  the  proprietor  of  the  soil,  the  use  of 
the  street  or  highway  for  the  purposes  of  a  railroad 
created  an  additional  burden  or  servitude,  which,  under 
the  Constitution,  he  could  not  be  deprived  of  without 
compensation:  Ford  v.  Chicago  &  N.  W.  R.  Co.,  14 
Wis.  609  [8  Am.  Dec.  791] ;  Pomeroy  v.  MUtvaukee  £ 
C.  R.  Co.,  16  Wis.  640 ;  Gray  v.  St.  Paul  d  P.  R.  Co., 
13  Minn.  315  (Gil.  289) ;  Williams  v.  Natural  Bridge 
P.  R.  Co.,  21  Mo.  580.  And  this.  Judge  Cooley  says, 
appears  to  be  the  weight  of  authority:  Cooley  Const. 
Lim.,  549.  But  where  the  fee  of  the  streets  is  in  the 
city  corporation,  aiid  not  in  the  adjoining  owner,  a  dif- 
ferent rule  has  been  applied.  (Citing  a  number  of 
cases.)  It  may  be — it  is  not  necessary  for  us  to  decide 
the  question — that  private  citizens  owning  adjoining 
property  may  have  rights  or  estate  in  or  to  the  use 
of  streets  or  public  places  over  which  the  power  of 
the  legislature  is  not  supreme  or  plenary.  Whatever 
their  rights  may  be,  we  are  not  required  to  consider 
upon  this  record.'' 

The  third  case  referred  to  by  counsel  is  that  of 
Willamette  Iron  Works  v.  Oregon  R.  &  N.  Co.,  26  Or, 
224  (37  Pac.  1016,  46  Am.  St.  Eep.  620,  29  L.  E.  A.  88), 
and  from  this  opinion  the  petition  quotes  a  generali- 
zation ;  but  following  the  matter  quoted  by  defendant 
in  his  argument  we  find  this  language: 
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**But  there  is  a  limitation  to  legislative  or  municipal 
power  over  a  street,  which  cannot  be  exceeded  without 
invading  the  constitutional  rights  of  abutting  owners. 
An  abutting  proprietor  is  entitled  to  the  use  of  the 
street  in  front  of  his  premises  to  its  full  width  as  a 
means  of  ingress  and  egress,  and  for  light  and  air, 
and  this  right  is  as  much  property  as  the  soil  within 
the  boundaries  of  his  lot;  and  therefore  any  impair- 
ment thereof  or  interference  therewith,  caused  by  the 
use  of  the  street  for  other  than  legitimate  street  pur- 
poses, is  a  taking  within  the  meaning  of  the  Constitu- 
tion, whether  the  fee  of  the  street  is  in  the  abutting 
owner  or  nof 

This  doctrine  has  been  recently  reiterated  by  this 
court  in  Tooze  v.  Willamette  V.  S.  Ry.  Co.,  77  Or.  157 
(150  Pac.  252). 

The  evidence  discloses  that  the  spur  track  of  which 
complaint  is  made  is  a  special  injury  affecting  no  other 
property  owner  than  plaintiff,  that  it  will  materially 
and  premanently  affect  his  ingress  and  egress  to  and 
from  his  lots,  and  consequently  his  property  rights  are 
invaded  in  a  manner  which  can  only  be  lawfully  done 
by  compromise  or  condemnation. 

The  petition  for  rehearing  is  therefore  denied. 

Rehearing  Denied. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 
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Argued  March  7,  modified  April  4,  motion  to  tax  eotti  oTermled 

AprU  25,  1916. 

LEMLEB  V.  BOBD.* 

(156  Pac.  427,  1034.) 

Oontnetf— BaUng  Hay— Mutaality. 

1.  Where  plaintiflfs  contract  to  cut  and  stack  hay  for  defendant 
at  an  agreed  price  contained  the  concluding  paragraph,  "Also  said 
L.  agrees  to  bale  100  tons  of  said  hay  for  a  further  price  of  $2.50 
per  ton/'  was  not  a  binding  contract  for  such  baling,  but  merely 
an  unaccepted  offer  by  plaintiff  to  bale  at  such  price,  and  lacking 
a  mutuality  necessary  to  a  valid  contract. 

Ooatracti    VoidaMe  Promlaa. 

2.  The  promise  of  one  party  without  a  corresponding  obligation 
or  promise  by  the  other  party  is  voidable. 

Ckmtracts— Unilateral  Obligatton— "Optton.** 

3.  An  "option"  is  a  unilateral  obligation  founded  upon  a  valu- 
able consideration  paid  or  promised  by  a  party  for  the  right  to  ex- 
press a  choice  which,  when  exercised,  consummates  a  binding  agree- 
ment on  the  part  of  both  parties. 

Damages— Catting  Hay— Breach  of  Contract— Meamre  of  ifamages. 

4.  Where  in  an  action  to  recover  the  contract  price  for  cutting 
hay,  defendant  counterclaimed  for  the  loss  of  part  of  the  hay  through 
plaintiff's  breach  of  contract  in  failing  to  stack  the  hay,  so  that  it 
was  injured  by  the  weather,  defendant's  measure  of  damages  was 
the  difference  between  the  market  price  of  the  hav  in  good  condition 
properly  put  up  and  the  market  price  as  damaged. 

Costa — On  Appeal — ^Modification. 

5.  Under  Sections  562,  564,  565,  L.  O.  L.,  as  to  costs,  defendant 
will  be  allowed  costs  on  appeal  upon  modification  of  a  judgment  in 
favor  of  plaintiff  requiring  the  remission  of  $10,  notwithstanding 
the  smallness  of  the  amount  of  modification. 

From  Klamath:  George  Nolan,  Judge. 
Department  2.    Statement  by  Mb.  Chief  Justiob 

MOOBB. 

This  is  an  action  by  Henry  C.  Lemler  against  Rex 
E,  Bord  to  recover  money.  The  defendant  prepared 
duplicate  copies  of  an  agreement  which  they  signed' 

*As  to  mutuality  of  obligation  where  one  party's  obligation  is  not 
definite  and  certain,  see  note  in  1  L.  &  A.  (N.  8.)  445. 

BSPOBTIB. 
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wherein  it  was  stipulated  that^  except  for  the  use  of 
certain  implements  to  be  supplied  by  the  defendant, 
the  plaintiff  would  furnish  all  the  necessary  machinery 
and  a  sufficient  number  of  men  and  teams  to  cut,  haul 
and  stack  in  a  workmanlike  manner  and  with  due  dili- 
gence the  hay  crop  upon  the  defendant's  premises  in 
Klamath  County,  Oregon,  in  the  season  of  1914,  for 
which  service  the  defendant  promised  to  pay  $2.50 
per  ton.  The  concluding  paragraph  of  the  writing 
reads:  *'Also  said  Lemler  agrees  to  bale  100  tons  of 
said  hay  for  a  further  price  of  $2.50  per  ton.'*  The 
complaint  sets  forth  a  copy  of  the  agreement  and 
avers,  in  effect,  that  pursuant  td  its  terms  the  plain- 
tiff commenced  cutting  the  hay  July  8,  1914,  and 
stacked  in  workmanlike  manner  245  tons,  for  which  he 
was  to  have  been  paid  $612.50,  but  on  account  of  which 
he  had  received  only  $232.75,  thereby  leaving  due 
$379.75.  For  a  second  cause  of  action  the  complaint 
repeats  the  contract,  the  last  clause  of  which  only  is 
important,  and  alleges,  in  substance,  that  in  conformity 
therewith  the  plaintiff  moved  his  hay-baler  to  the 
defendant's  stacks,  secured  the  necessary  wire  for  ties,, 
and  was  ready  to  bale  100  tons  of  hay  at  $2.50  per  ton, 
but  the  defendant  refused  to  permit  him  to  perform 
any  of  the  work,  whereby  he  was  damaged  in  the  sum 
of  $150. 

The  answer  admits  the  execution  of  the  writing, 
denies  the  material  averments  of  the  first  and  second 
causes  of  action,  and  for  a  separate  defense  to  the  first 
cause  alleges  generally  that  the  plaintiff  commenced 
cutting  the  hay  with  insufficient  machinery  and  in- 
adequate employees,  and,  though  the  defendant  re- 
quested him  to  procure  more  implements  and  to  engage 
a  greater  number  of  laborers,  the  plaintiff  refused  to 

•0  Or.^16 
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comply  therewith,  and  put  up  only  132  tons  of  the 
first  crop,  which  he  did  not  finish  until  July  29,  1914, 
thereby  delaying  the  irrigation  of  the  hay  land  and  im- 
peding the  growth  of  further  crops  during  that  year ; 
that  on  August  28,  1914,  the  plaintiff  conmaenced  cut- 
ting the  second  crop,  but  did  not  finish  it  until  the 
27th  of  the  next  month,  when  he  stacked  only  86  tons 
thereof,  making  in  all  218  tons,  and  amounting  to  $545, 
on  account  of  which  the  defendant  paid  him  $232.75; 
that  prior  to  the  conmiencement  of  this  action  the  de- 
fendant tendered  him,  in  full  settlement  of  his  demand, 
$124.25,  which  sum  having  been  declined  was  deposited 
with  the  clerk  of  the  court  for  him,  thereby  showing 
a  balance  of  $188  as  being  due  if  the  work  had  been 
properly  performed.  Six  separate  counterclaims  are 
interposed  as  defenses  to  the  first  cause  of  action  by 
the  answer,  which  alleged  that,  in  consequence  of  the 
plaintiff's  negligence  and  his  failure  to  keep  and  per- 
form his  part  of  the  agreement,  the  defendant  sus- 
tained damages  in  the  sum  of  $188,  specifically  setting 
forth  the  items  thereof.  The  reply  put  in  issue  the 
allegations  of  new  matter  in  the  answer,  and,  the  cause 
having  been  tried,  the  jury  found  for  the  plaintiff  on 
the  first  cause  of  action  in  the  sum  of  $270.60,  or 
$146.35  more  than  had  been  deposited  with  the  clerk, 
and  on  the  second  cause  they  also  found  for  him,  as- 
sessing his  damages  at  $10.  A  judgment  having  been 
rendered  on  the  verdict,  the  defendant  appeals. 

MODIFUBD. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  8.  WUey. 

For  respondent  there  was  a  brief  submitted  over  the 
name  of  Mr.  W.  H.  A.  Renner. 
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Opinion  by  Mb.  Chibf  Jubtiob  Moobb. 

1,  2.  It  is  contended  that  errors  were  committed  in 
receiving,  over  objection  and  exception,  any  testimony 
tending  to  substantiate  the  second  cause  of  action,  and 
in  denying  a  motion  to  instruct  the  jury  to  find  for 
the  defendant  as  to  that  cause.  It  is  argued  that  the 
part  of  the  writing  hereinbefore  quoted,  which  con- 
tains the  only  reference  to  the  baling  of  any  hay,  is 
nothing  more  than  the  plaintiff's  proposal,  which  offer 
was  not  accepted  by  the  defendant,  and  hence  the 
second  cause  of  action  has  no  foundation  upon  which 
a  judgment  can  rest.  We  are  compelled  to  accede  to 
the  legal  principle  thus  asserted.  An  examination  of 
the  concluding  paragraph  of  the  writing  will  show  the 
defendant  did  not  engage  the  plaintiff  to  bale  any  hay, 
or  stipulate  to  give  any  consideration,  if  such  service 
were  performed,  and  for  that  reason  there  was  no 
mutuality  which  is  the  essential  characteristic  of  every 
valid  contract.  Thus  the  promise  of  one  party  without 
a  corresponding  obligation  or  p'romise  made  by  the 
other  party  is  voidable :  Corhitt  v.  Salem  Gaslight  Co., 
6  Or.  405  (25  Am.  Eep.  541).  In  that  case,  however, 
the  writing  was  signed  only  by  the  defendant,  which 
engaged  to  purchase  from  the  plaintiff  a  stated  quan- 
tity of  coal,  and  upon  the  delivery  thereof  at  a  desig- 
nated place  promised  to  pay  a  specified  price  per  ton. 
This  distinction  is  unimportant ;  for  in  Eyser  v.  Weiss- 
gerber,  2  Iowa,  463,  a  written  statement  consisting  of 
a  bill  of  prices  for  certain  material  and  work  was 
signed  by  both  parties,  but  contained  no  undertaking 
by  either  party  nor  any  stipulation  of  any  character, 
and  it  was  ruled  that  the  statement  did  not  possess  the 
first  ingredient  of  a  contract. 

In  Berry  v.  Harper,  4  Gill  &  J,  (Md.)  467,  it  was  held 
tiiat  in  an  action  to  recover  damages  for  the  nonper- 
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f  onnance  of  a  contract  the  initiatory  pleading  should 
set  out  an  agreement  which  was  binding  upon  both 
parties.  An  exception  to  this  rule  might,  at  first 
thought,  seem  to  exist.  Thus  in  Giles  v.  Bradley,  2 
Johns.  Cas.  (N.  Y.)  253,  it  was  said: 

'* There  can  be  no  doubt  but  that  a  contract  may  be 
so  made  as  to  be  optional  on  one  of  the  parties,  and 
obligatory  on  the  other,  or  obligatory  at  the  election 
of  one  of  them.'* 

3.  An  **  option '*  is  a  unilateral  obligation  founded 
upon  a  valuable  consideration  paid  or  promised  by  a 
party  for  the  right  to  express  a  choice  which,  when  ex- 
ercised, consummates  a  binding  agreement  on  the  part 
of  both  parties.  In  the  case  at  bar,  as  the  defendant 
never  stipulated  to  engage  the  plaintiff  to  bale  any  hay 
or  promised  to  pay  him  therefor,  there  was  no  meeting 
of  their  minds  upon  this  matter,  and,  this  being  so,  an 
error  was  committed  as  alleged. 

4.  An  exception  having  been  reserved,  it  is  main- 
tained that  an  error  was  committed  in  refusing  to 
charge  the  jury  as  requested  by  defendant 's  counsel,  to 
wit: 

**You  are  instructed  that,  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  failed  and  ne- 
glected to  properly  rake  up  certain  portions  of  the  sec- 
ond crop  of  hay,  and  that  by  reason  of  such  neglect 
said  hay  became  damaged,  the  defendant  Bord  would 
be  entitled  to  recover  from  the  plaintiff  Lemler  the 
difference  between  the  market  price  of  hay  in  good  con- 
dition properly  put  up  and  the  market  price  of  said 
hay  so  damaged.** 

The  court  in  its  general  charge  instructed  the  jury  as 
follows : 

**Now,  the  defendant  sets  up  several  counterclaims 
here  which  is  for  you  to  determine  the  validity  of ;  that 
is,  you  are  to  determine  under  the  evidence  in  the  case 
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of  the  truth  of  the  allegations  of  the  complaint  and  de- 
termine the  amount  that  is  due  on  the  several  counter- 
claims. ' ' 

Further  in  the  charge  the  court,  referring  respec- 
tively to  the  defendant  and  to  the  plaintiff,  said : 

*  *  The  third  counterclaim,  he  claims  he  failed  to  rake 
the  hay,  that  is,  the  second  cutting ;  that  he  failed  and 
neglected  the  second  cutting  of  hay  in  his  field,  consist- 
ing of  46  tons,  for  a  period  of  two  weeks,  during  all 
of  which  time  the  hay  lay  unraked,  subject  to  and  ex- 
posed to  rainfall;  that  two  thirds  was  piled  in  one 
neap,  and  the  remaining  one  third  was  never  shocked 
at  all,  but  raked  from  the  field,  and  that  through  the 
gross  carelessness  of  the  plaintiff  and  his  servants  in 
leaving  46  tons  unraked  for  two  weeks  it  became  so 
badly  damaged  that  most  of  the  leaves  dropped  off  the 
stems  when  raked,  to  the  damage  of  the  defendant. 
The  burden  of  proving  these  allegations  is  on  the  de- 
fense. It  will  be  necessary  for  you  to  find  that  the 
damage  was  sustained,  if  any,  by  reason  of  this  ac- 
tion.^' 

From  an  examination  of  the  language  last  quoted  it 
will  be  seen  that  the  court  did  not  prescribe  any  rule  or 
guide  whereby  the  jury  might  determine  the  method  of 
ascertaining  the  measure  of  damages.  The  difference 
between  **the  market  price  of  hay  in  good  condition 
properly  put  up  and  the  market  price  of  said  hay  so 
damaged, '*  as  stated  in  the  requested  instruction,  con- 
stituted the  extent  of  the  injury  which  the  defendant 
sustained,  if  any,  by  reason  of  the  alleged  failure  of  the 
plaintiff  faithfully  to  perform  the  terms  of  the  agree- 
ment. In  denying  the  requested  instruction  an  error 
was  committed. 

There  are  attached  to  the  bill  of  exceptions  a  tran- 
script of  the  entire  testimony  which  was  received  and  a 
copy  of  all  the  instructions  that  were  given  or  refused, 
and  of  all  other  material  matters  occurring  at  the  trial. 
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A  careful  examination  of  the  papers  adverted  to  con- 
vinces us  that  in  modifying  the  judgment  by  remitting 
the  sum  of  $10,  which  was  awarded  to  the  plaintiff  as 
damages  on  the  second  cause  of  action,  the  verdict 
ought  otherwise  to  be  sustained. 

The  defendant  as  a  witness  testified  that  by  reason 
of  the  plaintiff '^  neglect  for  two  weeks  to  rake  46  tons 
of  the  second  crop  of  alfalfa,  during  which  time  the 
hay  remained  on  the  ground  and  exposed  to  several 
rainfalls,  so  that  when  raked  most  of  the  leaves  fell 
from  the  stems,  thereby  leaving  stalks  only  to  be 
stacked,  the  defendant  sustained  damages  to  the  extent 
of  $2  a  ton.  As  the  jury  reduced  the  amount  of  the 
plaintiff's  demand  $109.15,  it  will  be  assumed  they 
duly  considered  all  the  damages  the  defendant  sus- 
tained. 

Notwithstanding  the  commission  of  the  errors  com- 
plained of,  the  judgment  as  modified  should  be  af- 
firmed, and  it  is  so  ordered. 

Modified  and  Affibmbd. 
• 
Mb.  Justice  Bean  and  Mb.  Justice  Habbis  concur. 

Mb.  Justice  Benson  took  no  part  in  the  considera- 
tion of  this  cause. 


Motion  overruled  April  25,  1916. 

On  Motion  to  Tax  Costs. 

(156  Pac.  1034.) 

On  motion  to  tax  costs.    Costs  taxed  in  favor  of  de- 
fendant-appellant. 

Mr.  W.  8.  Wiley,  for  the  motion. 

Mr.  W.  H.  A.  Rentier,  contra. 
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In  Banc.  Ma.  Justice  Bubnbtt  delivered  the  opin- 
ion of  the  court. 

5.  On  an  appeal  by  the  defendant,  the  judgment  of 
the  Circuit  Court  in  favor  of  the  plaintiflF  was  modified 
by  requiring  the  remission  of  $10,  the  amount  allowed 
by  the  jury  on  the  plaintiff's  second  cause  of  action; 
Mr.  Chief  Justice  Moobe  writing  the  opinion.  Both 
parties  filed  cost  bills.  Each  claims  costs  and  the  ex- 
pense of  briefs  and  filing  fee.  The  defendant  asks  for 
a  trial  fee  and  for  printing  an  abstract  of  record  in  ad- 
dition to  the  items  charged  on  behalf  of  the  plaintiff. 
The  latter  objects  to  his  opponent's  cost  bill  substan- 
tially on  the  ground  that  it  would  be  inequitable  to 
allow  costs  for  so  slight  a  modification  of  the  judgment, 
and  finally  that  the  defendant  **is  not  entitled  to  costs 
as  a  matter  of  law,  the  Supreme  Court  under  the  con- 
stitutional provision  of  the  State  of  Oregon  having  en- 
tered judgment  in  the  above-entitled  action  for  a  sum 
that  it  deemed  should  have  been  entered  in  the  lower 
court. ' ' 

It  is  said  in  Section  2  of  Article  VII  of  the  Constitu- 
tion: 

**The  courts,  jurisdiction,  and  judicial  system  of 
Oregon,  except  so  far  as  expressly  changed  by  this 
amerdment,  shall  remain  as  at  present  constituted  un- 
til otherwise  provided  by  law." 

It  is  true  that  it  is  stated  in  the  next  section  that,  if 
upon  the  record  there  described  **the  Supreme  Court 
shall  be  of  opinion  that  it  can  determine  what  judg- 
ment should  have  been  entered  in  the  court  below,  it 
shall  direct  such  judgment  to  be  entered  in  the  same 
manner  and  with  like  effect  as  decrees  are  now  entered 
in  equity  cases  on  appeal  to  the  Supreme  Court."  It 
must  be  remembered,  however,  that  it  is  a  judgment 
and  not  a  decree  which  is  to  be  entered  under  that 
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clause.  The  incidents  of  the  former  will  therefore  fol- 
low, and  the  question  must  be  settled  on  the  basis  of  a 
judgment  as  distinguished  from  a  decree.  Becalling, 
as  we  should,  that  the  system  is  not  changed,  except  as 
e^xpressly  stated  in  the  Constitution,  we  must  therefore 
have  recourse  to  the  statute  for  the  solution  of  the  is- 
sue. It  is  well  settled  that  in  actions  at  law  costs  must 
be  allowed  to  one  party  or  the  other ;  for  it  is  said  in 
Section  564,  L.  0.  L.,  that  * '  costs  are  allowed  of  course 
to  the  defendant  in  the  actions  mentioned  in  Section 
562,  unless  the  plaintiff  be  entitled  to  costs  therein.** 
Wherever  they  are  allowed  at  law,  they  follow  as  a 
matter  of  course  one  way  or  the  other.  It  is  taught  in 
Section  565,  L.  0.  L.,  that  costs  in  the  Supreme  Court 
on  an  appeal  are  allowed  to  the  prevailing  party.  The 
issue  in  this  court  depends  upon  whether  or  not  there 
was  error  in  the  judgment  of  the  Circuit  Court.  The 
defendant-appellant  here  affirmed  the  proposition, 
while  the  plaintiff-respondent  took  the  negative.  The 
result  of  the  decision  here  was  that  the  defendant  pre- 
vailed, having  succeeded  in  establishing  the  existence 
of  error.  To  accomplish  this  he  was  obliged  to  appeal 
and,  having  maintained  his  contention,  is  entitled  to 
costs  and  disbursements.  This  is  the  ruling  in  Gard- 
ner V.  Kinney,  60  Or.  292  (117  Pac.  971),  a  substan- 
tially parallel  case. 

The  objections  to  the  defendant's  cost  bill  must  be 
overruled,  and  the  costs  taxed  in  his  favor  according  to 
his  cost  bill. 

Mr.  Justice  Benson  took  no  part  in  the  considera- 
tion of  this  cause. 

Mb.  Justice  Eakin  absent. 
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Argned  Febrnary  29,  reyened  March  21,  rehearing  denied  April  25, 

1916. 

WILSON  V.  INVESTMENT  CO. 

(156  Pac.  249.) 

Account  SUt«d — Trial— Instractlona. 

1.  In  an  action  against  a  corporation  and  its  president  on  an  ac- 
count stated,  where  there  was  no  evidence  or  contention  that  the 
bill  was  the  president's  bill,  or  that  in  promising  it  would  be  paid, 
he  acted  in  any  capacity  other  than  as  president,  an  instruction 
that,  if  he  promised  to  pay  the  bill,  he  was  liable,  and  that  it  did 
not  matter  whether  it  was  unreasonable  or  what  it  was  for  or  any- 
thing about  it,  providing  that  it  was  based  on  some  transaction  be- 
tween plaintiff  and  the  president,  and  that,  "if  it  was  my  bill,  or 
your  bill,"  the  president's  agreement  could  not  support  an  action 
on  a  stated  account,  was  erroneous. 

[As  to  law  of  accounts  stated,  see  note  in  136  Am.  St  Bep.  37.] 

Oorporationfi — ^Anthority  of  OfELcers — Statutory  Pravislons. 

2.  Under  Section  6691,  L.  O.  L.,  providing  that  the  president  of 
a  corporation  shall  preside  at  meetings  of  directors  and  perform 
such  other  special  duties  as  the  directors  may  authorize,  and  Sec- 
tion 6693,  empowering  the  president  to  act  as  inspector  of  elections, 
the  president  of  a  corporation  had  no  authority  to  bind  the  cor- 
poration by  a  promise  to  pay  a  bill  in  the  absence  of  any  by-law, 
special  order  of  the  directors,  or  usage  or  custom  of  the  company 
authorizing  him  to  bind  it  by  contracts. 

[As  to  authority  of  officer  to  represent  corporation  as  inferred 
from  manner  in  which  he  has  been  permitted  to  act,  see  note 
in  Ann.  Oas.  1913D,  646.] 

Tttal— -Verdict — SaJ&ciency. 

3.  The  rule  that  the  court  may  disregard  clerical  errors  in  a 
verdict  where  the  intention  of  the  jury  is  obvious  could  not  be 
applied  to  a  verdict  finding  for  plaintiff  against  ''the  defendant" 
in  an  action  against  several  defendants,  where,  under  the  circum- 
stances of  the  case,  it  could  not  be  determined  whether  the  jury 
intended  to  find  against  more  than  one  defendant,  or,  if  so,  which 
ones. 

From  Multnomah ;  Eobbbt  Qt.  Mobbow,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  Thomas  J.  Wilson  against  the 
Investment  Company,  a  corporation,  E.  Quackenbush 
and  Alfred  H.  Faber  upon  an  account  stated,  in  which 
the  complaint  alleges  substantially  that  between  Sep- 
tember 24, 1908,  and  February  5, 1910,  plaintiff,  at  the 
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special  instance  and  request  of  defendants,  furnished 
material  and  performed  labor  in  painting,  burlapping, 
tinting  and  varnishing  a  certain  dwelling-house  in 
Portland;  that  on  or  about  January  10,  1910,  an  ac- 
counting was  had  wherein  it  was  found  that  defendants 
were  indebted  to  plaintiff  in  the  sum  of  $325,  which  de- 
fendants promised  to  pay,  and  that  no  part  thereof  has 
been  paid. 

The  defendants  E.  Quackenbush  and  Investment 
Company  filed  an  answer  denying  the  allegations  of  the 
complaint,  and  defendant  Faber  made  default.  A  trial 
was  had,  resulting  in  a  verdict  which  reads  as  follows : 

**  We,  the  jury  in  the  above-entitled  case,  find  for  the 
plaintiff  and  against  the  defendant  in  the  sum  of 
$325. '* 

Thereafter  a  judgment  was  entered  upon  such  ver- 
dict against  all  the  defendants  in  accordance  with  the 
prayer  of  the  complaint.  The  answering  defendants 
appeal.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argpi- 
ment  by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wilson,  Neal  <&  Rossman,  with  an  oral  argu- 
ment by  Mr.  George  Rossman. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  assignments  of  error  are  numerous,  but  we  deem 
it  unnecessary  to  discuss  all  of  them.  Defendants  con- 
tend that  there  is  no  evidence  which  could  justify  a 
judgment  against  E.  Quackenbush,  and  in  this  they  are 
supported  by  the  record.  It  is  undisputed  that  the  work 
was  ordered  by  Faber,  and  it  is  sought  to  hold  the 
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other  defendants  upon  the  theory  that  he  was  acting  as 
their  agent.  It  is  stipulated  that  the  Investment  Com- 
pany is  the  holder  of  the  legal  title  to  the  property,  and 
that  Quackenbush  is  president  of  the  corporation. 
PlaintiflF  insists  that  the  company  ratified  Faber  's  acts, 
and  having  agreed  upon  the  amount  due,  promised  to 
pay  the  same.  The  only  evidence  to  support  this  con- 
tention is  that  the  bill  was  presented  to  Quackenbush, 
and  that  on  several  occasions  when  his  attention  was 
called  to  the  matter  he  said  that  the  bill  was  just  and 
that  he  would  pay  it.  The  most  favorable  evidence  for 
plaintiff  tending  to  bind  the  corporation  to  a  stated  ac- 
count and  ratification  is  that  of  W.  B.  Daggett,  who 
testified  as  follows : 

*  *  Q.  You  say  he  said  the  bill  would  be  paid.  Did  he 
say  who  would  pay  the  bill  f 

**A.  He  said  he  would. 

*  *  Q.  He,  Quackenbush  f 

**A.  That  is,  the  company.  He  always  talked  for 
the  company. 

'*Q.  You  mean  the  Investment  Company! 

**A.  Yes,  sir. 

* '  Q.  Which  is  the  other  defendant  in  this  case.  Did 
he  object  to  any  part  of  the  bill  f 

**A.  He  never  objected  to  anything. 

**Q.  What  was  the  amount  of  the  bill  that  was  pre- 
sented! 

*'A.  Three  hundred  and  twenty-five  dollars.** 

1.  There  is  no  contention  that  Quackenbush  was  the 
owner  of  the  property  or  that  the  debt  was  in  any  man- 
ner his  personal  obligation.  The  court,  however,  in- 
structed the  jury  as  follows : 

**  There  is  one  question  in  this  case,  one  ultimate 
question:  Did  Mr.  Quackenbush  promise  Mr.  Wilson 
that  he  would  pay  the  bill!  If  he  did,  he  is  liable ;  if  he 
didn  't,  he  is  not  liable ;  and  I  don 't  care  whether  it  is 
reasonable  or  what  it  was  for,  or  anything  about  it. 
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providing  you  find  that  it  was  based  on  some  trans- 
action between  Mr.  Wilson  and  Mr.  Quackenbush. 
That  is  all.  If  it  was  my  bill,  or  your  bill,  Mr.  Quacken- 
bush's  agreement  can't  support  any  action  on  a  stated 
account.  *  * 

Since  there  was  no  evidence  and  no  contention  that 
it  was  the  bill  of  Quackenbush,  or  that  he  acted  in  any 
capacity  other  than  that  as  president  of  the  corpora- 
tion, this  instruction  is  clearly  erroneous. 

2.  We  come,  then,  to  the  question  of  liability  of  the 
Investment  Company.  Plaintiff  appears  to  have 
based  the  obligation  of  the  corporation  upon  the  al- 
leged language  and  promises  of  Quackenbush  as  presi- 
dent, but  the  record  is  absolutely  silent  as  to  his  author- 
ity to  bind  the  company.  The  mere  fact  that  a  man  is 
president  of  a  corporation  does  not  give  him  any  power 
to  bind  the  corporation  in  any  way.  His  powers  are 
clearly  defined  in  Sections  6691  and  6693,  L.  O.  L.,  of 
which  the  former  provides  that  he  shall  preside  at 
meetings  of  the  directors  and  perform  such  other  spe- 
cial duties  as  the  directors  may  authorize,  and  the  lat- 
ter section  empowers  him  to  act  as  inspector  of  elec- 
tions. Speaking  upon  this  point,  in  Luse  v.  Isthmus 
Transit  Co.,  6  Or.  125  (25  Am.  Rep.  506),  Mr.  Justice 
Shattuck  says: 

**  Referring  to  the  general  incorporation  law  of  this 
state  (Section  9),  we  find  that  the  president  of  a  corpo- 
ration is  authorized  to  preside  at  the  meetings  of  the 
directors,  and  *to  perform  such  other  special  duties 
as  the  directors  may  authorize.'  By  Section  11  he  is 
authorized  to  act  as  inspector  of  corporation  elections, 
and  to  certify  who  are  elected  directors.  No  other 
authority  seems  to  be  conferred  by  the  general  law  on 
the  president  of  the  corporation.  All  other  authority, 
except  to  preside  at  the  meeting,  be  inspector  of  elec- 
tions, and  certify  who  are  elected  directors,  must  be 
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derived  from  some  by-law  of  the  corporation,  or  some 
special  order,  or  must  be  implied  by  some  acquiescence 
or  ratification  on  the  part  of  the  corporation,  whose 
powers  under  our  law  are  exercised  by  the  directors. ' ' 

This  ruling  has  been  emphasized  in  Crawford  v. 
Albany  Ice  Co.,  36  Or.  535  (60  Pac.  14;  Harding  v. 
Oregon-Idaho  Co.,  57  Or.  34  (110  Pac.  412),  and  Peek 
V.  Skelley  Lumber  Co.,  59  Or.  374  (117  Pac.  413) ;  and 
such  authority  must  be  disclosed  by  the  evidence.  We 
have  searched  the  record  in  this  case  in  vain  to  find 
evidence,  either  of  any  by-law  of  the  corporation,  any 
special  order  of  the  directors,  or  anything  in  the  way 
of  usage  or  custom  of  the  company,  authorizing  the 
president  to  bind  the  same  by  contracts. 

3.  We  come,  then,  to  consider  the  suflSciency  of  the 
verdict.  It  will  be  observed  that  it  finds  against  the 
** defendant,'*  and  the  court  cannot,  under  all  the  cir- 
cumstances of  the  case,  determine  whether  the  jury 
intended  to  find  against  more  than  one,  or,  if  so,  which 
ones  were  to  be  held  liable.  It  has  been  held  in  many 
cases  that  the  court  may  disregard  clerical  errors  in  a 
verdict  where  the  intention  of  the  jury  is  obvious,  but 
this  case  does  not  fall  within  the  rule.  From  these 
conclusions  it  follows  that  the  motions  for  nonsuit 
should  have  been  allowed.  The  judgment  is  reversed 
and  the  cause  remanded,  with  directions  to  the  trial 
court  to  enter  a  judgment  of  nonsuit  as  to  the  answer- 
ing defendants.  Bevebsed.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnett  and 
Mb.  Justice  MgBbide  concur. 
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Argued  Marek  8,  diimiMed  March  21,  rehearing  denied  April  21, 

1916. 

LANGE  V.  DEVLIN. 

(156  Pac.  260.) 

Appeal  and  Error^-Piwniiwal  of  Appeal— Aoeeptanoe  of  Tenna  of 
Decree. 

1.  Where,  pending  an  appeal  by  defendant  from  a  decree  cancel- 
ing a  contract  for  the  sale  of  land,  defendant  conveyed  the  land  by  a 
warranty  deed,  covenanting  that  it  was  lawfully  seised  thereof  in 
fee  simple,  the  appeal  would  be  dismissed,  as  it  used  and  dealt  with 
the  land  as  though  intended  fully  to  accept  and  accede  to  the  terms 
of  the  decree,  and  would  not  be  permitted  to  ehange  the  poeitioa. 
which  it  had  voluntarily  assumed. 

From  Multnomah :  Bobbbt  G.  Mobbow^  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

On  April  23, 1913,  E.  D.  Lange,  as  the  buyer,  and  the 
Hood  River  Orchard  Land  Company,  a  corporation,  as 
the  seller,  signed  a  contract  for  the  sale  of  lot  num- 
bered 176,  *'Mosier  View  Orchards''  in  Wasco  County. 
Pursuant  to  the  terms  of  the  agreement  the  buyer  took 
possession  of  the  premises.  Afterward,  on  March  10, 
1914,  the  plaintiff  commenced  this  suit  against  the  cor- 
poration and  J.  H.  Devlin,  its  selling  agent,  to  cancel 
the  contract  and  to  recover  all  moneys  paid  to  the 
seller.  A  trial  resulted  in  a  decree,  on  December  26, 
1914,  canceling  the  contract  and  a  judgment  against 
the  corporation  for  moneys  received  by  it.  The  Hood 
River  Orchard  Land  Company  appealed  and  filed  a 
technical  transcript  here  on  April  29, 1915.  On  March 
2,  1915,  the  Hood  River  Orchard  Land  Company  con- 
veyed the  land  by  a  warranty  deed  to  William  Cava- 
naugh,  covenanting: 

**That  said  corporation  is  lawfully  seised  in  fee 
simple  of  the  above-granted  premises ;  that  the  above- 
granted  premises  are  free  from  all  encumbrances,  ex- 
cept judgment  in  favor  of  E.  D.  Lange,  and  that  it  will, 
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and  its  successors  shall,  warrant  and  defend  the  same 
to  the  said  William  Cavanangh,  his  heirs  and  assigns 
forever,  against  the  lawful  claims  and  demands  of  all . 
persons  whomsoever.  > »  ^ 

The  warranty  deed  was  supplemented  by  a  quitclaim 
deed  which  the  corporation  executed  to  William  Cava- 
nangh on  July  13,  1915.  Cavanangh  and  wife  after- 
ward conveyed  the  property  to  J.  F.  Martyn.  The  mer- 
its of  the  cause  on  appeal  were  argued,  and  at  the  same 
time  the  plaintiff  moved  to  dismiss  the  appeal. 

Appeal  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  E.  Youmans. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Elton  Watkins. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the  court. 

1.  The  appellant  used  and  dealt  with  the  land  as 
though  it  then  intended  fully  to  accept  and  accede  to  the 
terms  of  the  decree,  and  it  will  not  be  permitted  to 
change  the  position  which  it  voluntarily  assumed. 
Kellogg  v.  Smith,  70  Or.  449,  456  (142  Pac.  330),  fur- 
nishes a  conclusive  precedent.  See,  also,  Thomas  v. 
Booth-Kelly  Co.,  52  Or.  534  (97  Pac.  1078,  132  Am.  St. 
Rep.  713) ;  Elwert  v.  Marley,  53  Or.  591  (99  Pac.  887, 
101  Pac.  671, 133  Am.  St.  Rep.  850) ;  3  C.  J.  665,  669. 

The  appeal  is  dismissed. 

Appeal  Dismissed.    Reheabino  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnett  and 
Mb.  Justice  Bean  concur. 
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Argned  March  16,  judgment  for  defendant  rendered  April  4^  rehear* 

ing  denied  April  25,  1916. 

CLAEK  V.  MORRISON. 

(156  Pae.  429.) 

Ootti    Judginept— WonlndnBioii. 

1.  A  judgment  of  yolontary  nonsuit,  which  doei  not  award  eottf, 
ii  erroneous. 

Abatement  and  BevlTal— Other  Action  Pending— DefectiTe  Judgment. 

2.  In  plaintiiTs  action  of  slander,  where  defendant  asserted  the 
pendency  of  another  action  in  abatement,  and  it  appeared  that  a 
judgment  had  been  entered  in  the  former  action,  which  was  erroneous 
for  failure  to  award  costs,  such  judgment  must,  though  erroneous, 
be  regarded  as  having  terminated  the  former  suit,  where  defendant 
took  no  steps  to  correct  such  judgment. 

Libel  and  Slander— Complaint — Sul&ciency. 

3.  In  an  action  for  slander  on  words  not  actionable  per  se,  the 
allegation  that  the  slanderous  words  deprived  plaintiff  of  the  sub- 
stantial hospitality  of  her  friends  was  not  a  sufficient  allegation  of 
injury  to  warrant  a  recovery,  since  in  such  an  action  special  dam- 
ages must  be  explicitly  claimed,  and  particulars  given  with  certainty 
and  precision. 

Libel  and  Slander — Special  Damagee — Social  IntercoiixBe. 

4.  Loss  of  social  intercourse  and  communion  with  friends  can- 
not be  made  the  basis  for  special  damages  in  an  action  of  slander, 
since  the  loss,  to  warrant  a  recovery,  must  be  of  a  pecuniary  char- 
acter, or  the  loss  of  some  substantial  or  material  advantage  flowing 
from  impaired  reputation. 

Idbel  and  Slander— Special  Damagee — Sickneaf. 

5.  Physical  sickness  caused  by  the  uttering  of  the  slanderous 
words  is  not  an  element  of  special  damagea  in  slander. 

[As  to  damages  for  mental  or  physical  suffering  in  actions 
for  libel  or  slander,  see  note  in  Ann.  Cas.  19140,  291.  As  to 
what  is  excessive  verdict  in  action  for  libel  or  slander,  see  note 
in  Ann.  Oae.  1913B,  700.] 

Pleading— Bad  Complaint — Supplemental  Complaint^— Core. 

6.  An  original  complaint,  which  states  no  cause  of  action,  cannot 
be  remedied  by  a  supplemental  pleading  setting  up  matters  which 
have  occurred  since  the  commencement  of  the  action. 

From  Multnomah :  Calvin  U,  Gantbnbbin,  Judge. 

Department  1.    Statement  by  Mb.  Justicb  Benson. 

This  is  an  action  by  Marcella  Clark  against  A.  A. 
Morrison. 
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The  complaint,  so  far  as  it  is  involved  in  the  discus- 
sion herein,  reads  as  follows : 

*  *  That  on  the  first  day  of  June,  1913,  in  the  said  City 
of  Portland,  Multnomah  County,  State  of  Oregon,  the 
defendant  willfully  and  maliciously,  designing  and  in- 
tending to  injure  the  plaintiff's  good  reputation,  expose 
her  to  public  contempt,  hatred  and  ridicule,  to  deprive 
her  of  the  benefit  of  public  confidence,  and  social  inter- 
course, of  the  confidence,  friendship,  hospitality  and 
esteeni  of  her  said  friends,  acquaintances  and  neighbors, 
of  the  public  and  society,  and  to  disgrace  plaintiff  and 
brii^  reproach  and  scandal  upon  her,  did  willfully, 
maliciously  and  falsely,  in  the  presence  and  hear- 
ing of  divers  persons,  Martha  A.  Hoyt,  Francis  Seely 
and  others,  speak,  utter  and  publish  of  and  concerning 
the  plaintiff,  the  following  injurious,  false,  slanderous 
and  defamatory  words ;  that  is  to  say :  *  You, '  meaning 
the  plaintiff,  *are  an  obstreperous  person  and  a  mis- 
chief-maker, and  a  nuisance  in  the  parish.'  That  the 
said  statement  and  words  so  spoken,  uttered  and  pub- 
lished by  the  defendant,  of  and  concerning  the  plaintiff, 
were  willful,  malicious  and  wholly  false,  and  known  to 
be  false  by  the  defendant.  That  said  injurious,  false, 
slanderous  and  defamatory  statement  and  words  so 
spoken,  uttered  and  published  by  the  defendant,  of  and 
concerning  the  plaintiff,  have  and  did  specially  injure 
and  damage  the  plaintiff  in  the  following  manner:  It 
has  and  did  provoke  her,  and  expose  her  without 'just 
cause  to  public  hatred,  contempt,  and  ridicule;  it  did 
and  has  deprived  her  to  a  great  extent  of  the  benefit 
of  public  confidence  and  esteem,  which  plaintiff  enjoyed 
fully  prior  hereto,  and  did  and  has  materially  affected 
the  pleasure  which  plaintiff  formerly  enjoyed  in  social 
intercourse  with  her  acquaintances,  friends,  neighbors 
and  society.  It  did  and  has  injured  and  damaged 
plaintiff  in  her  good  standing  and  reputation  among 
her  friends,  neighbors  and  society,  has  deprived  her 
of  the  friendship,  substantial  hospitality,  confidence, 
esteem,  kindness,  help  and  assistance  of  her  friends, 
neighbors,  and  of  society,  which  she  fully  had  and  en- 
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joyed  prior  thereto,  and  caused  plaintiff  to  be  shunned, 
avoided  and  slighted  by  many  good,  respectable  people, 
who  were  formerly  her  kind  and  hospitable  friends, 
and  has  thereby,  and  by  reason  of  the  aforesaid  facts, 
injured  and  damaged  the  plaintiff  in  the  sum  of  $25,000. 
That  by  reason  of  the  said  injurious,  false,  slanderous 
and  defamatory  statements  and  words  so  spoken,  ut- 
tered and  published  by  the  defendant  of  and  concern- 
ing the  plaintiff,  the  plaintiff  was  greatly  provoked, 
her  feelings  were  deeply  wounded,  and  she  has  suffered 
great  anxiety  and  distress  of  mind,  endured  much 
mental  and  physical  suffering,  and  as  a  direct  cause, 
result  and  consequence  of  said  injurious,  false,  slan- 
derous and  defamatory  statement  and  words  so  spoken, 
uttered  and  published  by  the  defendant,  of  and  con- 
cerning the  plaintiff,  she  was  taken  physically  ill  and 
sick  in  mind  and  body,  and  her  nervous  system  and 
condition  was  seriously  and  injuriously  affected  thereby 
to  such  an  extent  that  she  was  confined  to  her  bed  at 
Good  Samaritan  Hospital  from  August  24,  1913,  to 
about  the  twenty-seventh  day  of  Au^st,  1913,  and 
thereafter  at  St.  Vincent's  Hospital  from  the  twenty- 
seventh  day  of  August,  1913,  to  about  the  twelfth  day 
of  September,  1913,  and  that  since  said  time  she  has 
been  confined  to  her  home  for  practically  the  entire 
time,  and  is  still  suffering  from  the  consequences  of 
said  injurious,  false,  slanderous  and  defamatory  state- 
ment and  words  so  spoken,  uttered  and  published  by 
the  defendant  of  and  concerning  her;  and  by  reason 
of  said  statement  and  words  so  spoken,  uttered  and 
published,  and  by  reason  of  said  sickness  of  mind  and 
body,  directly  resulting  therefrom,  the  plaintiff  was 
compelled  to,  and  did,  employ  medical  aid  and  treat- 
ment for  which  she  was  charged  and  has  paid,  or  is 
liable  for,  the  sum  of  $400,  and  that  she  further  in- 
curred hospital  expenses  and  charges  in  the  treatment 
of  her  said  illness  and  sickness  amounting  to  the  sum 
of  $85,  which  plaintiff  has  paid,  or  is  liable  for  the  pay- 
ment of  same,  and  that  she  incurred  further  charges 
and  expense  for  necessary  medicine  for  her  said  illness 
and  sickness,  for  which  she  has  paid,  or  is  liable  to  pay. 
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the  sum  of  $100^  and  that  she  further  incurred  expense 
on  account  of  said  ilhiess  and  sickness  for  cash  hire 
in  the  sum  of  $248,  which  expense  was  necessarily  in- 
curred, and  was  incurred  by  the  advice  and  orders  of 
her  physicians,  as  part  of  her  treatment  for  her  said 
iUness  and  sickness,  and  that  each  and  all  of  the  fore- 
going items  of  expense  were  necessarily  incurred  and 
were  directly  caused  on  account  of  said  injurious,  false, 
slanderous  and  defamatory  statement  and  words  so 
spoken,  uttered  and  published  by  the  defendant,  of  and 
concerning  this  plaintiff,  and  which  directly  caused  her 
said  illness  and  sickness  of  body  and  mind,  and  plain- 
tiffr  has  been  and  further  is  specially  damaged  in  said 
iunounts  so  incurred  and  expended  by  her. " 

A  demurrer  was  interposed  thereto,  which  being 
overruled,  the  defendant  answered  with  a  plea  in  abate- 
ment, alleging  that  there  was  another  action  pending 
for  the  same  cause.  Plaintiff  replied  with  a  general 
denial,  and  thereafter  filed  a  supplemental  complaint 
setting  out  certain  alleged  facts  arising  after  the  com- 
mencement of  the  action,  and  defendant  met  this  plead- 
ing with  demurrer  and  plea  in  abatement  as  before, 
and  a  reply  was  filed  thereto.  A  trial  being  had  upon 
the  issue  thus  joined,  a  judgment  was  entered  abating 
the  action  and  plaintiff  appeals. 

Judgment  fob  Defendant.    Reheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G.  E.  Hamaker. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Asher  d  Johnstone,  with  an  oral  argument 
by  Mr.  Hamilton  Johnstone. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1,  2.  The  history  of  the  litigation  as  appears  from 
the  record  is  as  follows :  The  alleged  cause  of  action 
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arose  on  June  1, 1913,  since  which  time  there  have  been 
four  distinct  actions  brought  thereon,  three  of  which 
have  been  disposed  of  by  voluntary  nonsuits,  and  sev- 
eral amended  complaints  filed;  the  supplemental  com- 
plaint herein  being  the  ninth  pleading  tendered.  The 
prior  action  which  the  defendant  contends  is  still  pend- 
ing, and  upon  which  he  relies  to  abate  the  present  pro- 
ceeding, was  disposed  of  by  the  trial  court  by  a  judg- 
ment in  the  following  form : 

**  Whereupon  counsel jfbr  plaintiff  moves  the  court 
for  judgment  of  voluntary  nonsuit,  which  said  motion 
is  hereby  granted  And  attbwed,  and  judgment  of  non- 
suit is  hereby  entered. ' ' 

It  will  be  observed  that  the  entry  is  silent  as  to  costs, 
and  is  therefore  erroneous:  Sections  562  and  564, 
L.  0.  L.;  Nob  Hill  Garage  £  Auto  Co.  v.  Barde,  69  Or. 
260  (138  Pac  836).  However,  the  defendant  took  no 
steps  to  correct  the  judgment,  and  so  far  as  the  present 
proceeding  is  concerned,  there  is  no  prior  action  pend- 
ing. 

We  next  consider  defendant's  contention  that  the 
complaint  does  not  state  a  cause  of  action.  At  the 
outset  it  is  obvious  that  the  language  of  which  com- 
plaint is  made  does  not  charge  plaintiff  with,  nor  does 
it  impute  to  her  the  commission  of,  any  crime,  nor  is 
there  any  innuendo  ascribing  any  such  meaning  to  the 
words  used.  It  is  well  established  in  this  state  that 
defamatory  words  are  not  actionable  per  se,  unless 
they  impute  a  crime  involving  moral  turpitude :  Davis 
V.  Sladden,  17  Or.  259  (21  Pac.  140).  It  is  also  set- 
tled beyond  controversy  that,  where  the  words  used 
are  not  slanderous  per  se,  they  are  not  actionable  un- 
less special  damages  are  alleged  and  proven :  Odgers, 
Libel  &  Slander  (4  ed.),  69;  (25  Cyc.  454).  The  alle- 
gations of  the  complaint  are  to  the  effect  that  as  a 
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result  of  the  words  used  by  defendant  she  has  suffered 
anxiety  and  distress  of  mind^  physical  illness  requiring 
expensive  treatment  in  hospitals  and  elsewhere,  and 
that  the  wrong  complained  of  **has  deprived  her  of  the 
friendship,  esteem,  kindness,  help  and  assistance  of 
her  friends  and  of  society,  which  she  had  fully  enjoyed 
prior  thereto. '  * 

3,  4.  Aside  from  the  use  of  the  phrase  **  substantial 
hospitality,*'  the  damages  incurred  consist  of  a  loss  of 
social  intercourse  and  physical  sickness.  As  to  the 
allegation  of  a  loss  of  ** substantial  hospitality,''  it  is 
clear  that  this  is  not  a  sufficient  allegation  of  injury  to 
warrant  a  recovery.  It  has  been  uniformly  held  that 
special  damages  must  be  explicitly  claimed  and  par- 
ticulars given  with  certainty  and  precision:  Odgers, 
Libel  &  Slander  (4  ed.),  359.  Loss  of  social  intercourse 
and  communion  with  friends  cannot  be  made  the  basis 
for  special  damages ;  for,  as  is  said  in  25  Cyc.  525 : 

*^The  special  damage  must  flow  from  impaired  repu- 
tation. It  must  be  a  loss  of  a  pecuniary  character,  or 
the  loss  of  some  substantial  or  material  advantage." 

5.  The  allegation  of  the  complaint,  to  be  of  any  value, 
must  have  stated  some  facts  from  which  the  conclusion 
would  follow  that  there  had  been  a  loss  of  substantial 
hospitality.  The  great  weight  of  authority  is  to  the 
effect  that  physical  sickness  is  not  an  element  of  special 
damages :  25  Cyc.  526 ;  Terwilliger  v.  Wands ,  17  N.  Y. 
54  (72  Am.  Dec.  420) ;  Allsop  v.  Allsop,  5  Hurl.  &  N. 
534;  Odgers,  Libel  &  Slander  (4  ed.),  354. 

6.  We  do  not  discuss  the  allegations  of  the  supple- 
mental complaint,  for  the  reason  that  an  original  com- 
plaint which  states  no  cause  of  action  cannot  be  rem- 
edied by  a  supplemental  pleading  setting  up  matters 
which  have  occurred  since  the  commencement  of  the 
action:  31  Cyc.  504;  21  Ency.  PL  &  Pr.  18, 19. 
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We  conclude  that  the  complaint  does  not  state  a  cause 
of  action,  and  the  demurrer  should  have  been  sustained. 
A  judgment  for  defendant  will  therefore  be  entered 
here. 

JUDGBiENT  FOB  DEFENDANT.      ReHEABINO  DeNIED. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnett  and 
Mb.  Justice  McBbidb  concur. 


Aigaed  April  19,  writ  of  mandarnvs  allowed  April  25,  1916. 

McCAMANT  v.  OLCOTT. 

(156  Pac.  1034.) 

SlectionB— Prestdontfial  Primary  Iaw— BaUota — ^"Otodidate.** 

1.  Under  the  presidential  primary  law  (Laws  1915,  p.  348),  pro- 
viding that  the  name  of  any  ''candidate"  for  a  party  nomination  for 
President  shall  be  printed  on  the  party  nominating  ballot  ''apon 
the  written  request  of  snch  candidate**  or  "npon  the  petition  of  one 
thousand  of  his  sapporters,"  the  name  of  one  so  petitioned  for  is 
reqnired  to  be  placed  upon  the  ballot  even  contrary  to  his  wishes; 
the  word  "candidate"  not  being  construed  to  mean  one  who  seeks 
or  runs  for  office. 

Original  proceeding  in  Supreme  Court. 

This  is  a  proceeding  by  mandamus  by  Wallace  Mc- 
Camant against  Ben  W.  Olcott,  as  Secretary  of  State. 
The  facts  are  set  forth  in  the  opinion  of  the  court. 

Writ  Allowed. 

4 

Mr.  Wallace  McCamant  and  Mr.  Albert  Abraham, 
for  the  petitioner. 

Mr.  Isaac  H,  Van  Winkle,  Assistant  Attorney  Gen- 
eral, and  Mr.  Charles  W.  Fulton,  for  the  defendant. 
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In  Banc.  Mb.  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

This  is  a  proceeding  by  mandamus  to  require  the 
Secretary  of  State  to  place  upon  the  primary  nominat- 
ing ballot  the  name  of  Justice  Charles  E.  Hughes  as  a 
candidate  for  the  Republican  nomination  for  President 
of  the  United  States,  regardless  of  his  wishes  in  the 
premises.  It  is  conceded,  and  the  pleadings  show,  that 
a  petition  signed  by  more  than  the  requisite  number 
of  voters  has  been  filed  in  the  office  of  the  Secretary 
of  State  requesting  that  the  name  of  Justice  Hughes 
be  placed  upon  the  ballot,  and  that  Justice  Hughes 
has  peremptorily  and  decisively  requested  the  Secre- 
tary of  State  not  so  to  place  his  name,  and  has  stated 
in  his  communication  to  that  officer  that  he  is  not  a 
candidate  for  such  office.  But  one  question,  therefore, 
is  presented,  namely,  whether  in  view  of  such  a  refusal 
from  the  recipient  of  the  proposed  honor  the  Secretary 
of  State  is  required  by  our  election  laws  to  place  the 
name  of  the  person  so  proposed  upon  the  ballot. 

A  discussion  of  this  question  would  seem  to  require 
a  review  of  the  history  of  the  law  regarding  the  nomi- 
nation of  candidates.  The  first  legislation  on  this  sub- 
ject is  found  in  Section  36,  Laws  of  1891,  page  20,  being 
Section  3338,  L.  0.  L.,  and  required  that  the  person 
nominated  must  accept  the  nomination  in  one  of  sev- 
eral ways  therein  specified,  and  further  provided  that 
the  nomination  should  not  be  deemed  complete  until 
the  acceptance  was  filed.  In  1904  the  direct  primary 
law  was  passed,  and  it  was  therein  provided  that  be- 
fore any  person  could  become  a  candidate  for  nomina- 
tion by  petition  he  should  file  with  the  Secretary  of 
State,  or  other  officer  as  the  case  might  be,  a  copy  of 
his  petition  signed  by  himself,  which  petition  should 
be  conclusive  evidence  of  his  candidacy  for  the  nomina- 
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tion.  In  November,  1910,  the  presidential  primary  law 
was  adopted  by  the  initiative:  Laws  of  1911,  p.  19. 
This  made  a  radical  change  in  the  manner  of  express- 
ing the  popular  preference  for  candidates  to  be  nomi- 
nated for  President  and  Vice-president,  and,  in  fact,  is 
the  first  act  providing  for  the  expression  of  such  pref- 
erence, and  by  express  terms  did  away  with  all  pre- 
vious statutes  requiring  any  petition  or  acceptance 
signed  by  the  candidate.  Subdivision  **b"  of  Section 
2  of  said  act  is  as  follows ;  those  portions  deemed  ma- 
terial to  this  controversy  being  here  italicized : 

**When  candidates  for  the  offices  of  President  and 
Vice-president  of  the  United  States  are  to  be  nomi- 
nated, every  qualified  elector  of  a  political  party  sub- 
ject to  this  law  shall  have  opportunity  to  vote  his 
preference,  on  his  party  nominating  ballot,  for  his 
choice  for  one  person  to  be  the  candidate  of  his  political 
party  for  President,  and  one  person  to  be  the  candi- 
date of  his  political  party  for  Vice-president  of  the 
United  States,  either  by  writing  the  names  of  such  per- 
sons in  blank  spaces  to  be  left  on  said  ballot  for  that 
purpose,  or  by  marking  with  a  cross  before  the  printed 
names  of  the  persons  of  his  choice,  as  in  the  case  of 
other  nominations.  The  names  of  any  persons  shall 
be  so  printed  on  said  ballots  solely  on  the  petition  of 
their  political  supporters  in  Oregon,  without  such  per- 
sons themselves  signing  any  petition,  signature  or  ac- 
ceptance. The  names  of  persons  in  such  political 
party  who  shall  be  presented  by  petition  of  their  sup- 
porters for  nomination  to  be  party  candidates  for  the 
office  of  President  or  Vice-president  of  the  United 
States,  shall  be  printed  on  the  nominating  oflScial  bal- 
lot, and  the  ballots  shall  be  marked,  and  the  votes  shall 
be  counted,  canvassed  and  returned  in  like  manner  and 
under  the  same  conditions  as  to  names,  petitions  and 
other  matters,  as  far  as  the  same  are  applicable,  as 
the  names  and  petitions  of  aspirants  for  the  party 
nominations  for  the  office  of  Governor  and  for  United 
States  Senator  in  Congress  are  or  may  be  by  law  re- 
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quired  to   be  marked,  filed,  counted,  canvassed   and 
returned. ' ' 

It  will  be  seen  that  the  vote  thus  taken  did  not,  and 
could  not,  amount  to  a  nomination,  but  merely  to  the 
expression  of  a  preference  by  a  majority  of  the  voters, 
which  by  subdivision  **d''  of  the  act  last  cited  was  made 
at  least  morally  binding  upon  the  party  delegates 
elected  to  the  national  nominating  convention  by  the 
following  provision : 

'*  Every  such  delegate  to  a  national  convention  to 
nominate  candidates  for  President  and  Vice-president 
shall  subscribe  an  oath  of  oflSce  that  he  will  uphold  the 
Constitution  and  laws  of  the  United  States  and  of  the 
State  of  Oregon,  and  that  he  will,  as  such  officer  and 
delegate,  to  the  best  of  his  judgment  and  ability,  faith- 
fully carry  out  the  wishes  of  his  political  party  as  ex- 
pressed by  its  voters  at  the  time  of  his  election. '* 

It  is  plain  that  under  the  provisions  of  this  act  the 
persons  for  whom  the  voters  were  permitted  to  express 
a  preference  had  no  right  to  be  consulted  upon  the 
question  as  to  whether  or  not  they  should  be  voted 
for  or  as  to  whether  or  not  their  names  should  go 
upon  the  ballot  ;*  the  idea  of  the  people  in  enacting  it 
seeming  to  be  that  the  **ofl5ce  should  seek  the  man,'* 
rather  than  that  the  man  should  seek  the  office  by  peti- 
tion, request  or  acceptance,  as  provided  in  the  original 
direct  primary  law.  In  1915  the  initiative  act  above 
cited  was  revised  and  amended  in  many  particulars: 
Laws  1915,  p.  348.    Section  1  of  this  act  provides : 

**In  the  years  when  a  President  and  a  Vice-president 
of  the  United  States  are  to  be  nominated  and  elected, 
the  several  political  parties  recognized  by  Chapter  108 
of  the  Qeneral  Laws  of  Oregon  for  1913,  shall  elect 
delegates  to  their  national  conventions  and  nominate 
their  candidates  for  presidential  electors,  and  may  ex- 
press their  choice  for  candidates  for  the  nominations 
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for  President  and  for  Vice-president   of  the   United 
States  in  the  manner  hereinafter  provided.'' 

Section  7  is  as  follows : 

**When  candidates  for  the  offices  of  President  and 
Vice-president  of  the  United  States  are  to  be  nomi- 
nated, every  qualified  elector  of  a  political  party  sub- 
ject to  this  law  shall  have  opportunity  to  vote  his 
or  her  preference,  on  his  or  her  party  nominating 
ballot,  for  his  or  her  choice  for  one  person  to  be  the 
candidate  for  nomination  by  his  or  her  political  party 
for  the  office  of  President,  and  one  person  for  Vice- 
president  of  the  United  States,  either  by  writing  the 
names  of  such  persons  in  blank  spaces  to  be  left  on 
said  ballot  for  that  purpose,  or  by  marking  with  a  cross 
before  the  printed  names  of  the  persons  of  his  or  her 
choice,  as  in  the  case  of  nominations  of  candidates  for 
state  and  district  offices.  The  name  of  any  candidate 
for  a  party  nomination  for  President  or  for  Vice-presi- 
dent of  the  United  States  shall  be  printed  on  said  bal- 
lots upon  the  written  request  of  such  candidate  filed 
with  the  Secretary  of  State  within  the  time  provided 
for  the  filing  of  petitions  of  candidates  for  nomination 
for  state  and  district  offices,  or  upon  the  petition  of 
one  thousand  of  his  supporters  who  are  registered 
voters  in  the  State  of  Oregon  of  the  political  party  to 
which  said  candidate  belongs.  The  names  of  such  can- 
didates for  party  nominations  for  President  and  for 
Vice-president  of  the  United  States  shall  be  printed 
on  the  official  ballots  for  the  primary  nominating  elec- 
tions of  their  respective  political  parties,  and  shall  be 
marked,  counted,  canvassed,  returned  and  proclaimed 
in  the  same  manner  and  under  the  same  conditions,  as 
far  as  the  same  are  applicable,  as  the  names  of  candi- 
dates for  nomination  for  state  and  district  offices.  * ' 

This  section,  it  will  be  observed,  follows  the  same 
general  trend  as  subdivision  **b"  of  the  act  of  1911, 
except  that  the  words  *  *  such  candidates '  *  appear  where 
in  the  original  act  the  words  *  *  the  names  of  such  per- 
sons in  such  political  party/'  etc.,  are  used,  and  in- 
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stead  of  the  words  **  solely  upon  the  petition  of  their 
political  supporters  in  Oregon  without  such  persons 
themselves  signing  any  petition,  signature,  or  accept- 
tance"  there  appear  the  words  **upon  the  written  re- 
quest of  such  candidate  filed  *  *  or  upon  the  petition 
of  one  thousand  of  his  supporters  who  are  registered 
voters  of  the  State  of  Oregon,*'  etc.  The  purpose  of 
the  amendment  of  1915,  so  far  as  it  applies  to  the  sub- 
ject under  discussion,  is  plain,  and  is  this :  Under  the 
initiative  act  of  1910  the  sole  method  by  which  a  per- 
son actually  seeking  the  indorsement  of  the  voters  for 
the  nomination  for  President  could  have  his  name 
printed  upon  the  official  primary  ballot  was  by  means 
of  a  petition  signed  by  1,000  voters.  The  amendment 
provided  another  means,  namely,  by  the  candidate  fil- 
ing a  written  request.  The  later  statute,  therefore, 
has  provided  alternative  methods  whereby  the  name 
of  the  proposed  candidate  can  be  made  so  as  to  appear : 
First,  by  reason  of  a  written  request  made  by  him  and 
filed  with  the  Secretary  of  State ;  or,  second,  by  means 
of  a  petition  signed  by  the  prescribed  number  of  voters. 
The  method  provided  by  the  initiative  act  of  1910, 
so  far  as  it  relates  to  this  matter,  is  complete  in  itself. 
In  express  language  it  does  away  with,  and  therefore 
repeals,  that  part  of  the  direct  primary  law  which  re- 
quires the  acceptance  by  the  candidate  of  the  nomina- 
tion, if,  indeed,  it  can  be  called  a  nomination,  for  the 
office  of  President.  As  to  that  office  it  is  a  dead  letter 
requiring  subsequent  express  legislation  to  make  it 
applicable,  and  no  such  legislation  has  been  had. 

It  is  suggested,  however,  that  the  provision  in  the 
act  of  1915  requiring  that  the  **  names  of  such  candi- 
dates for  party  nominations  for  President  and  Vice- 
president"  shall  be  printed  on  the  official  ballot  in 
itself  precludes  the  idea  that  the  name  of  a  person  can 
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be  printed  upon  the  official  ballot  without  his  consent, 
or,  as  in  this  instance,  contrary  to  his  express  wishes ; 
it  being  argued  that  no  person  can  be  made  a  candidate 
against  his  wishes.  This  contention  is  neither  borne 
out  by  the  commonly  accepted  definition  of  the  word 
**  candidate, '  *  by  the  authorities,  or  by  any  fair  con- 
struction of  the  act  now  under  discussion.  Webster 
defines  a  candidate  to  be : 

**(1)  One  who  offers  himself  or  is  put  forward  by 
others,  as  a  suitable  person,  or  an  aspirant  or  contest- 
ant for  an  office,  privilege,  or  honor;  (2)  a  person  con- 
sidered worthy  or  likely  to  attain  some  dignity,  or  come 
to  some  place  or  end. ' ' 

The  definitions  given  by  other  lexicons,  including  the 
law  dictionaries,  are  similar  to  that  quoted. 

**  Candidate.  One  who  seeks  or  aspires  to  some  office 
or  privilege,  or  who  offers  himself  for  the  same;  a  per- 
son offering  himself  to  the  suffrage  of  the  electors; 
one  put  forward  for  election,  whether  with  or  against 
his  own  will'':  6  Cyc.  345;  Regina  ex  rel.  Coyne  v. 
Chisholm,  5  Ont.  Prac.  328. 

Statutes  of  the  character  here  indicated  are  new  and 
rare  in  this  country,  and  refusals  on  the  part  of  our 
statesmen  to  run  for  office  are  so  seldom  met  with  that 
there  is  a  dearth  of  adjudication  bearing  directly  u'pon 
the  matter  here  in  issue,  but  the  intent  of  the  law  is 
clearly  indicated  by  the  language  of  Section  7  above 
quoted : 

**  Every  qualified  elector  of  a  political  party  subject 
to  this  law  shall  have  opportunity  to  vote  his  or  her 
preference  on  his  or  her  party  nominating  ballot  for  his 
or  her  choice  for  one  person  to  be  the  candidate  for 
nomination  by  his  or  her  political  party  for  the  office 
of  President. ' ' 

The  object  aimed  at  is  the  ascertainment  of  the  sense 
of  the  electorate  of  the  particular  party  as  to  the 
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proper  person  to  be  nominated  by  the  national  con- 
vention df  snch  party,  to  the  end  that  the  delegates 
elected  to  represent  their  party  in  that  body  may  be 
advised  as  to  the  wishes  of  their  constituents.  The 
person  thus  designated  as  the  voters'  choice  may  or 
may  not  be  a  candidate  in  the  sense  of  seeking  or  even 
desiring  the  nomination.  Primarily  the  object  of  the 
law  is,  not  to  serve  the  convenience  of  parties  seeking 
a  presidential  nomination,  but  to  enable  the  voters  to 
express  their  preference.  It  would,  of  course,  be  im- 
possible to  print  upon  the  ballot  the  name  of  every 
person  who  might  possibly  be  conspicuous  enough  to 
receive  one  or  a  few  votes,  but  the  legislature  wisely 
determined  that,  whenever  any  person  developed  such 
strength  that  1,000  voters  should  see  fit  to  ask  that  his 
name  should  be  printed  upon  the  ballot,  this  fact  con- 
stituted a  sufl&cient  showing  that  the  convenience  of  the 
public  would  be  promoted  by  printing  the  name  of  such 
person  upon  the  primary  ballot.  The  person  whose 
name  is  thus  placed  upon  the  ballot  is  not  a  candidate 
in  the  sense  of  seeking  or  running  for  the  office.  The 
preferential  vote  cast  in  his  favor  does  not  nominate 
him  for  President,  but  is  merely  advisory  to  and  mor- 
ally obligatory  upon  the  delegates  chosen  to  rep- 
resent the  party  in  the  national  convention,  and  the 
words  **such  candidate,''  used  in  the  latter  part  of 
Section  7,  supra,  must,  in  view  of  the  context,  be  inter- 
preted to  mean  the  person  in  whose  favor  a  petition 
containing  1,000  names  is  filed.  In  this  very  restricted 
sense,  and  in  no  other,  can  he  be  deemed  a  candidate. 
Nobody  will  question  the  proposition  that,  if  no  peti- 
tion had  been  filed,  and  the  name  of  Justice  Hughes 
had  been  written  upon  the  ballot  by  a  majority  of  the 
Republican  voters  of  the  state,  the  result  would  have 
been  a  perfectly  legal  expression  of  the  will  of  the 
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Republican  electorate  as  to  their  first  choice  for 
President^  even  in  face  of  the  fact  that  he  had  pre- 
viously stated  he  did  not  desire  his  name  so  written 
and  was  not  a  candidate  for  President.  Printing  his 
name  upon  the  ballot  merely  enables  his  supporters 
to  do  conveniently  and  expeditiously  what  would  other- 
wise cause  inconvenience  and  delay  at  the  polls,  and  is 
in  line  with  the  primary  intent  of  the  act,  which  is  to 
enable  every  citizen  to  express  his  preference. 

While  we  fully  appreciate  the  embarrassment  that 
the  course  indicated  will  occasion  the  eminent  jurist, 
who  is  not  seeking  the  indorsement  the  petitioners  wish 
to  tender  him,  and  who,  no  doubt,  wishes  to  avoid 
having  the  great  honor  and  greater  burden  of  the 
presidency  laid  upon  his  unwilling  shoulders,  it  seems 
clear  to  us  that  the  petitioners  have  the  right,  even 
contrary  to  his  wishes,  to  express  their  preference  for 
him  as  the  most  fitting  citizen  to  be  a  candidate  for 
President. 

A  judgment  will  therefore  be  entered  in  accordance 
with  this  opinion. 

Mb.  Chief  Justice  Moobe  and  Mb.  Justice  Eakin 
took  no  part  in  the  consideration  of  this  case. 


On  motion  to  dismiss  appeal,  aHowed  April  25,  1918. 

TUCKER  V.  DAVIDSON. 

(156  Pac.  1037.) 

Appeal  and  Brror— Kotice  of  Appeal— Time— Statute. 

1.  Under  Session  Laws  of  1913,  page  617,  an  appeal  mnst  be  taken 
within  60  days  from  the  entry  of  tne  judgment,  notwithstanding  any 
motion  for  a  new  trial  that  may  be  made. 

New  Trial — Overruling  Motion. 

2.  A  motion  for  a  new  trial  was  overruled  by  operation  of  law 
when  ^ot  passed  on  by  the  court  before  the  expiration  of  the  term. 
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From  Multnomah :  John  P.  KavanauoH;  Judge. 

This  is  an  action  by  G.  F.  Tucker  against  I.  G.  David- 
son, in  which  plaintiff  recovered  judgment  and  de- 
fendant appeals.  Bespondent  moves  to  dismiss  the 
appeal.  Appeal  Dismissed. 

Mr.  Lewis  C.  Oarrigus  and  Mr.  D.  P.  Price,  for  the 
motion. 

Messrs.  Boothe  d  Richardson,  contra. 

In  Banc.    Opinion  Pbb  Curiam. 

1,  2.  Motion  to  dismiss  the  appeal  because  the  notice 
of  appeal  was  not  filed  within  the  time  required  by  the 
statute.  Chapter  319,  Session  Laws  of  1913,  provides 
that  an  appeal  must  be  taken  within  60  days  from  the 
entry  of  the  judgment.  The  decree  in  this  case  was 
rendered  August  31,  1915,  and  the  notice  of  appeal 
served  and  filed  December  30,  1915.  Counsel  for  ap- 
pellant, after  the  findings  and  decree  were  signed,  filed 
a  motion  to  set  aside  the  decree  and  correct  its  date. 
This  motion  was  never  finally  passed  on  by  the  court ; 
but  on  the  30th  of  December  the  court  filed  what  is 
called  an  order,  and  said  in  this : 

**That  said  findings  and  decree  presented  by  the 
plaintiff  and  so  signed  by  the  court  were  filed  of  record 
on  the  thirty-first  day  of  August,  1915.  That  it  was 
the  intention  of  the  court  to  keep  the  findings  and  final 
decree  open  until  the  disposition  of  the  motion  for  a 
new  trial,  inasmuch  as  said  findings  contained  findings 
of  fraud  that  were  not  established  by  the  evidence,  but 
inadvertently  treated  this  suit  in  equity  as  if  it  were 
an  action  at  law  and  so  signed  the  findings  and  decree, 
and  did  not  discover  the  situation  in  which  the  defend- 
ant was  placed  until  the  motion  for  a  new  trial  was 
overruled  by  operation  of  law.  The  court  is  of  the 
opinion  that  it  has  lost  jurisdiction  of  the  matter  and 
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cannot  grant  the  relief  sought  by  this  motion,  and  said 
motion  is  for  this  reason  hereby  overruled.  * ' 

.  A  motion  for  a  new  trial  was  overruled  by  operation 
of  law  on  the  30th  of  October,  by  reason  of  not  having 
been  passed  on  by  the  court,  and  the  term  of  court  ex- 
piring. 

This  court  has  held,  in  Macartney  v.  Shipherd,  60 
Or.  133  (117  Pac.  814,  Ann.  Gas.  1913D,  1257),  that  an 
appeal  must  be  taken  within  the  time  required  by  law 
from  the  date  of  entering  the  decree  or  judgment,  not- 
withstanding any  motion  for  new  trial  that  may  be 
made.  This  was  aflSrmed  in  Gearin  v.  Portland  Ry.,  L, 
<6  P.  Co.,  62  Or.  162  (124  Pac  256).  The  decree  there- 
fore  appears  in  this  court  as  of  the  date  of  August  31, 
1915,  and,  the  notice  of  appeal  not  having  been  given 
within  the  time  required  by  law,  the  appellant  has  no 
remedy,  but  the  motion  must  be  granted. 

The  appeal  is  dismissed.  Appeal  Dismissed. 


Argued  March  30,  reversed  April  25,  1916. 

WAGNER  V.  WAGNER. 

(156  Pac.  1037.) 

Dlyorce— Weight  of  Evidence — Guilty  Party. 

1.  That  a  venereal  disease  was  communicated  by  husband  to  wife, 
entitling  her  to  divorce,  held  shown  by  the  preponderance  of  the 
evidence. 

From  Multnomah :  William  N.  Gatbns,  Judge. 
Department  2.    Statement  by  Mr.  Chief  Justicb 

MOOBE. 

In  a  suit  for  a  divorce  by  Felix  R.  Wagner  against 
Stella  Wagner,  on  the  basis  of  cruel  and  inhumdn  treat- 
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ment  and  personal  indignities^  rendering  his  life 
bnrdensome,  the  cardinal  assertion  of  the  complaint  is 
'*that  about  the  month  of  January,  1914,  and  while 
she  was  at  La  Grande,  Oregon,  said  defendant  accused 
the  plaintiff  publicly  and  openly  with  having  given  her 
a  loathsome  venereal  disease ;  that  the  said  charge  that 
the  plaintiff  had  given  the  defendant  such  a  disease, 
or  any  disease,  was  wholly  untrue,  and  was  known  to 
be  untrue  by  defendant  at  the  time  she  made  the  charge, 
the  said  defendant  rashly,  improperly  and  without 
any  foundation  making  said  charge  for  the  purpose  of 
annoying  and  humiliating  plaintiff  before  his  friends ; 
that  such  actions  upon  the  part  of  said  defendant  have 
made  it  impossible  for  plaintiff  and  defendant  to  longer 
live  together  as  husband  and  wife,  and  have  injured 
and  affected  plaintiff's  health/* 

The  answer  admits  the  marriage  of  tht  parties ;  that 
they  have  resided  in  Oregon  more  than  a  year  before 
this  suit  was  begun,  that  no  children  have  been  bom 
of  the  union,  and  that  the  plaintiff  is  the  owner  of  lot 
17  and  the  undivided  one  half  of  lot  18,  in  block  319, 
in  Balch's  Addition  to  the  City  of  Portland.  For  a 
separate  defense  and  counterclaim  by  way  of  cross-bill, 
the  answer  declares  the  plaintiff  has  been  and  is  guilty 
of  cruel  and  inhuman  treatment  of  the  defendant  which 
has,  and  does,  render  her  life  burdensome.  The  essen- 
tial charge  in  the  cross-bill  declares  *Hhat  at  such 
marriage  this  defendant  was  stout  and  in  good  health, 
but  that  during  the  summer  of  1913  plaintiff  communi- 
cated to  defendant,  without  her  consent  or  fault,  the 
germs  of  a  loathsome  disease,  whereby  she  became 
sick  and  aflSicted,  and  required  medical  attention  and 
care,  became  and  was  helpless  and  prostrated,  so  that 
plaintiff  sent  to  La  Grande,  Oregon,  to  defendant's 
mother  to  come  to  Portland,  Oregon,  to  take  care  of 
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and  nurse  defendant,  which  required  defendant's  par- 
ents io  care  for  her  and  nurse  her  and  to  take  her*  to 
their  home  in  La  Grande,  Oregon,  and  at  their  own 
expense ;  that  this  defendant  is  now,  by  reason  of  said 
treatment  of  plaintiff  and  said  disease,  a  confirmed  in- 
valid, a  nervous  wreck,  and  unable  to  support  herself, 
and  by  reason  of  which  defendant  is  unable  to  live  with 
or  cohabit  with  plaintiff,  and  defendant  is  now  without 
means,  and  comparatively  helpless. '' 

A  part  of  the  prayer  of  the  cross-bill  is  that  the  de- 
fendant 's  maiden  name,  Stella  Bloch,  be  restored  to  her, 
The  statements  of  new  matter  in  the  answer  and  cross- 
bill were  controverted  by  the  reply.  After  the  testimony 
had  been  taken  the  court  considering  it  made,  among 
others,  a  finding  of  fact  agreeable  to  the  allegation  re- 
peated herein  from  the  initiatory  pleading,  and  granted 
the  divorce  to  the  plaintiff,  freeing  his  real  property 
from  any  claim  that  might  be  made  against  it  by  the 
defendant    From  this  decree  she  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Finn. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Joseph  H.  Page  and  Mr.  Wilson  T.  Hume,  with  an 
oral  argument  by  Mr.  Page. 

Opinion  by  Mr.  Chief  Justice  Moobb. 

1.  An  examination  of  the  testimony  discloses  the  char- 
acter of  the  defendant  to  be  eminent,  and  that  her 
reputation  for  virtue  and  modesty  is  unquestioned. 
From  her  childhood  until  about  six  months  after  her 
marriage  her  health  was  excellent.  In  July,  1913,  she 
became  ill,  and  a  physician  was  summoned.  At  his  re- 
quest two  specialists  were  consulted,  and  it  was  found 
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she  was  suffering  from  an  attack  of  specific  arthritis. 
The  modem  remedies  used  generally  in  a  case  of  that 
kind  were  hypodermically  administered.  Her  feet  and 
lower  limhs,  however,  were  so  swollen  that  they  were 
incased  in  plaster  of  paris  casts.  When  she  had  some- 
what recovered  she  went  with  her  mother  to  La  Grande, 
Oregon,  her  former  home,  intending  to  return  to  her 
husband  as  soon  as  she  was  able  to  make  the  journey. 
After  remaining  with  her  parents  a  short  time  she  for 
the  first  time  learned  from  a  physician,  who  was  there 
treating  her,  the  nature  of  her  malady,  and  then  deter- 
mined to  bring  a  suit  for  a  divorce,  and  so  notified  the 
plaintiff.  The  suit,  however,  was  commenced  by  him, 
and  a  decree  passed  in  his  favor.  It  is  unnecessary  to 
refer  further  to  the  testimony.  Its  preponderance 
convinces  us  the  defendant's  charge  against  the  plain- 
tiff is  sustained,  and  she  is  the  party  who  is  entitled 
to  the  relief  prayed  for  in  the  cross-bill.  The  decree 
appealed  from  is  reversed,  and  one  will  be  entered  in 
this  court,  giving  the  divorce  to  the  defendant,  restoring 
her  maiden  name,  and  granting  to  her  an  undivided 
one  third  of  the  plaintiff's  real  property  as  particularly 
described.  Reversed.    Decree  Rendered. 

Mb.  Justicb  Bean,  Mb.  Justice  Harris  and  Mr. 
JiTBTicB  MoBbide  coucur. 
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Argned  April  5,  revened  April  B5,  1910. 

DE  WAB  V.  FIRST  NAT.  BANK. 

(156  Pae.  1038.) 

Brtopp6l    Of  Depositor. 

1.  Where  the  president  of  a  bank  made  an  nnanthoriEed  loan  of 
the  fands  of  a  depositor,  and  the  bank  examiner  wrote  the  depositor, 
asking  her  to  sign  and  return  the  inclosed  release  of  liability  to 
the  bank,  if  she  had  authorized  the  president  to  withdraw  her  funds, 
the  depositor's  failure  to  reply  to  such  letter  raised  no  estoppel 
against  her  relative  to  her  elaim  against  the  bank. 

Banki  and  Banking— Action  for  Deposits— -ETldence—MateriaUty. 

2.  In  a  depositor's  action  against  her  bank  to  recover  fands. 
which  the  bank  claimed  she  had  authorized  its  president  to  lena 
for  her,  which  he  did,  evidence  of  two  witnesses  that  the  depositor 
had  had  eonversations  with  them  in  which  she  expressed  a  wish  to 
dispose  of  the  note  representing  the  loan,  and  said  she  was  willing 
to  discount  it,  was  admissible  as  tending  to  show  ratification  of  the 
bank  president's  action. 

From  Douglas :  James  W.  Hamilton,  Judge. 

In  Banc,    statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  Marie  De  War  against  the  First 
National  Bank  of  Roseburg,  for  the  recovery  of 
money.  The  pleadings  so  far  as  they  are  of  interest 
in  the  discussion  are  as  follows : 

Complaint : 

*  *  That  for  many  years  prior  to  November  26,  1909, 
the  plaintiff  was  a  depositor  of  said  bank,  and  from 
time  to  time  deposited  funds  therein,  and  on  November 
26, 1909,  plaintiff  had  on  deposit  in  said  First  National 
Bank  of  Roseburg,  Oregon,  the  sum  of  $3,611.40,  which 
money  she  had  deposited  in  said  bank  to  her  own  ac- 
count and  for  her  own  use  and  benefit ;  that  since  said 
date  defendant  has  paid  to  plaintiff  the  sum  of  $611.40, 
and  no  more,  leaving  a  balance  due  from  said  defend- 
ant to  plaintiff  of  $3,000,  no  part  of  which  has  been 
paid,  although  payment  thereof  has  been  duly  de- 
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manded  by  the  plaintiff  from  the  defendant  prior  to 
the  commencement  of  this  action. ' ' 

Answer : 

**For  a  first  further  and  separate  answer  and  de- 
fense to  plaintiff's  complaint  the  defendant  alleges: 
That  during  the  time  the  plaintiff  was  a  customer  of 
the  defendant  and  on  or  about  the  twenty-sixth  day  of 
November,  1909,  T.  R.  Sheridan,  at  the  special  instance 
and  request  of  the  plaintiff,  loaned  the  sum  of  $3,000 
for  the  plaintiff  to  A.  M.  Kelsay,  taking  the  note  of 
said  Kelsay  therefor;  that  thereafter  the  defendant, 
at  the  special  instance  and  request  of  the  plaintiff, 
delivered  said  note  to  the  plaintiff,  and  the  plaintiff 
accepted  and  still  retains  the  same;  that  the  said  sum 
of  $3,000  was  withdrawn  from  the  defendant  bank  by 
the  said  T.  B.  Sheridan  at  the  request  and  as  the  agent 
of  plaintiff  and  loaned  as  aforesaid. 

**For  a  second  further  and  separate  and  afl5rmative 
answer  and  defense  the  defendant  alleges :  That  on  or 
about  the  seventeenth  day  of  June,  1911,  the  defend- 
ant bank  consolidated  with  the  Douglas  National  Bank 
of  Roseburg,  Oregon,  and  transferred  to  said  Douglas 
National  Bank  all  of  the  deposits  and  the  goodwill  and 
business  interests  of  said  defendant ;  that  on  or  about 
the  twentieth  day  of  June,  1911,  R.  W.  Goodhart, 
national  bank  examiner,  for  and  in  behalf  of  said  bank, 
addressed  to  the  plaintiff  a  letter  informing  her  that 
the  said  sum  of  $3,000  on  deposit  to  her  credit  with 
the  defendant  bank  had  been  withdrawn  from  said 
bank  by  said  T.  R.  Sheridan,  and  that  the  said  Sheri- 
dan claimed  to  have  had  authority  to  withdraw  the 
same  and  to  loan  said  funds  to  the  said  A.  M.  Kelsay ; 
that  said  letter  of  said  R.  W.  Goodhart  to  the  plaintiff 
was  substantially  in  words  and  figures  as  follows, 
to  wit: 

"  *  Roseburg,  Oregon,  June  20,  1911. 
^^'Mrs.W.  T.DeWar. 

**  *Dear  Madam:  The  records  of  this  bank  show  at  a 
recent  examination  that  certain  charges  had  been 
made  in  your  account  by  President  Sheridan.  In 
other  words,  part  of  your  deposit  had  been  withdrawn 
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and  loaned  by  him.  Mr.  Sheridan  states  that  you  au- 
thorized him  to  withdraw  these  funds  and  invest  them 
for  you.  If  this  is  so,  kindly  sign  and  return  in  the 
inclosed  envelope.  Mr.  Sheridan  informs  me  that  he 
has  withdrawn  the  following  sum,  which  he  loaned  to 
the  parties  mentioned  below :  $3,000.00  loaned  to  A.  M. 
Kelsay, 

"  *  Yours  respectfully, 

**  *R.   W.   GOODHABT, 

'*  *  National  Bank  Examiner.' 

'*  'I  hereby  certify  that  any  sums  withdrawn  by  T. 
R.  Sheridan  from  my  balance  on  deposit  with  the  First 
National  Bank  of  Roseburg,  Oregon,  were  duly  author- 
ized by  me,  and  the  First  National  Bank  is  relieved 
from  all  liability  relative  to  the  same. 


**That  said  letter  was  deposited  in  the  postoflSce  at 
Roseburg,  with  the  postage  fully  prepaid,  and  mailed 
to  the  plaintiff  at  her  then  address,  Gardiner,  Ore- 
gon ;  that  the  plaintiff  never  replied  to  said  letter,  but 
thereafter  demanded  the  note  given  to  said  T.  R. 
Sheridan  by  said  A.  M.  Kelsay  in  evidence  of  said  loan 
for  the  plaintiff,  and  has  ever  since  retained  and  still 
does  retain  said  note ;  that  on  the  date  said  letter  was 
so  addressed  to  the  plaintiff  by  said  Goodhart  the  said 
T.  R.  Sheridan  was  the  owner  and  holder  of  a  large 
amount  of  property  within  the  State  of  Oregon,  a  large 
amount  of  which  was  unencumbered ;  that  if  the  plain- 
tiff had  responded  to  said  letter,  as  she  in  duty  bound 
ought,  and  had  repudiated  or  denied  the  authority  of 
the  said  Sheridan  to  make  said  loan  for  her,  the  de- 
fendant could  have  and  would  have  secured  itself 
against  loss  by  reason  of  the  loan  so  made  by  the  said 
Sheridan  for  the  plaintiff  without  her  authority ;  that 
defendant  believed  that  said  Sheridan  had  authority 
to  make  said  loan,  and  relied  upon  the  silence  and  re- 
fusal of  the  plaintiff  to  answer  said  letter,  and  the 
delivery  of  said  note  to  the  plaintiff  at  her  request,  as 
conclusive  evidence  of  the  authority  of  said  Sheridan 
to  make  said  loan  for  the  plaintiff,  and  therefore  took 
no  steps  to  protect  itserlf  against  loss  on  account  of 
the  loan  having  been  made  by  said  Sheridan  for  the 
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plaintiff  without  her  authority ;  that  since  the  date  of 
said  letter  the  property  belonging  to  said  Sheridan 
has  been  attached  by  other  creditors,  and  the  said 
Sheridan  has  been  adjudicated  an  involuntary  bank- 
rupt, and  if  the  defendant  should  be  compelled  to  pay 
said  sum  to  the  plaintiff  now  it  would  be  almost,  if  not 
entirely,  a  total  loss  to  the  defendant;  that  by  reason 
of  the  facts  herein  set  out,  and  of  the  silence  and  re- 
fusal of  the  plaintiff  to  answer  said  letter,  and  her 
long  delay  in  making  any  demand  or  bringing  to  the 
defendant  knowledge  or  notice  of  her  claim  upon 
the  defendant  for  said  sum,  the  plaintiff  ought  to  be 
estopped  from  now  demanding  said  sum  and  from 
prosecuting  this  action  for  said  sum  thereof;  that  the 
plaintiff  never  demanded  said  sum  from  the  defend- 
ant, or  in  any  wise  notified  the  defendant  that  she 
claimed  the  defendant  to  be  indebted  to  her  in  any 
amount  whatever,  until  a  few  days  prior  to  the  com- 
mencement of  this  action,  to  wit,  on  or  about  the 

day  of  November,  1914/* 

Reply : 

*' Comes  now  plaintiff,  and  for  reply  to  the  new  mat- 
ter contained  in  the  first  further  and  separate  answer 
and  defense  in  said  answer  admits  that  the  said  sum 
of  $3,000  was  withdrawn  from  tho  (^f^^f^^^\f^^^^  ^  -  v  ' 
T.  R.  Sheridan,  as  its  president,  and  alleges  that  said 
Sheridan  was  at  all  times  referred  to  in  this  action 
the  president  of  said  defendant  bank  and  exercising 
actual  control  over  its  affairs;  and  plaintiff  denies 
each  and  every  other  allegation  contained  in  said  first 
further  and  separate  answer  and  defense.  And  for 
reply  to  the  new  matter  contained  in  the  second  fur- 
ther and  separate  and  aflSrmative  answer  and  defense 
contained  in  said  answer,  plaintiff  denies  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief 
as  to  whether  or  not  on  or  about  the  seventeenth  day 
of  June,  1911,  or  at  any  time,  the  defendant  bank  con- 
solidated with  the  Douglas  National  Bank  of  Rose- 
burg,  Oregon,  or  transferred  to  said  Dousrlas  National 
Bank  all  or  any  of  the  deposits  or  goodwill  or  business 
interests  of  said  defendant ;  admits  that  on  or  about 
June  20,  1911,  R.  W.  Goodhart,  national  bank  exam- 
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iner,  addressed  to  plaintiff  a  letter  similar  in  tenor  and 
effect  to  the  letter  set  out  in  said  answer,  but  denies 
that  said  Ooodliart,  in  addressing  said  letter  to  plain- 
tiff, was  acting  for  or  in  behalf  of  the  defendant  bank, 
and  plaintiff  admits  that  she  never  replied  to  said  let- 
ter; admits  that  some  of  the  property  belonging  to  said 
Sheridan  has  been  attached  by  creditors,  and  admits 
that  said  Sheridan  has  been  adjudicated  an  involun- 
tary bankrupt ;  admits  that  plaintiff  demanded  from 
the  defendant  the  sum  sued  for  herein  a  few  days  prior 
to  the  commencement  of  this  action,  to  wit,  on  or  about 

the day  of  November,  1914 ;  denies  each  and  every 

other  allegation  contained  in  said  second  further  and 
separate  and  affirmative  answer  and  defense." 

A  trial  was  had,  wherein,  after  both  parties  had 
rested,  the  trial  court  directed  a  verdict  for  plaintiff, 
which  being  returned,  a  judgment  was  entered  in  ac- 
cordance therewith,  from  which  defendant  appeals. 
Bevbbsbd. 

For  appellant  there  was  a  brief  with  oral  argmnents 
by  Mr.  Oliver  P.  Coshow  and  Mr.  George  G.  Bingham. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamin  L.  Eddy. 

Mb.  Jttsticb  Benboit  delivered  the  opinion  of  the 
court. 

1,  2.  The  evidence  submitted  upon,  the  trial  dis- 
closes that  either  on  November  26,  1909,  or  a  short 
time  prior  thereto,  the  plaintiff,  having  $3,611.40  on 
deposit  in  defendant  bank,  of  which  T.  R.  Sheridan 
was  president,  had  a  conversation  with  him  in  the  bank 
rein  she  expressed  a  willingness  to  lend  a  portion 
ler  money,  not  exceeding  $3,000,  if  good  security 
s  had.    There  is  a  conflict  between  her  testimony 
that  of  Sheridan  as  to  who  was  to  pass  upon  the 
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sufficiency  of  the  security.  She  says  that  she  never 
authorized  him  to  make  any  loan  without  consulting 
her,  and  that  she  told  him  she  would  not  make  any 
loan  without  first  consulting  her  husband.  Sheridan 
says  she  told  him  to  lend  the  money  upon  good  secur- 
ity, using  his  own  judgment  in  the  matter.  In  any 
event,  on  November  26th,  without  consulting  her,  or 
receiving  from  her  any  check  or  other  written  order 
for  the  money,  he  proceeded  to  **lend''  the  same  in  the 
following  manner :  He  was  associated  as  a  partner  with 
A.  M.  Kelsay  in  the  sheep-raising  business  in  Harney 
County.  The  partnership  business  was  all  conducted 
in:  the  name  of  Kelsay,  who  had  an  account  with  the 
defendant  bank.  This  account  had  been  long  over- 
drawn in  a  sum  exceeding  $3,000.  Sheridan  had  ad- 
vanced more  than  his  just  proportion  of  the  moneys 
used  in  the  sheep  business  and  was  much  disturbed 
about  Kelsay 's  overdraft.  He  therefore  made  a  jour- 
ney to  Harney  County  for  the  purpose  of  obtaining  a 
satisfactory  adjustment  of  the  matter.  Kelsay  then 
authorized  him  to  negotiate  a  loan  and  to  sign  his 
name  in  securing  the  money.  Based  upon  this  state- 
ment of  facts,  he  proceeded  to  make  a  demand  note  for 
$3,000  payable  to  plaintiff,  and  signed  it,  *'A.  M.  Kel- 
say, T.  R.  S.*'  Her  account  was  then  charged  with 
that  amount  of  money  checked  out,  and  Kelsay 's  ac- 
count was  credited  with  the  same,  whereupon,  to  use 
the  language  of  witness  Sheridan,  *'he  owed  less  than 
he  did  before.*'  He  also  testified  that  Kelsay  never 
saw  the  note,  and  the  record  is  silent  as  to  his  ever 
having  any  knowledge  of  the  transaction  whatever. 
It  appears  that  the  venture  in  sheep  was  a  disastrous 
failure,  and  that  Kelsay  some  time  thereafter  removed 
to  Imperial  Valley,  in  California. 

There  is  no  merit  in  defendant's  plea  in  estoppel, 
for  the  letter  written  by  Goodhart,  even  if  it  could 
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be  used  in  favor  of  the  bank,  a  question  not  necessary 
to  decide,  is  expressly  worded  in  such  a  manner  as  to 
obviate  any  necessity  of  a  reply,  unless  she  could 
truthfully  sign  the  certificate  inclosed  therewith.  If 
this  were  all  of  the  record,  we  should  affirm  the  judg- 
ment; but  the  defendant  offered  evidence  tending  to 
prove  a  ratification  by  plaintiff  of  Sheridan's  wrong- 
ful acts.  She  had  testified  upon  cross-examination 
that  the  note  had  for  a  time  been  in  her  possession,  and 
defendant  offered  to  prove  by  two  witnesses  that  she 
had  had  conversations  with  them  in  which  she  ex- 
pressed a  wish  to  dispose  of  the  note  and  said  that  she 
was  willing  to  discount  it.  This  testimony  was  ex- 
cluded, and  this  ruling  is  assigned  as  error.  It  is  true 
that  the  defendant  would  have  been  required  to  go  fur- 
ther, and  show  that  acts  tending  to  prove  ratification 
were  made  with  full  knowledge  of  all  the  facts  and 
circumstances  surrounding  the  transaction;  but  its 
offered  testimory  was  a  step  in  that  direction,  and  the 
ruling  of  the  court,  sustaining  an  objection  thereto  and 
forbidding  its  submission  to  the  jury,  was  error,  and 
the  judgment  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial.  Reversed. 

Mb.  Chief  Justice  Moobb  and  Mb.  Justice  Eakin 
absent- 


Argued  April  4,  affirmed  April  25,  1910, 

SANFORD  V.  HANAN. 

(156  Pac.  1040.) 

Judgment— Matters  Conclnded— Decree  in  Equity — Statute. 

1.  Under  Section  756,  L.  O.  L.,  providing  that  a  judgment,  decree 
or  order  of  any  court  having  jurisdiction  is  conclusive  between  the 
parties  and  their  successors  in  interest,  although  as  between  the 
parties  to  a  note  fraud  is  a  good  defense  to  an  action  at  law,  eqoitj 
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has  eoncurrent  jurisdiction,  and,  being  a  tribunal  of  competent  au- 
thority and  having  jurisdiction  of  the  subject  matter  and  of  the 
parties  who  voluntarily  presented  themselves,  the  decree  on  a  bill 
charging  fraud  in  procuring  a  note  and  asking  for  an  accounting, 
having  been  dismissed  is  conclusive  upon  that  question  whenever 
presented  between  the  same  parties  or  tiieir  successors  in  interest. 

Trial— Direction  of  Verdict^-TJndlBpated  Eyidexice. 

2.  Where  defendant  presented  no  evidence  on  the  issue  of  the 
attorney's  fees  to  be  allowed  for  the  collection  of  a  note  according 
to  its  stipulation,  the  court  proi^rly  directed  &  verdict  for  the  plain- 
tiff. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

The  plaintiflf,  S.  A.  Sanf ord,  as  the  owner  and  holder 
thereof,  brings  this  action  in  the  usual  form  to  recover 
upon  a  promissory  note  given  by  the  defendant  to  the 
First  National  Bank  of  Roseburg.  The  defendant 
filed  a  cross-bill  in  equity,  the  general  features  of 
which  were  that  the  bank,  through  its  presideut,  had 
represented  to  him  that  its  books  showed  he  had  over- 
drawn his  account  in  the  sum  of  $6,000,  which  state  of 
affairs  was  criticised  by  the  bank  examiner,  who  re- 
quired that  a  note  should  be  given  to  cover  the  bal- 
ance; that  to  induce  the  execution  of  it  the  president 
promised  the  maker  that  he  should  never  be  called 
upon  to  pay  the  same;  and  that  in  a  short  time  tlie 
account  of  the  defendant  as  a  depositor  would  be  set 
tied,  obviating  payment  of  the  obligation.  On  the 
basis  that  an  accounting  between  the  parties  was  re- 
quired, and  that  the  bank  and  its  president  had 
defrauded  him  in  the  manipulation  of  his  account,  the 
defendant,  plaintiff  in  equity,  making  the  bank  a  party 
to  his  bill,  prayed  for  a  statement  of  the  account  be- 
tween them.  The  plaintiff  here,  as  defendant  in 
equity,  answered  the  bill  on  the  merits,  traversing  it» 
allegations,  and  stated  the  account  from  the  standpoint 
of  the  bank  under  which  he  claimed.    Upon  that  ques- 
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Hon  issue  was  joined  by  the  denials  of  the  reply  and 
the  new  matter  therein.  The  case  was  heard  on  the 
equity  side  of  the  court  on  the  pleadings  thus  framed, 
resulting  in  a  dismissal  of  the  bill.  Betuming  to  the 
law  courty  the  defendant  presented  an  amended  an- 
swer urging  as  a  defense  almost  the  identical  terms 
of  the  new  matter  in  his  pross-bill.  Replying,  the 
plaintiff  set  up  the  decree  in  equity,  including  its 
affirmance  by  this  court,  as  res  adjudicata  preventing 
the  defendant  from  again  litigating  the  same  question 
at  law.  After  offering  some  evidence  about  the  at- 
torney's fee  to  be  allowed  for  collection  of  the  amount, 
the  plaintiff  introduced  the  judgment-roll  of  the  equity 
suit  and  rested.  The  defendant  attempted  in  his  case 
on  the  evidence  to  go  into  the  question  of  how  he  came 
to  sign  the  note.  The  court  sustained  an  objection  to 
this  line  of  testimony  and  he  excepted. 

Thereupon,  on  motion  of  the  plaintiff,  the  court 
directed  a  verdict  in  his  favor  for  the  amount  of  the 
note  and  $500  attorney's  fees.  The  defendant  ap- 
pealed. Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamin  L.  Eddy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

Mb.  Jitstiob  Btjenett  delivered  the  opinion  of  the 
court. 

1.  The  question  presented  for  our  consideration  on 
the  argument  is  the  effect  to  be  given  to  the  decree  in 
equity  upon  the  issues  formed  on  the  cross-bill.  .  The 
essence  of  the  defendant's  contention  was  that  the 
bank  had  fraudulently  tampered  with  his  account  as  a 
depositor  there,  so  that  it  represented  a  large  over- 
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draft,  and  that  by  the  misrepresentation  based  upon 
that  state  of  the  books  he  was  induced  to  give  the  note 
in  question  whereby  it  appeared  as  a  charge  against 
him,  for  which  reasons  he  demanded  an  accounting  in 
equity,  to  the  end  that  the  true  state  of  his  liability  or 
nonliability  to  the  plaintiff  as  the  successor  in  interest 
of  the  bank  might  be  ascertained.  He  invited  a  trial 
of  this  issue  in  chancery.  The  plaintiff  met  him  in  the 
same  forum  on  the  same  basis  and  joined  issue. 

It  is  without  dispute  that  as  between  the  parties  to 
the  transaction  fraud  is  a  good  defense  to  an  action 
at  law  of  the  kind  involved.  But  it  is  equally  true  that 
equity  has  concurrent  jurisdiction  with  the  law  courts 
on  such  subjects.  The  situation  then  is  that  the  equity 
court,  being  a  tribunal  of  competent  authority  having 
jurisdiction  of  the  subject  matter  and  of  the  parties 
who  voluntarily  presented  themselves  before  it  for  the 
determination  of  that  issue,  has  rendered  a  decree. 
Called  upon  to  state  an  account  between  the  parties 
which  involved  as  one  of  the  items  the  very  note  in 
question,  the  court  must  necessarily  have  considered 
its  validily  as  a  claim  against  the  man  who  signed  it. 
If,  in  fact,  the  maker  was  induced  by  fraud  to  execute 
it,  the  chancellor  would  have  rejected  it  as  a  liability 
and  surcharged  the  account  of  the  plaintiff  here  to 
that  amount.  But  with  the  parties  before  him,  with 
an  opportunity  to  present  their  testimony  on  the  issue 
involved,  he  has  dismissed  the  bill.  In  Section  756, 
L.  0.  L.,  the  Code  has  spoken  upon  the  signification  of 
such  a  judicial  transaction : 

**The  effect  of  a  judgment,  decree,  or  final  order  in 
an  action,  suit,  or  proceeding  before  a  court  or  judge 
Uiereof  of  this  state  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  same,  is  as  follows : 

**1.  In  case  of  a  judgment,  decree,  or  order  against 
a  specific  thing,  or  in  respect  to  the  probate  of  a  will 
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or  the  administration  of  the  estate  of  a  deceased  per- 
son, or  in  respect  to  the  personal,  political,  or  legal 
condition  or  relation  of  a  particular  person,  the  judg- 
ment, decree,  or  order,  is  conclusive  upon  the  title  to 
the  thing,  the  will  or  administration,  or  the  condition 
or  relation  of  the  person ;      * 

*  *  2.  In  other  cases,  the  judgment,  decree,  or  order  is, 
in  respect  to  the  matter  directly  determined,  conclu- 
sive between  the  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action,  suit,  or  proceeding,  litigating 
for  the  same  thing,  under  the  same  title,  and  in  the 
same  capacity.*' 

The  determination  of  the  suit  in  equity  is  conclusive 
upon  the  question  wherever  presented  between  the 
same  parties  or  their  successors  in  interest  There 
are,  indeed,  cases  where  the  defendants  at  law  have 
filed  cross-bills  which  were  dismissed  for  want  of 
equity.  This  left  the  case  at  law  to  proceed  for  the 
determination  of  exclusive  legal  defenses  there  re- 
maining. This  case,  however,  is  not  of  that  sort.  The 
issue  presented  to  the  equity  court  was  the  ultimate 
question  to  be  solved,  and,  having  been  decided  ad- 
versely to  the  plaintiff  in  the  bill,  he  was  left  without 
any  defense  whatever  at  law  based  upon  the  matters 
heard  in  chancery. 

2.  There  was  no  issue  at  law  remaining  to  be  deter- 
mined except  that  about  the  attorney's  fee  to  be  al- 
lowed for  the  collection  of  the  note  according  to  its 
stipulation.  As  the  defendant  presented  no  evidence 
on  that  point,  it  was  proper  to  direct  a  verdict  in  ac- 
cordance with  the  undisputed  testimony. 

The  judgment  must  be  affirmed.  Affibmbd. 

Mr.  Justice  McBride,  Mb.  Justigb  Bean  and  Mb. 
Justice  Benson  concur. 
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(156  Pac.«i058.) 

Pleading-— Demurrer— Admlssioim. 

1.  In  an  action  to  recover  a  tax,  a  demurrer  to  defendant's  answer 
admitted  that  all  the  afSrmative  averments  in  the  answer  were  true. 

Idcenaev— Nature  of  Tax— Franchise— Rental  or  'Tax." 

2.  Under  the  grant  of  a  franchise  to  a  private  corporation  to  erect 
and  maintain  poles  and  wires  in  a  city's* streets  for  the  distribution^ 
and  sale  of  electricity,  requiring  the  corporation  to  pay  to  the  city 
2%  per  cent  of  the  gross  receipts  from  its  business  done  in  the  city, 
the  2^  per  cent  was  the  payment  of  a  rental  for  the  use  of  the  streets, 
rather  than  a  "tax." 

[As  to  taxation  of  licenses,  see  note  in  129  Am.  St.  Bep.  249. 
As  to  taxation  of  franchises,  see  note  in  131  Am.  St.  Bep.  862.] 

Ucenses — Municipal  Corporations  —  Taxing  Power — Exemptions  or 
Surrender. 

8.  Under  the  Portland  City  Charter  (Sp.  Laws  1903,  p.  29),  Section 
73,  subdivision  21,  empowering  it  to  grant  licenses  to  raise  revenue, 
or  for  regulation,  or  both,  the  city  had  no  inherent  power  to  exempt 
property  from  taxation,  or  to  exempt  an  electric  company  from  the 
payment  of  any  other  'license  or  tax  or  charge  on  the  business  or 
occupation";  and,  having  such  police  power,  and  even  if  it  had  been 
given  the  right  to  tax,  it  could  not  lawfully  exempt  any  person  or 
corporation  from  the  payment  of  any  other  "license  or  tax  or  charge 
on  the  business  or  corporation." 

Constitutional  Law— Eqnal  Protection  of  the  Law— Electric  Power 
Company. 

4.  A  railway  and  power  company,  granted  a  franchise  by  the  City 
of  Portland,  was  not  denied  the  equal  protection  of  the  law  guar- 
anteed by  Constitution  of  the  United  States,  Amendment  14,  Section 
1,  merely  because  it  had  made  contracts  to  furnish  electricity  at  pre- 
scribed rates,  and  a  purported  revenue  or  license  tax  would  diminish 
its  profits  thereon,  since  its  contracts  must  be  entered  into  with  full 
knowledge  that  the  city  might  at  any  time  exercise  its  powers  of 
taxation. 

Constltational  Law— Licenses — Obligation  of  Contracts — ^License  Tax. 

5.  The  obligations  of  such  contracts  were  not  impaired,  in  violation 
of  Constitution  of  the  United  States,  Ar4icle  I,  Section  10,  by  the 

*A8  to  power  of  municipality  to  exempt  property  from  taxation,  see 
notes  in  15  L.  B.  A.  860;  29  L.  B.  A.  (N.  a)  183. 

Generally,  as  to  corporate  taxation  in  the  United  States  as  af- 
fected by  the  contract  clause  in  the  federal  Constitution,  see  exten- 
sive note  in  60  L.  B.  A.  33. 

As  to  taxation  of  business  or  occupation  of  a  public  service  corpora- 
tion, and  of  its  franchise  or  right  to  occupy  the  streets,  as  double 
taxation,  see  note  in  28  L.  B.  A.  (N.  S.)  22.  Bepobteb. 
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collection  of  taxes  imposed  hj  a  city  ordinance  subsequent  to  the 
making  thereof,  in  a  purported  exercise  of  the  city's  power  to  impose 
a  revenue  or  license  tax,  which  did  not  strike  at  the  terma  of  the 
contracts,  but  preserved  them  and  left  them  enforceable,  the  same 
as  before,  by  both  of  the  partiei. 

Tftzatton— Property  Tax— Validltr* 

6.  Where  an  ad  valorem  tax  is  levied  on  property,  in  the  absence 
of  statutory,  charter  or  constitutional  provisions,  the  only  limitations 
to  the  exercise  of  power  to  tax  are  the  necessities  of  the  public 
treasury. 

Idcenaag    Occupation  Tax— Validity— Boasonableneae. 

7.  Where  a  municipality  is  authorised  to  license  occupations  and 
businesses  either  for  regulation  or  for  revenue,  the  power  cannot  be 
used  unreasonably,  nor  can  the  tax  be  fixed  so  high  as  to  be  practi- 
cally confiscatory,  or  prohibitive  of  an  ordinary  lawful  business. 


Iffttnldpal  Corporations— Power  to  Tax  Property— *^A  MeW— Contltii^ 
tional  and  Statutory  ProTlaiona. 

8.  Article  I,  Section  32,  of  the  Constitution  requires  that  all  taxa- 
tion shall  be  equal  and  uniform,  and  Article  IX,  Section  1,  declares 
that  the  legislative  assembly  shall  provide  by  law  for  uniform  and 
equal  rate  of  assessment  and  taxation,  and  prescribe  regulations  to 
secure  a  just  valuation  of  real  and  personal  property  for  taxation. 
Laws  of  1907,  page  485,  enacted  to  provide  a  more  equitable  system 
for  assessing  property  by  Section  2  (Section  3552,  L.  O.  L.)  defined 
property  subject  to  taxation,  and  by  Section  18  (Section  3586, 
L.  O.  L.)  defined  the  duty  of  the  county  assessor;  and  Laws  of  1907, 
page  458,  Section  15  (Section  3670,  L.  O.  L.),  provided  that  every  tax 
levied  by  an  incorporated  city  should  be  levied  on  property  therein 
assessed  upon  the  valuation  shown  by  the  assessment-roll  and  filed 
by  the  county  assessor:  and  Laws  of  1909,  page  345  (Sections  3614- 
3660,  L.  O.  L.),  created  a  board  of  state  taxing  commissioners,  with 
general  supervision  of  the  system  of  public  taxes  throughout  the  state 
provided  for  an  annual  assessment  of  the  property  of  electric  com- 
panies doing  business  in  more  than  one  county,  and  defined  property 
to  include  franchises.  The  legislative  charter  of  the  City  of  Port- 
land (Sp.  Laws  1903,  p.  3)  by  Section  3  vested  the  city  with  general 
powers,  by  Section  73,  subdivision  21,  with  the  power  to  grant  license 
to  raise  revenue  or  for  regulation,  and  by  Section  114  authorized  it 
to  assess  all  property  not  exempt  from  taxation  according  to  an  esti- 
mate made  under  Section  285.  An  ordinance  required  every  person 
or  corporation  furnishing  electricity  to  pay  a  license  of  3  per  cent 
of  its  gross  receipts.  Eeld^  that  the  power  to  "assess"  did  not  mean 
to  value  property  for  taxation,  but  only  to  levy  a  tax,  and  that  the 
ordinance,  if  construed  as  imposing  a  tax  on  a  franchise  a«  property, 
or  on  earnings  as  property,  .was  void. 

Llcenaes— Power  to  Tax— License  or  Occnpatton  Tax— Charter  Proyl- 

•lODfl. 

9.  Under  the  le^slative  charter  of  the  City  of  Portland  (Sp.  Laws 
1903,  page  29,  Section  73,  subdivision  21),  empowering  the  council  to 
grant  licenses  to  raise  revenue,  or  to  regulate  and  to  fix  by  ordinance 
the  amount  to  be  paid,  and  providing  for  the  revocation  of  licenses, 
and  that  no  license  should  be  granted  to  continue  more  than  one  year, 
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eongidered  with  the  more  general  grants  of  power  by  Sections  8  and 
74,  an  ordinance  to  provide  additional  revenue  requiring  every  person 
or  corporation  furnishing  electricity  for  commercial  purposes  to  pay 
a  license  of  3  per  cent  of  its  gross  receipts  on  its  business  in  the  city, 
in  addition  to  a  quarterly  license  tax  without  issuing  any  license  or 
prohibiting  anything,  and  making  a  failure  to  pay  the  tax  create  only 
a  debt,  was  not  an  exercise  of  the  power  "to  grant  license/'  and 
hence  was  without  charter  authority. 

Municipal  Ck>riK>ratlon8 — ^Powers— Tftzatioxt 

10.  A  city  possesses  no  inherent  power  to  tax,  and  the  grant  relied 
upon  must  be  evident  and  unmistakable,  and  all  doubts  will  be  resolved 
against  its  exercise  and  in  favor  of  the  taxpayers. 

Ucenaeft— Double  Taxation— Coiporatioiis. 

11.  A  corporation  may  be  simultaneously  compelled  to  pay  an  ad 
valorem  or  property  tax  on  all  property  owned  by  it,  including  fran- 
chises when  they  are  considered  as  property,  a  license  or  privilege  tax 
on  its  business,  and  a  fee  to  the  state  for  its  franchise  or  right  to  do 
business  as  a  corporation. 

I«icen8e»— Amount  of  Tax— Ad  Valorem  Tax. 

12.  A  property  tax  must  be  an  od  valorem  tax,  because  It  is  a 
direct  tax  on  property;  but  there  is  no  constitutional  requirement 
that  a  business  or  occupation  tax  shall  be  so  measured. 

Ucenaes— Amonnt  of  Tax— License  Tax— Percentage  of  Beceipts. 

13.  A  per  centum  of  the  gross  receipts  of  a  business  may  be  taken 
as  the  measure  of  the  amount  to  be  paid  for  the  privilege  of  actually 
transacting  a  business,  which  method  of  ascertaining  the  amount  of 
a  license  tax,  whether  on  a  business  or  the  privilege  of  doin^  business 
in  a  corporate  capacity,  is  not  necessarily  a  tax  on  the  earnings. 

UcenBea— TranchlM." 

14.  The  term  "franchise,"  when  associated  with  corporations,  has 
various  meanings.  The  franchise  "to  be"  may  refer  to  the  grant  of 
corporate  life,  and  may  relate  to  the  privilege  of  continuing  to  exist 
as  a  corporation;  while  the  franchise  "to  do"  may  refer  to  the  right 
to  do  business  generally  as  a  corporation,  or  signify  the  corporate 
power  to  transact  the  particular  business  enumerated  in  the  articles 
of .  incorporation. 

Liceiises— CorporationB — ^Franchise. 

15.  The  states  may  impose  license  or  privilege  taxes  on  corporate 
franchises  "to  be"  and  on  corporate  franchises  "to  do." 

Oonstitittlonal  Law— Premunptiona  aa  to  Validity-— Double  Taxation. 

16.  The  presumption  ia  against  a  legislative  intention  to  impose 
double  taxation. 

OonstitntioQal  Law— Construction  in  Favor  of  ConstitutionaUty* 

17.  Wbere  a  statute  is  open  to  two  constructions,  one  of  which 
will  render  it  unreasonable  and  unconstitutional,  while  the  other  will 
harmonize  with  reason,  justice  and  the  constitutional  provisions,  the 
latter  construction  will  be  adopted. 

80  Or.— la 
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Statates— Bepeal  l>y  Imj^catloiL 

18.  Bepeals  by  implication  are  not  favored. 

8tatate»— Oonstmction— Legiaiatiye  Designation. 

19.  While  not  absolutely  controlling,  the  legislative  designation  ii 
an  important  factor  in  determining  the  character  of  a  tax  imposed. 

Licenses — ^Power  to  License. 

20.  The  exercise  of  the  power  to  license  a  business  or  oecnpatiom 
involves  the  granting  of  permission  to  do  something  which  eonld  not 
be  lawfully  done  without  such  permission. 

From  Multnomah :  George  N.  Davis,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Harris. 

The  plaintiff  City  of  Portland,  a  municipal  corpora- 
tion, will  be  called  the  city,  or  the  plaintiff,  and  the  de- 
fendant Portland  Railway,  Light  &  Power  Company,  a 
private  corporation,  will  be  referred  to  as  the  company, 
or  the  defendant.  All  the  facts  appear  in  a  complaint 
and  answer.  The  city  demurred  to  the  answer;  the 
court  overruled  the  demurrer;  the  city  declined  to 
plead  further;  the  court  then  entered  a  judgment 
awarding  to  defendant  its  costs  and  disbursements; 
and  consequently  on  this  appeal,  which  is  prosecuted 
by  the  city,  all  the  affirmative  allegations  of  the  an- 
swer must  be  deemed  to  be  true. 

The  company  is  engaged  in  the  business  of  selling 
electricity  for  lighting,  heating  and  power  purposes  in 
Portland  and  elsewhere.  The  city  is  attempting  to  re- 
*  cover  from  the  company  3  per  centum  of  the  gross  re- 
ceipts from  business  done  in  Portland,  together  with 
a  penalty  of  10  per  centum  by  virtue  of  an  ordinance 
enacted  by  the  legal  voters  of  the  city  at  a  general  elec- 
tion held  on  June  5,  1911.  The  litigation  involves  the 
validity  of  the  ordinance  which  is  numbered  23,566  and 
is  entitled: 

"An  ordinance  to  provide  additional  revenue  fojr  the 
City  of  Portland ;  to  levy  a  license  on  the  gross  receipts 
of  persons  and  corporations  engaged  in  the  business  of 
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selling  electricity,  or  electric  current,  for  lighting,  heat, 
power  or  other  commercial  purposes  within  the  City 
of  Portland;  defining  the  manner  of  ascertaining  the 
nature  and  extent  of  such  gross  receipts;  defining  a 
person  and  corporation  within  the  meaning  of  this  ordi- 
nance, and  providing  a  penalty  for  the  violation  of  the 
provisions  of  this  ordinance.  ^ ' 

The  ordinance  is  here  reproduced  in  full  and  reads 
thus: 

*' Section  1.  The  word  *  person'  when  used  in  this 
ordinance,  includes  an  individual  or  copartnership. 
The  word  *  corporation'  when  used  in  this  ordinance, 
includes  every  corporation,  company,  association,  or 
joint-stock  company,  other  than  an  individual  or  co- 
partnership. 

"Sec.  2.  Every  person,  or  corporation,  engaged  in 
the  business  of  selling  electricity,  or  electric  current, 
for  lighting,  heating,  power  or  other  commercial  pur- 
poses within  the  City  of  Portland,  shall  pay  to  the 
City  of  Portland,  a  license  of  three  (3)  per  centum  of 
the  gross  receipts  of  such  person,  or  corporation  re- 
ceived upon  its  business  within  the  City  of  Portland, 
which  license  shall  be  paid  annually  by  said  person,  or 
corporation,  to  the  treasurer  of  the  City  of  Portland 
on  the  first  day  of  March  of  each  year  for  the  preced- 
ing year  ending  December  31st :  Provided,  that  the  pay- 
ment to  be  made  as  required  by  this  section  and  the 
statement  to  be  made  as  required  by  Section  3  hereof 
on  March  1, 1912,  shall  be  upon  and  cover  and  embrace 
the  gross  receipts  of  any  such  person,  or  corporation, 
between  the  date  this  ordinance  takes  effect  and 
December  31,  1911. 

**Sec.  3.  For  the  purpose  of  ascertaining  the 
amount  of  the  license  to  be  paid  as  required  by  this 
ordinance,  it  shall  be  the  duty  of  any  such  person,  and 
of  the  president  and  secretary  and  treasurer  of  any 
such  corporation,  or  such  of  them  as  shall  reside  in 
this  state,  or  if  neither  of  said  ofiicers  reside  in  this 
state,  then  the  general  manager  or  other  officer  or 
agent  of  such  corporation,  having  general  control, 
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management  or  supervision  of  its  business  within  this 
state,  to  transmit  a  statement,  under  oath,  of  the  gross 
receipts  of  such  person,  or  corporation  from  business 
transacted  within  the  City  of  Portland  during  the  pre- 
ceding year  ending  December  31st  of  said  year.  If 
any  person,  or  corporation,  shall  fail  to  make  such  pay- 
ment for  a  period  of  30  days  from  and  after  such  pay- 
ment is  required  by  this  ordinance  to  be  made,  and 
after  sudi  license  is  due  and  payable  as  herein  pro- 
vided,  the  full  amount  thereof  with  an  addition  of  ten 
(10)  per  centum  thereof  for  such  failure  shall  be  due, 
and  shall  be  collected  from  such  person,  or  corpora- 
tion, for  the  use  of  the  City  of  Portland,  and  the  same 
shall  be  and  is  hereby  declared  to  be  a  debt  due  and 
owing  from  such  person,  or  corporation,  to  the  City  of 
Portland.  The  city  attorney  of  the  City  of  Portland 
shall  commence  and  prosecute  to  fin^l  determination 
in  any  court  of  competent  jurisdiction  an  action  at  law 
to  collect  the  said  debt  in  the  name  of  the  City  of 
Portland. 

*'Sec.  4,  If  any  ofl5cer  or  agent  of  any  corporation 
subject  to  the  provisions  of  this  ordinance  shall  fail, 
neglect  or  refuse  to  make  or  file  such  annual  state- 
ment of  the  gross  receipts  of  any  corporation,  of  which 
he  is  such  officer  or  agent,  for  a  period  of  ten  days 
after  the  first  day  of  March  of  each  year,  or  if  any 
person  subject  to  the  provisions  of  this  ordinance  shall 
fail,  neglect  or  refuse  to  make  and  file  an  annual  state- 
ment of  the  gross  receipts  of  the  said  person  for  the 
said  period  of  ten  days  after  the  first  day  of  March  of 
each  year,  the  said  officer,  agent,  or  person,  as  the  case 
may  b6,  shall,  upon  conviction  thereof  in  the  municipal 
court  of  the  City  of  Portland,  be  punishable  by  a  fine 
of  not  less  than  $50,  nor  more  than  $200  or  by  im- 
prisonment in  the  city  jail  for  not  less  than  10  days, 
nor  more  than  90  days,  or  by  both  such  fine  and  im- 
prisonment :  Provided  that  each  day  after  the  expira- 
tion of  the  said  period  of  10  days,  during  which  the 
said  person  or  officer  or  agent,  as  the  case  may  be, 
shall  so  fail,  neglect  or  refuse  to  make  and  file  such 
statement  shall  be  considered  a  separate  and  distinct 
offense. 
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''Sea  5.  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

On  March  9,  1912,  the  company  filed  a  statement 
with  the  treasurer  of  the  dty,  showing  that  it  had  re- 
ceived from  its  business  within  the  city  from  June  6, 
1911,  to  December  31st  of  that  year,  the  aggregate  sum 
of  $995,826.69.  The  company  failed  to  make  any  pay- 
ment to  the  city  and  the  latter  then  commenced  this 
action  to  recover  the  percentage  and  penalty  provided 
for  by  tiie  ordinance  amounting  to  $32,862.28.  The 
complaint  recited  the  ordinance  and  alleged  the  amount 
of  the  receipts  from  the  business  transacted  by  the 
company  and  that  the  defendant  had  failed  to  pay. 
The  answer  must  be  looked  to  for  the  remaining  facts 
which  are  to  be  considered  on  this  appeal. 

We  read  in  the  answer  that  the  defendant  is  en- 
gaged in  the  business  of  generating,  distributing  and 
selling  electric  energy  in  the  city  and  elsewhere  in  the 
States  of  Oregon  and  Washington.  Prior  to  1903  five 
different  franchises  had  been  granted  by  proper  mu- 
nicipal authorities  in  1882,  1886,  1887,  1890  and  1891, 
respectively,  to  certain  corporations  and  persons  per- 
mitting the  erection  and  maintenance  of  poles  and 
wires  in  the  streets  for  the  distribution  and  sale  of 
electricity.  The  five  franchises  passed  into  the  hands 
of  the  Portland  General  Electric  Company,  a  private 
corporation,  which  in  turn  transferred  its  poles  and 
wires  and  franchises  to  the  defendant  in  1906,  and  ever 
since  that  time  the  latter  has  exercised  the  rights, 
powers  and  privileges  conferred  by  the  franchises,  and 
the  company  has  been  engaged  in  generating  electricity 
in  and  outside  the  city  and  has  been  distributing  and 
selling  electric  energy  within  and  also  beyond  the 
municipal  limits  and  in  Multnomah,  Clackamas  and 
Marion  Counties. 
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A  new  charter  was  granted  to  the  city  by  the  legis- 
lative assembly  in  1903  (Sp.  Laws  1903,  p.  3),  and  Sec- 
tion 106  of  that  charter  continues  and  preserves  all 
franchises,  rights  and  privileges  granted  and  in  actual 
use.  In  1903  an  act  was  passed  whereby  the  right  of 
eminent  domain  was  conferred  upon  companies  en- 
gaged in  conveying  electric  energy  for  distribution  and 
sale,  and  also  providing  that  any  agreement  or  grant 
previously  made  by  any  municipal  corporation  of  the 
right  to  build  or  maintain  any  lines  of  poles  and  wires 
for  the  purpose  of  conveying  electricity  in  any  incorpo- 
rated city  or  town  ''is  hereby  confirmed'':  Laws  1903, 
p.  Ill ;  Section  6247,  L.  0.  L.,  amended  by  Chapter  265, 
Laws  1911.  The  business  of  the  company  is  not  con- 
fined within  the  corporate  limits  of  the  city,  but  the  de- 
fendant conveys,  distributes  and  sells  electric  energy 
beyond  the  boundaries  of  Portland,  in  different  parts 
of  Multnomah,  Clackamas  and  Marion  Counties. 

The  board  of  state  tax  commissioners  made  an  as- 
sessment of  the  property  owned  by  the  company,  in- 
cluding real  and  personal  property,  rights  of  way, 
roadbed,  cars,  rolling  stock,  track,  wagons,  horses, 
office  furniture,  transmission  poles,  wires,  conduits, 
machinery,  appliances  and  all  other  property  of  a  like 
or  different  kind  used  in  carrying  on  the  business  of 
the  defendant  f  in  making  the  assessment  the  board 
took  into  consideration  the  reports,  statements  and  re- 
turns filed  in  the  office  of  the  board,  the  earning  power 
of  the  defendant  and  its  franchises  and  special  fran- 
chises, although  the  franchises  and  special  franchises 
were  not  directly  assessed,  but  were  only  taken  into 
consideration  in  determining  the  value  of  the  other 
property ;  and  in  making  the  assessment  the  board  also 
capitalized  the  net  earnings  of  the  defendant  for  the 
year  191L    The  assessments  were  completed,  and  the 
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board  then  certified  to  the  county  clerk  of  Multnomah 
County  the  value  of  defendant  *s  property  apportioned 
to  that  county,  and  the  county  clerk  thereupon  made 
the  proper  apportionment  among  the  cities,  towns,  dis- 
tricts, road  districts,  ports  and  other  municipal  taxing 
agencies  within  the  county,  and  then  the  assessor  made 
the  proper  entries  upon  the  county  assessment-roll; 
and  the  defendant  having 'paid  its  taxes  for  the  year 
1911  in  Multnomah  County,  the  city  received  its  proper 
share  of  the  taxes  paid  upon  property  owned  by  the 
company. 

Subdivision  21  of  Section  73  of  the  city  charter  au- 
thorizes the  granting  of  licenses  for  the  purpose  of 
regulation  or  revenue  or  both.  On  September  26, 1900, 
the  council  passed  an  ordinance,  numbered  11,784,  en- 
titled '*An  ordinance  licensing,  taxing  and  regulating 
for  the  purpose  of  city  revenue,  businesses,  callings, 
trades  and  employments  within  said  city.''  The  terms 
of  the  ordinance  require  the  defendant  to  pay  upon 
its  business  of  furnishing  electricity  for  lighting  and 
power  purposes  within  the  city  a  *  *  license  tax ' '  of  $75 
per  quarter  year.  The  company  has  regularly  paid 
the  **  license  tax  required  by  Ordinance  No.  11,784,  in- 
cluding that  for  the  year  1911.'' 

On  March  11, 1911,  the  city  granted  to  the  Mt.  Hood 
Railway  &  Power  Company,  a  private  corporation  en- 
gaged in  generating,  distributing  and  selling  electric 
energy,  the  right  to  maintain  an  electric  system  in  the 
city  for  a  period  of  25  years,  with  privileges  of  the 
same  character  as  those  exercised  by  defendant  under 
its  franchises.  The  franchise  owned  by  the  Mt.  Hood 
Railway  &  Power  Company  provides  that  it  shall  pay 
2%  per  cent  of  its  gross  receipts  per  year  for  all  elec- 
trical energy  for  heat,  light  and  power  sold  within  the 
limits  of  the  city,  and  *  *  that  no  license  or  tax  or  charge 
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on  the  business  or  occupation  of  the  said  Mt.  Hood 
Bailway  &  Power  Company  shall  be  imposed  upon, 
exacted  or  required  of  the  said  company,  other  than 
the  said  2%  per  cent  of  its  gross  receipts. '*  ^  The  com- 
pany has  made  contracts  for  lighting  the  streets  and 
public  highways  within  and  without  the  cities  of  Salem 
and  Portland,  and  for  furnishing  light,  heat  and  power 
to  the  inhabitants  of  those  cities,  and  to  persons  in 
Multnomah,  Clackamas  and  Marion  Counties. 

The  answer  alleges  that  the  ordinance  complained 
of  imposes  upon  the  occupation  of  defendant  a  tax 
which  is  not  equal  and  uniform  with  that  imposed  upon 
the  business  and  occupation  of  the  Mt.  Hood  Railway 
&  Power  Company,  in  violation  of  Article  I,  Section 
32,  of  the  state  Constitution,  which  requires  that  '*all 
taxation  shall  be  equal  and  uniform. ' '  The  company 
avers  that  the  ordinance  is  exorbitant,  imreasonable, 
far  in  excess  of  the  cost  of  regulation  of  the  business, 
and  renders  it  impossible  for  the  company  to  furnish 
electricity  to  its  consumers  at  the  rates  provided  for 
by  its  contracts;  and  it  is  alleged  that  the  ordinance 
is  therefore  void,  because  it  will  deny  the  defendant 
the  equal  protection  of  the  laws  and  deprive  it  of  its 
property  without  due  process  of  law,  by  preventing  it 
from  receiving  ''from  each  consumer  of  electric  energy 
the  cost  of  supplying  and  furnishing  the  same  and  the 
amount  of  income  provided  for  such  service  by  the  con- 
tracts aforesaid.'*  The  defendant  claims  that  the  en- 
forcement of  the  ordinance  ' '  will  violate  the  obligation 
of  the  contracts  existing  between  the  defendant  and  its 
customers  and  consumers  of  electric  energy, ' '  contrary 
to  Section  10,  of  Article  I,  of  the  Constitution  of  the 
United  States,  prohibiting  any  state  from  passing  any 
law  impairing  the  obligation  of  contracts. 

The  company  contends  in  its  answer  that  subdivi- 
sion 21  of  Section  73  of  the  charter  contains  ''the  full 
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and  Bole  grant  of  power  to  the  city  or  its  council  or 
the  voters  thereof,  with  reference  to  taxes  and  li- 
censes'';  that  the  city  has  no  power  under  its  charter 
to  tax  corporations  or  businesses,  and  its  sole  power 
under  the  charter  is  to  grant  licenses;  that  the  ordi- 
nance violates  the  charter  provision  by  attempting  to 
levy  a  license  for  a  period  longer  than  one  year;  that 
the  compulsory  payment  of  3  per  cent  on  the  gross 
earnings  in  addition  to  the  license  tax  already  paid 
under  Ordinance  No.  11,784  upon  the  company's  busi- 
ness and  occupation  would  amount  to  double  taxation, 
and  contravene  Article  I,  Section  32,  and  Article  ES, 
Section  I,  of  the  state  Constitution,  which  command 
that  the  legislature  shall  provide  by  law  for  uniform 
and  equal  rates  of  assessment  and  taxation,  and  that 
all  taxation  shall  be  equal  and  uniform. 

The  answer  urges  that,  by  the  payment  of  taxes 
which  were  assessed  and  levied  pursuant  to  the  act  of 
1909,  the  company  paid  to  the  city  a  tax  on  its  occupa- 
tion, business  and  the  right  to  do  business  in  Port- 
land for  the  year  1911,  and  that  the  enforcement  of 
the  ordinance  would  result  in  a  double  tax  upon  the 
occupation,  business  and  goodwill  of  the  business  of 
the  company,  and  on  the  right  of  the  defendant  to  do 
business  in  the  city,  in  violation  of  Article  IX,  Section 
I,  and  Artide  I,  Section  32,  of  the  state  Constitution. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Henry  A.  Davie  and  Mr.  Walter  P.  La  Roche,  City 
Attorney,  with  an  oral  argument  by  Mr.  Davie. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frederick  V.  Holman  and  Messrs.  Griffith,  Leiter 
£  Allen,  with  an  oral  argument  by  Mr.  Holman. 
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There  was  a  brief  and  an  oral  arg^ument  by  Mr. 
William  W.  Cotton,  Amicus  Curiae. 

Mb.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  For  the  purpose  of  this  investigation  the  de- 
murrer filed  by  the  city  admits  that  all  the  afBrmative 
averments  appearing  in  the  answer  are  true ;  hence,  if 
the  answer  states  a  situation  which  would  be  sufficient 
to  defeat  the  ordinance,  then  the  judgment  appealed 
from  must  be  affirmed.  If  the  ordinance  occupies  a 
position  which  is  impregnable  against  the  assaults  of 
the  answer,  then  the  city  is  entitled  to  prevail.  Con- 
densing the  answer,  it  is  alleged:  (1)  That  the  ordi- 
nance imposes  a  tax  which  is  not  equal  to  the  charge 
made  upon  the  business  of  the  Mt.  Hood  Railway  & 
Power  Company.  (2)  That  the  municipal  legislation 
is  unreasonable,  and  makes  it  impossible  to  furnish 
electricity  to  consumers  at  prices  already  contracted 
for,  and  therefore  (a)  the  defendant  is  denied  the 
equal  protection  of  the  law;  (b)  the  company  is  de- 
prived of  its  property  without  due  process  of  law ;  and 
(c)  the  obligations  of  the  contracts  are  impaired.  (3) 
That  subdivision  21  of  Section  73  contains  the  only 
power  which  the  city  can  exercise  with  reference  to 
taxes  and  licenses ;  that  the  plaintiff  cannot  tax  corpo- 
rations or  businesses,  and  can  only  grant  licenses ;  and, 
further,  that  the  enforcement  of  the  gross  earnings 
tax  would  amount  to  double  taxation,  because  the  com- 
pany has  paid  the  license  exacted  by  the  prior  Ordi- 
nance No.  11,784.  (4)  That  by  the  payment  of  the 
taxes  which  were  assessed  and  levied  pursuant  to  the 
act  of  1909,  the  company  paid  a  tax  on  its  occupation, 
business,  and  right  to  do  business,  and  that  conse- 
quently a  charge  of  3  per  cent  on  the  gross  earnings 
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would  be  equivalent  to  duplicate  taxation  of  the  occu- 
pation,  business  and  right  to  do  business.  The  con- 
tentions made  by  the  defendant  will  be  considered  in 
the  order  m  which  they  have  been  stated. 

2,  3.  In  March,  1911,  the  city  granted  a  franchise 
which  permits  the  Mt.  Hood  Railway  &  Power  Com- 
pany, a  private  corporation,  to  erect  and  maintain 
poles  and  wires  in  the  streets  for  the  distribution  and 
sale  of  electricity  for  light,  heat  and  power.  That 
franchise  contains  a  provision  which  requires  the  Mt. 
Hood  Railway  &  Power  Company  to  pay  the  city  2V^ 
per  centum  of  the  gross  receipts  from  business  done 
within  the  city,  and  *'no  license  or  tax  or  jcharge  on 
the  business  or  occupation  of  the  said  Mt.  Hood  Rail- 
way &  Power  Company  shall  be  imposed  upon,  exacted 
or  required  of  the  said  company,  other  than  the  said 
2%  per  cent  of  its  gross  receipts.''  The  Mt.  Hood 
Company  is  a  corporation  like  the  defendant,  is  en- 
gaged in  the  same  kind  of  business,  and  possesses  the 
same  character  of  franchises.  If  by  paying  2i/^  per 
centum  on  the  gross  receipts  one  company  is  exempted 
from  paying  any  other  **  license  or  tax  or  charge  on 
the  business  or  occupation,''  while  the  other  company 
is  compelled  to  pay  3  per  cent  of  the  gross  receipts  de- 
rived from  the  same  kind  of  business  in  the  same  terri- 
tory, then  the  taxes  would  not  be  equal  and  uniform. 
Payment  of  the  2%  per  centum  of  the  gross  receipts, 
as  required  by  the  franchise  issued  to  the  Mt.  Hood 
Railway  &  Power  Company,  is  the  payment  of  a  rental 
for  the  use  of  the  streets,  rather  than  a  tax :  Nebraska 
Telephone  Co.  v.  City  of  Lincoln,  82  Neb.  59  (117  N.  W. 
284,  28L.  R.A.  (N.  S.)  221). 

The  city  has  no  inherent  power  to  exempt  property 
from  taxation ;  the  charter  does  not  authorize  the  plain- 
tiff to  exempt  property  from  taxation,  nor  to  exempt 
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tie  Mt.  Hood  Bailway  &  Power  Company  from  the  pay- 
ment of  any  other  *' license  or  tax  or  charge  on  the 
business  or  occupation  ^^  McQuillin,  Mun.  Corp., 
§  2399 ;  Gray,  Lim.  of  Tax.  Power,  §  1331 ;  City  of 
Tampa  v.  Kaumtz,  39  Fla.  683  (23  South.  416,  63  Am. 
St.  Rep.  202) ;  Thomas  v.  Snead,  99  Va.  613  (39  S.  E, 
586).  Moreover,  when  a  municipality  is  clothed  with 
the  police  power,  or  given  the  right  to  tax,  it  possesses 
attributes  of  sovereignty  which  cannot  be  bartered 
away ;  and  therefore  the  city  could  not  lawfully  agree 
to  exempt  any  person  or  corporation  from  the  pay- 
ment of  any  other  'Micense  or  tax  or  charge  on  the 
business  or  corporation."  As  was  appropriately  said 
in  State  v.  Hatmibal  <&  St.  Joseph  R.  R.  Co.,  75  Mo. 
208: 

**For  though  municipal  corporations  may  make 
such  contracts  as  their  respective  charters  authorize, 
they  cannot  so  contract  as  to  surrender  or  embarrass 
their  legislative  or  governmental  powers,  or  prevent 
the  full  and  complete  performance  of  their  public 
duties — duties  which  result  from  such  powers,  which 
are  conferred  upon  municipal  corporations  for  public 
purposes  and  for  the  public  good.  Such  powers,  being 
in  the  nature  of  public  trusts,  are  incapable  of  aliena- 
tion or  surrender.  *  *  Among  the  most  valuable  and 
important  of  those  public  trusts  and  powers  is  that 
of  taxation,  without  the  exercise  of  which  municipal 
government  would  cease  to  exist.  No  argument  would 
seem  necessary  to  show  that  the  same  principle,  which 
forbids  the  absolute  cession  by  a  municipal  corpora- 
tion of  the  power  of  taxation  over  any  given  subject 
matter,  likewise  forbids  that  which  approximates 
thereto.  For  if,  for  instance,  it  were  allowable  for 
a  municipal  corporation  to  abdicate  its  taxing  power 
pro  tanto,  this  would  differ  only  in  degree  and  not  in 
kind  from  such  abdication  in  toto.  The  exercise  of 
either  method  of  surrender  of  its  legislative  and  gov- 
ernmental powers  by  a  municipal  corporation  would, 


April,  1916.]    Portland  v.  Portland  Ry.,  L.  &  P.  Co.    285 

if  pushed  to  its  natural  and  logical  conclusion,  destroy 
the  mnnicipal  government/' 

The  attempted  exemption  being  ineffective,  it  fol- 
lows that  in  contemplation  of  law  there  is  no  exemp- 
tion in  favor  of  the  Mt.  Hood  Railway  &  Power  Com- 
pany; consequently  there  is  no  inequality  in  the  bur- 
den of  taxation. 

4.  The  defendant  is-  not  denied  the  equal  protection 
of  the  law  merely  because  it  has  made  contracts  to  fur- 
nish electricity  at  prescribed  rates  and  the  tax  will 
diminish  the  profits  on  those  contracts.  Section  1  of 
the  Fourteenth  Amendment  to  the  federal  Constitu- 
tion is  not  violated.  Contracts  must  always  be  en- 
tered into  with  full  knowledge  that  the  government 
may  at  any  time  draw  upon  its  extensive  powers  of 
taxation;  and  when  the  company  made  contracts  to 
furnish  light  it  did  so  subject  to  the  right  of  the 
municipality  to  exercise  its  taxing  power  in  all  its 
f uUness :  8  Cyc.  997. 

5.  Nor  are  the  obligations  of  contracts  impaired, 
and  Article  I  of  Section  10  of  the  national  Constitution 
is  not  violated,  by  the  collection  of  taxes  which  are  im- 
posed by  a  law  passed  subsequent  to  the  making  of  a 
contract.  The  ordinance  does  not  strike  at  the  terms 
of  the  contracts ;  the  agreements  are  preserved,  and  are 
enforceable  now  the  same  as  before  by  both  parties; 
the  obligation  of  the  contracts  still  binds  to  the  same 
extent  as  before  the  passage  of  the  ordinance,  and 
there  is  no  impairment  of  any  obligations. 

6, 7.  In  its  brief  the  city  argues  that : 

*'The  amount  of  the  tax  exacted  is  of  no  concern  to 
the  courts,  and  is  not  sufficient  to  prove  the  invalidity 
of  the  ordinance.*' 

We  shall  assume  for  the  moment  that  the  ordinance 
provides  for  what  is  commonly  termed  an  **occupa- 
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tion  tax/'  because  the  city  claims  that  the  ordinance 
in  dispute  imposes  an  occupation  or  business  tax ;  and, 
moreover,  the  attempted  exaction  cannot  be  sustained 
on  any  other  theory.  If  an  ad  valorem  tax  is  levied 
on  property,  then,  in  the  absence  of  statutory,  charter 
or  constitutional  restrictions,  the  only  limits  to  the 
exercise  of  the  power  to  tax  are  the  necessities  of  the 
public  treasury ;  but  where  a  municipality  is  authorized 
to  license  occupations  and  businesses,  either  for  the 
purpose  of  regulation  or  for  revenue,  the  power -can- 
not be  used  unreasonably,  nor  can  the  tax  be  fixed 
so  high  that  it  will  practically  prohibit  the  pursuit  of 
ordinarily  lawful  businesses:  Gray,  Lim.  of  Tax. 
Power,  §  1438 ;  Western  Union  Tel.  Co.  v.  Fremont,  39 
Neb.  692  (58  N.  W.  415,  26  L.  R.  A.  698,  700) ;  Ogden 
City  V.  Crossman,  17  Utah,  66,  78  (53  Pac.  985). 
While  it  is  true  that  the  amount  of  the  tax  must  be  de- 
termined by  the  legislative  discretion  of  the  municipal 
authorities,  nevertheless : 

''Occupation  or  business  taxes,  particularly  when 
imposed  by  municipal  ordinance,  must  stop  short  of 
confiscation,  and  must  not  be  so  oppressive  as  to  pro- 
hibit the  individual  from  following  the  ordinary  and 
usual  useful  occupations :  4  Dillon,  Mun.  Corp.,  §  1408. 

The  power  of  the  city  to  tax  occupations  and  busi- 
nesses must  not  be  confused  with  the  right  of  the 
state  to  license  a  corporation  to  exist  or  to  do  busi- 
ness as  a  corporation.  The  two  classes  of  cases  are 
fundamentally  different.  When  it  is  made  plainly  to 
appear  that  the  amount  of  the  occupation  tax  imposed 
upon  an  ordinarily  and  usual  useful  business  is  so 
great  as  to  be  confiscatory  or  prohibitory,  the  courts 
will  declare  the  tax  unreasonable  and  restrain  its  col- 
lection. If  the  enforcement  of  the  ordinance  will  re- 
sult in  prohibition  of  the  occupation  or  business,  or 


April,  1916.]     Portland  v,  PoRiiiAND  Ry.,  L.  &  P.  Co.    287 

will  be  confiscatory,  the  defendant  can  plead  the  effects 
of  the  ordinance  as  a  good  defense.  Other  phases  of 
the  answer  make  the  pleading  invulnerable  to  the  de- 
murrer, and  therefore  it  will  not  be  necessary  to  de- 
cide, and  we  do  not  determine,  whether  the  company 
has  pleaded  suflScient  facts,  as  distinguished  from  con- 
clusions, to  support  the  claim  that  the  ordinance  is 
unreasonable.  We  only  announce  that  if  the  tax  is  in 
fact  so  unreasonable  as  to  be  prohibitory  and  confisca- 
tory, and  if  that  fact  is  brought  to  the  attention  of 
the  court  by  proper  pleading  and  proof,  then  the 
court  will  annul  the  attempted  tax. 

8.  Before  entering  upon  a  discussion  of  the  eflfect 
of  the  ordinance:  (1)  When  viewed  with  relation  to 
the  legislative  act  of  1909  and  the  payment  of  taxes 
provided  for  by  that  statute;  and  (2)  when  considered 
in  connection  with  the  charter  of  the  city  and  the  pay- 
ment of  the  license  tax  of  $75,  which  is  required  by  a 
prior  ordinance  numbered  11,784 — ^it  becomes  neces- 
sary to  take  some  notice  of  tax  laws  in  general,  and 
especially  of  the  act  of  1909  and  also  of  the  city 
charter. 

Chapter  218  of  the  Laws  of  1909  is  reproduced  in 
L.  0.  L.,  in  Sections  3614  to  3660,  inclusive.  Section 
3614  creates  a  board  of  state  tax  conjmissioners,  com- 
posed of  two  persons,  known  as  tax  commissioners, 
together  with  the  Governor,  Secretary  of  State,  and 
State  Treasurer.  Section  3617  makes  it  the  duty  of 
the  board,  by  subdivision  1,  to  fexercise  general  super- 
vision of  the  system  of  taxation  and  collection  of  pub- 
lic taxes  throughout  the  state;  by  subdivision  6,  to 
issue  instructions  to  certain  officers  as  to  the  methods 
best  calculated  to  secure  uniformity  in  the  assessment 
of  taxes,  to  the  end  that  a  full  cash  valuation  of  all 
property,  real  and  personal,  tangible  and  intangible. 
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inclnding  franchises  and  special  franchises,  shall  be 
obtained;  and  by  subdivision  15,  to  make  an  annual 
assessment,  upon  an  assessment-roll  prepared  by  the 
board,  **of  the  property  having  a  situs  in  this  state*' 
of  certain  companies,  and  **of  such  heat,  light,  power, 
water,  gas  and  electric  companies  as  may  be  doing 
business  as  one  system,  partly  within  this  state  and 
partly  without,  or  so  doing  business  in  more  than  one 
county  of  the  state/'  Section  3618  defines  the  term 
** property'*  so  as  to  include  all  property,  real  and 
personal,  subject  to  assessment  for  taxation  under 
the  act,  belonging  to  the  corporation,  including  rights 
of  way,  roadbed,  cars,  rolling  stock,  tracks,  wagons, 
horses,  office  furniture,  transmission  poles,  wires,  con- 
duits, switchboards,  machinery,  appliances,  appurte- 
nances and  all  other  property  of  a  like  or  different 
kind,  used  in  carrying  on  the  business,  **and  all  other 
real  and  personal  property,  and  all  franchises  and 
special  franchises.*'  Section  3619  states  that  ** prop- 
erty having  a  situs  in  this  state  *  *  includes  all  property, 
real  and  personal,  of  the  corporation. . 

Section  3620  compels  the  corporations  named  in  the 
act  to  file  annual  reports,  showing  among  other  nu- 
merous details  the  number  and  value  of  the  shares  of 
capital  stock,  the  bonds  and  corporate  obligations 
owing  by  the  company,  a  complete  statement  of  the 
real  and  personal  property  owned,  the  length  of  the 
company's  line,  '*a  statement  in  detail  of  the  entire 
gross  receipts  and  net  earnings  of  the  company  from 
all  sources,"  and  such  other  facts  or  information  as 
the  board  may  require.  After  the  reports  are  filed. 
Section  3622  makes  it  the  duty  of  the  board  to  prepare 
an  assessment-roll  upon  which  they  shall  assess  the 
true  cash  value  **of  all  the  property  of  the  companies 
herein  enumerated  subject  to   taxation.  •  •  For  the 
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purpose  of  arriving  at  the  amount  and  character  and 
true  cash  value  of  the  property  belonging  to  said  com- 
panies as  appearing  upon  the  assessment-roll  for  the 
purpose  of  assessment  for  taxation  under  this  act,  the 
said  board  may  personally  inspect  the  property  be- 
longing to  said  companies,  and  may  take  into  con- 
sideration the  statements  filed  under  this  act,  the  re- 
ports, statements  or  returns  of  said  companies  *  • 
the  earning  power  of  said  companies,  the  franchises 
and  special  franchises  owned  or  used  by  said  com- 
panies  (said  franchises  and  special  franchises  not  to 
be  directly  assessed,  but  to  be  taken  into  consideration 
in  determining  the  value  of  the  other  property),''  and 
such  other  evidence  as  may  be  obtainable.  Other  see- 
tions  make  ample  provisions  for  reviewing  and  cor- 
recting the  roll.  When  the  roll  has  been  reviewed 
and  made  complete,  the  board  certifies  to  the  county 
clerks  of  the  counties  in  which  the  company  does  busi- 
ness, the  values  apportioned  to  each  of  such  counties. 
The  several  county  clerks  then  apportion  the  amount 
certified  to  their  respective  counties  among  the  cities, 
towns,  school  districts,  road  districts,  ports  and  other 
municipal  taxing  agencies,  and  make  appropriate  en- 
tries in  the  assessment-roll  which  has  been  prepared 
by  the  county  assessor;  and  then  in  the  language  of 
Section  3635 : 

*  *  Taxes  shall  be  levied  and  collected  upon  the  assess- 
ments so  made  in  the  same  manner  as  other  taxes  are 
levied  and  collected,  and  at  the  same  time  and  by  the 
same  officers.'' 

Section  3660   declares   that  the  terms  '* persons," 
** company,"  ** corporation,"  or  ''association,"  when- 
ever used,  shall  apply  *'to  any  person,  firm,  joint-stock 
company,  association,  syndicate,  copartnership,  or  oor- 
ao  Of  .—19 
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poration  engaged  in  or  carrying  on  any  business,  the 
property  of  which  is  subject  to  taxation  under  this 
acf  Section  3670,  L.  0.  L.  (Section  15  of  Chapter 
267  of  Laws  of  1907),  prescribes  that: 

*'A11  taxes  hereinafter  levied  by  any  incorporated 
city  or  town,  school  district,  road  ^strict,  port,  or  mu- 
nicipal taxing  agency,  or  district,  shall  be  levied  on 
the  property  therein  respectively  assessable  upon  the 
valuation  of  such  property  as  shown  by  the  assessment- 
roll  last  compiled  by  the  assessor,  corrected,  and 
equalized  by  the  county  board  of  equalization,  and  in- 
cluding entries  therein  of  assessments  as  certified  by 
the  state  board  of  tax  commissioners  and  apportioned 
to  such  municipalities  by  the  county  clerk/* 

Section  3671,  L.  0.  L.,  commands  that  all  taxes  levied 
by  any  incorporated  city  or  town,  **now  or  hereafter 
authorized  by  law  to  levy  taxes,  shall  be  collected  by 
the  same  officer  and  in  the  same  manner  and  at  the 
same  time  as  taxes  for  county  purposes  are  collected.*' 

In  1907  the  legislature  passed  an  act  to  provide  a 
more  efficient  and  equitable  system  for  the  assessment 
of  property  for  taxation,  defining  property  subject  to 
taxation,  defining  the  duties  of  the  county  assessor  and 
prescribing  the  manner  of  making  the  assessment  of 
property:  Chapter  268,  Laws  1907.  That  statute  di- 
rects that  all  real  property  within  this  state,  and  all 
personal  property  situated  or  owned  within  this  state, 
unless  exempted  by  law,  shall  be  subject  to  assessment 
and  taxation  in  equal  and  ratable  proportion.  Section 
2  of  the  act,  reproduced  in  Section  3552,  L.  0.  L.,  reads 
thus: 

**The  terms  *land,*  *real  estate,*  and  *real  property,* 
as  used  in  this  act,  shall  be  construed  to  include  the 
land  itself,  whether  laid  out  in  town  lots,  or  otherwise, 
above  and  under  water,  all  buildings,  structures,  sub- 
structures, superstructures,  and  improvements  erected 
upon,  under,  or  above,  or  affixed  to  the  same,  and  all 
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rights  and  privileges  thereto  belonging  or  in  anywise 
appertaining ;  and  all  franchises  and  privileges  granted 
by  or  pursuant  to  any  law  of  this  state,  or  municipal 
ordinance  or  resolution,  owned  or  used  by  any  person 
or  corporation,  other  than  the  right  to  be  a  corpora- 
tion. •  •  '' 

Section  18  of  the  act  of  1907,  being  Section  3586, 
L.  0.  L.,  makes  it  the  duty  of  the  county  assessor  to 
prepare  an  assessment-roll  with  a  full  and  complete 
statement  of  all  taxable  property,  which  shall  be 
valued  at  its  true  cash  value ;  and : 

• 

**True  cash  value  of  all  property  shall  be  held  and 
taken  to  mean  the  amount  such  property  would  sell 
for  at  a  voluntary  sale  made  in  the  ordinary  course 
of  business,  takmg  into  consideration  its  earning 
power.** 

Section  3  of  the  charter  (Special  Laws  of  1903)  in- 
vests the  city  **  within  its  limits  with  authority  to  per- 
form all  public  services  and  with  all  governmental 
powers,  except  such  as  are  expressly  conferred  by  law 
upon  other  public  corporations  and  subject  to  the 
limitations  prescribed  by  the  Constitution  and  laws  of 
the  state,  except  as  hereinafter  provided.**  Section 
114  gives  the  city  **  power  and  authority  *  *  to  assess, 
levy,  and  collect  taxes  upon  all  property,  both  real 
and  personal,  not  exempt  from  taxation.  On  or  be- 
fore the  first  Monday  in  February  in  each  year,  or,  if 
the  assessment  upon  which  such  levy  is  founded  be  not 
certified  to  the  city  oflBcers  prior  to  said  day,  then 
forthwith  upon  the  execution  of  such  certificate,  the 
council  shall  levy  the  amount  of  taxes  necessary,**  but 
such  levy  is  limited  to  a  fixed  amount. 

Section  285  commands  the  city  to  make  an  estimate 
of  the  necessary  amount  of  money  to  be  raised  by  the 
general  taxes,  and  to  levy  the  necessary  tax,  which 
shall  be  certified  by  the  city  auditor  to  the  county  clerk, 
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who  shall  then  extend  the  tax  in  an  appropriate  column 
upon  the  county  tax-roll.  The  tax  is  collected  by  the 
oflScer  collecting  the  county  tax  and  by  him  turned 
over  to  the  city  treasurer. 

By  subdivision  21  of  Section  73,  which  appears  under 
the  heading  '* Finance  and  Eevenue  Powers,'*  the  city 
is  impowered : 

*'To  grant  licenses,  with  the  object  of  raising 
revenue  or  of  regulation,  or  both,  for  any  and  all  law- 
ful acts,  things,  or  purposes,  and  to  fix,  by  ordinance, 
the  amount  to  be  paid  therefor,  and  to  provide  for 
the  revoking  of  the  same.  No  license  shall  be  granted 
to  continue  for  a  longer  period  than  one  year  from  the 
date  thereof.  *  * 

And  finally.  Section  74  enacts  that : 

**  Enumeration  of  particular  powers  granted  to  the 
council  in  this  charter  shall  not  be  construed  to  impair 
any  general  grant  of  power  herein  contained,  nor  to 
limit  any  such  general  grant  to  powers  of  the  same 
class  or  classes  as  those  so  enumerated.'' 

Having  recited  such  parts  of  the  legislation  govern- 
ing assessments  and  taxation  throughout  the  state  as 
are  deemed  applicable,  and  having  directed  attention 
to  such  provisions  of  the  city  charter  as  must  be 
noticed,  we  now  proceed  to  consider  the  scope  and 
effect  of  the  state-wide  laws  for  the  purpose  of  aiding 
a  correct  interpretation  of  the  charter  itself  and  in 
order  to  determine  the  extent  to  which  the  city  can  go 
in  imposing  taxes. 

Since  the  defendant  is  one  of  the  companies  men- 
tioned in  the  act  of  1909  and  transacts  its  business  as 
one  system  *'in  more  than  one  county  of  the  state,*' 
its  property  is  assessed  by  the  board  of  tax  commis- 
sioners. County  assessors  list  and  value  the  property 
of  all  owners  who  are  not  embraced  by  Chapter  218  of 
the  Laws  of  1909.    Although  the  act  of  1909  uses  the 
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terms  ''company**  and  ''corporation,**  still  it  must  be 
remembered  that  those  words  are  only  employed  for 
convenience,  because  the  act  applies  to  all  owners, 
whether  persons,  firms  or  corporations,  who  are  con- 
ducting any  business,  named  in  the  statute,  as  one 
system  in  more  than  one  county.  When  the  statute  of 
1909  applies,  the  board  of  tax  commissioners  makes 
the  assessment;  but  when  the  business  does  not  come 
within  the  act  of  1909,  the  assessment  is  made  by  the 
county  assessor.  The  statute  of  1907  directs  that  all 
real  and  personal  property  shall  be  assessed,  and  de- 
clares that  real  property  not  only  includes  the  land 
itself,  but  also  all  rights  and  privileges  belonging  or 
appertaining  to  it  as  well  as  all  franchises  and  privi- 
leges granted  by  or  pursuant  to  any  law  or  ordinance, 
owned  or  used  by  any  person  or  corporation,  ''other 
than  the  right  to  be  a  corporation.*'  The  act  of  1909 
states  that  the  term  ''property**  shall  include  "all 
property,  real  and  personal,  subject  to  assessment  for 
taxation  under  this  act,**  and  includes  all  franchises 
and  special  franchises  (Section  3618,  L.  0.  L.),  al- 
though the  franchises  and  special  franchises  are  not 
directly  assessed,  but  are  taken  into  consideration  in 
determining  the  value  of  the  other  property.  When 
the  assessment  is  made  by  the  county  assessor  he  must 
ascertain  the  "true  cash  value  of  all  property,  *  * 
taking  into  consideration  its  earning  power'*:  Section 
3586,  L.  0.  L.  If  the  board  of  tax  commissioners 
makes  the  assessment,  the  amount  is  governed  by  the 
"true  cash  value,'*  and  for  the  purpose  of  determining 
that  value  the  board  may  take  into  consideration  ' '  the 
entire  gross  receipts  and  net  earnings  of  the  company 
from  all  sources**:  Sections  3620  and  3622,  L.  0.  L. 

When  the  county  assessor  takes  into  consideration 
the  earning  power  of  property  and  when  the  board  of 


294  Portland  v.  Portland  Ry.,  L.  &  P.  Co.      [80  Or. 


tax  commissioners  considers  the  gross  receipts  and  net 
earnings,  and  then  assesses  specified  property,  the  as- 
sessment is  made  on  property  named  as  such  and  is  not 
an  assessment  made  on  receipts.  It  is  true  that  the 
receipts  and  earning  power  affect  and  influence  the 
valuation  placed  on  the  property,  and  yet  the  net  result 
is  an  assessment  of  designated  property,  and  when  a 
tax  is  levied  and  paid  on  that  assessment,  it  is  a  tax 
paid  on  property,  and  is  not  a  tax  on  a  business  or 
occupation,  nor  is  it  a  tax  on  income.  It  is  common 
knowledge  that  in  the  practical  administration  of  the 
act  of  1909,  receipts  showing  a  loss  wield  as  much  in- 
fluence in  reducing  the  assessed  valuation  below  what 
it  would  cost  to  reproduce  the  plant  as  receipts  show- 
ing profits  exercise- in  raising  the  assessment  above 
what  the  cost  of  reproduction  would  be.  The  record 
does  not  pretend  to  indicate  whether  the  defendant 
operated  at  a  loss  or  a  profit,  and  consequently  we  have 
no  means  of  knowing  whether  the  income  from  the 
business  tended  to  lessen  or  enhance  the  valuation  of 
the  property  which  was  actually  assessed  and  taxed. 

When  the  county  assessor  assesses  real  property, 
he  includes  franchises  granted  to  corporations,  except 
the  right  to  be  a  corporation;  and  when  the  board  of 
tax  commissioners  assessed  the  property  of  the  de- 
fendant, the  franchises  and  special  franchises  owned 
or  used  by  the  company  were  considered  in  determin- 
ing the  value  of  the  other  property,  although  the 
franchises  were  not  directly  assessed.  When  the  as- 
sessor assesses  franchises,  he  places  a  value  on  them 
as  property  having  value,  and  a  tax  paid  on  that  as- 
sessment is  a  tax  paid  on  property.  When  the  board 
of  tax  commissioners  takes  into  consideration  a  fran- 
chise owned  or  used  by  a  corporation,  and  if  that 
franchise  has  enhanced  the  value  of  other  property 
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which  is  assessed  then,  if  it  can  be  said  that  the  fran- 
chise is  assessed  at  all,  a  tax  on  that  other  property 
is  at  most  only  an  indirect  tax  on  the  franchise  con- 
sidered as  property  having  a  value,  and  in  the  final 
analysis  is  a  property  tax. 

The  legislation  enacted  in  1907  and  in  1909  pre- 
scribes a  carefully  devised  and  comprehensive  system 
for  the  assessment  and  taxation  of  property,  in  obe- 
dience to  the  commands  of  Section  32  of  Article  I  of  the 
state  Constitution,  requiring  that  **all  taxation  shall 
be  equal  and  uniform,**  and  in  full  compliance  with 
Section  1  of  Article  IX  of  the  organic  law,  which  de- 
clares that  **the  legislative  assembly  shall  provide  by 
law  for  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property, 
both  real  and  personal,**  except  such  as  may  be  es- 
pecially exempted  by  law.  The  statutes  of  1907  and 
1909  specify  what  property  shall  be  assessed  and  taxed. 
The  plaintiff  is  permitted  to  levy  the  taxes  for  its  mu- 
nicipal needs,  but  it  has  no  independent  power  to  say 
upon  what  property  those  taxes  may  be  levied,  because 
the  legislature  has  specified  what  property  shall  be 
assessed  and  has  also  designated '  the  officers  who 
alone  can  and  must  perform  the  duty  of  listing  and 
assessing  property.  The  city  must  make  its  levy  on 
the  assessment-roll  prepared  for  the  county,  and  all 
taxes  levied  on  property  are  confined  to  that  assess- 
ment-roll: State  of  Oregon  v.  Wells  Fargo  &  Co.,  64 
Or.  421,  432  (126  Pac.  611,  130  Pac.  983). 

The  power  conferred  upon  the  city  by  Section  114 
of  the  charter  **to  assess,  levy  and  collect  taxes  upon 
all  property,  both  real  and  personal,**  does  not  give  the 
city  the  right  to  assess  property  for  the  purpose  of 
taxation.    By  the  very  terms  of  that  section  of  the 
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charter  the  taxes  are  levied  on  the  assessment  certified 
*'to  the  city  officers,*'  and  by  Section  285  the  tax  levied 
shall  be  certified  to  the  county  clerk, ' '  who  shall  extend 
the  said  tax  in  an  appropriate  column  upon  the  county 
tax-roll.''  The  word  ''assess,"  appearing  in  Section 
114,  when  applied  to  the  instant  case,  does  not  mean 
to  value  property  for  taxation;  but,  as  was  said  in 
South  Covington  dt  Cincinnati  Street  R.  Co.  v.  Bdle- 
vue,  105  Ky.  283  (49  S.  W.  23,  57  L.  E.  A.  50). 

''In  the  place  used  it  means  to  levy  a  tax,  and  does 
not  mean  the  valuation  of  property  for  taxation.'* 

Nor  does  the  omnibvrS  character  of  Section  3  of  the 
charter,  even  when  supplemented  and  fortified  by  Sec- 
tion 74,  empower  the  city  to  assess  any  property  it 
may  choose  to  designate  and  then  impose  a  tax  on  that 
property.  The  legislature  has  exercised  its  consti- 
tutional right  and  has  performed  its  constitutional 
duty  by  prescribing  ''such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all  property."  Those 
regulations  specify  the  items  of  property  which  are 
to  be  assessed,  and  the  city  cannot  enlarge  or  lessen 
the  specifications,  because  all  property  taxes  levied 
by  any  incorporated  city  shall  be  levied  on  the  prop- 
erty therein  assessed  upon  the  valuation  shown  by  the 
assessment-roll  compiled  by  the  assessor :  Section  3670, 
L.  0.  L.  The  ordinance  is  therefore  void  if  it  imposes 
a  tax  on  a  franchise  as  property ;  and  the  ordinance  is 
likewise  void  if  the  tax  is  levied  on  the  earnings  as 
property.  Property  taxes,  when  levied  by  the  city, 
must  be  on  the  property  listed  and  valued  in  the  county 
assessment-roll. 

9-13.  The  charter  expressly  permits  the  city  to 
grant  licenses,  with  the  object  of  raising  revenue,  or 
of  regulation,  or  both,  for  any  and  all  lawful  acts, 
things,  or  purposes;  but  when  any  part  of  this  speci- 


April,  1916.]     Portland  v.  Portland  Ry.,  L.  &  P.  Co.    297 

fied  power  is  exercised  it  must  be  subject  to  any  limi- 
tations that  may  be  imposed  by  the  language  which 
specifically  confers  the  right  to  use  the  power,  because 
neither  the  broad  reach  of  Section  3  nor  the  assevera- 
tions of  Section  74  of  the  charter  can  abrogate  the 
limitations,  restrictions  or  bounds  placed  upon  the 
exercise  of  a  specifically  enumerated  power.  The 
omnibus  sections  do  not  alter  or  even  enlarge  the  spe- 
cial section,  which  authorizes  the  licensing  of  acts, 
things  or  purposes.  The  power  to  license  occupations 
and  businesses  is  found  in  subdivision  21  of  Section 
73,  and,  having  been  embraced  by  that  section,  it  is 
not  set  at  large  by  any  general  grant  or  power :  The 
Laundry  License  Case  (D.  C),  22  Fed.  701,  703;  2 
Dillon,  Mun.  Cofp.,  §§585,  586;  1  McQuillin,  Mun. 
Corp.,  p.  762;  State  v.  Butler,  178  Mo.  272  (77  S.  W. 
560) ;  Gray  v.  City  of  Omaha,  80  Neb.  526  (114  N.  W. 
600, 14  L.  E.  A.  (N.  S.)  1033) ;  Southtvestern  Teh  S  Tel. 
Co.  V.  Dailas,  104  Tex.  114  (134  S.  W.  321).  The  rule  is 
especially  applicable  to  the  power  to  tax  (4  Dillon, 
Mun.  Corp.  (5  ed.),  §  1378),  because  a  city  possesses 
no  inherent  power  to  tax  and  '*the  grant  relied  upon 
must  be  evident  and  unmistakable,  and  all  doubts  will 
be  resolved  against  its  exercise,  and  in  favor  of  the 
. taxpayer '^  Corbett  v.  City  of  Portland,  31  Or.  407,  415 
(48  Pac.  428) ;  Stevens  v.  Taylor,  79  Or.  424  (154  Pac. 
896).  In  Southwestern  Tel.  &  Tel.  Co.  v.  City  of 
Dallas,  104  Tex.  114  (134  S.  W.  321),  the  Supreme 
Court  of  Texas,  when  construing  a  charter  containing 
an  omnibus  section  quite  like  the  Portland  charter, 
held  that : 

'*A  municipal  corporation  possesses  no  power  not 
derived  from  its  charter;  therefore  the  general  terms 
*full  powers  of  self-government,'  and  'all  powers  of 
municipal  government  not  prohibited  by  this  charter,* 
add  nothing  to  the  terms  of  the  charter/' 
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The  statute  which  serves  as  the  organic  law  for  the 
city  plainly  contemplates  that  if  a  tax,  whether  for 
regulation  or  for  revenue,  is  imposed  upon  a  business 
or  occupation,  it  is  to  be  done  pursuant  to  the  authority 
of  subdivision  21  of  Section  73 ;  and  there  is  not  even 
plausibility  in  the  argument  that  a  business  can  be 
taxed  for  revenue  or  for  regulation  under  the  special 
grant  and  again  taxed  under  the  general  grant  of 
power.  The  ordinance  imposes  either  a  direct  tax  on 
the  gross  earnings  as  property,  or  else  a  tax  on  the 
business  or  occupation.  Power  to  tax  the  earnings  as 
such  is  wanting,  and  authority  to  tax  the  business  must 
be  referable  to  subdivision  21  of  Section  73,  and  to  no 
other  provision  of  the  charter.  It  will  become  neces- 
sary to  determine  the  character  of  the  litigated  tax; 
but,  before  analyzing  the  ordinance  to  ascertain  what 
it  was  intended  to  tax,  the  wide  range  taken  by  the 
arguments  f oimd  in  14  printed  briefs  filed  in  this  and 
in  a  companion  case  renders  it  necessary  to  make  some 
survey  of  the  field  covered  by  the  power  to  tax. 

An  ad  valorem  tax  may  be  imposed  on  property,  and 
in  addition  the  owner  of  that  property  may  be  charged 
for  the  privilege  of  carrying  on  a  business,  even 
though  the  property  upon  which  he  has  paid  a  tax  is 
used  in  the  business;  and  duplicate  taxation  does  not 
result  from  the  simultaneous  payment  of  a  property 
tax  and  an  occupation  or  business  tax.  There  is  a 
wide  difference  between  the  payment  of  one  tax  upon 
property  and  another  upon  the  business:  1  Cooley, 
Tax.  (3  ed.),  395;  Gray,  Lim.  of  Tax.  Powers,  p.  679. 
Or  as  is  concisely  stated  in  37  Cyc.  754 : 

*' There  is  no  constitutional  objection  to  the  levy  of 
a  license  tax  for  the  privilege  of  carrying  on  a  par- 
ticular business  and  at  the  same  time  a  tax  on  the  prop- 
erty employed  in  the  business/' 
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A  corporation  may  be  compelled  to  pay  an  annual 
fee  for  the  right  to  transact  business  as  a  corporation, 
and  at  the  same  time  be  charged  with  a  business  or 
occupation  tax,  and  also  be  obliged  to  pay  an  ad 
valorem  tax  on  property  owned  by  it,  without  violat- 
ing the  constitutional  inhibition  against  double  taxa- 
tion: Gray,  Lim.  of  Tax.  Power,  p.  682;  Cobb  v.  Com- 
missioners  of  Durham  Cov/nty,  122  N.  C.  307  (30  S.  E. 
338). 

The  state  may  for  a  prescribed  annual  fee  sell  to 
corporations  the  right  to  transact  business  as  corpora- 
tions, and  when  obtained  the  rights  become  franchises ; 
a  municipality  may  sell  to  an  individual  or  to  a  cor- 
poration the  privilege  of  using  the  public  streets  for 
some  particular  purpose,  for  example,  to  erect  poles 
and  wires  for  the  distribution  of  electricity,  or  the 
laying  of  pipes  to  convey  gas,  and  that  privilege,  when 
secured,  becomes  a  special  franchise;  and  yet  the 
legislature  may  treat  those  franchises  as  things  hav- 
ing value  and  subject  them  to  the  payment  of  a  prop- 
erty tax :  Nebraska  Tel.  Co.  v.  City  of  Lincoln,  82  Neb. 
59  (117  N.  W.  284,  28  L.  E.  A.  (N.  S.)  221) ;  Cumberland 
T.  &  T.  Co.  V.  Hopkins,  121  Ky.  850  (90  S.  W.  594) ; 
Gray,  Lim.  of  Tax.  Power,  §§  37a,  60;  1  Cooley,  Tax. 
(3  ed.),  p.  686. 

The  imposition  of  a  property  or  ad  valorem  tax  on 
franchises  considered  as  property  at  the  behest  of  the 
state  does  not  preclude  a  municipality  from  charging 
the  owner  of  the  franchises  for  the  privilege  of  ac- 
tually carrying  on  business ;  or,  in  other  words,  the 
payment  of  a  property  tax  does  not  preclude  the  col- 
lection of  an  occupation  or  business  tax.  A  tax  on  the 
right  to  do  business  as  a  corporation,  or  on  the  right 
to  exercise  a  special  privilege,  may  be  levied  as  a  tax 
on  property,  and  is  distinct  from  a  license  or  privilege 
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tax  on  the  actual  doing  of  the  business :  Nebraska  Tel. 
Co.  V.  City  of  Lincoln,  82  Neb.  59  (117  N.  W.  284,  28 
L.  R.  A.  (N.  S.)  221) ;  Gray,  Lim.  of  Tax.  Power, 
§  1367 ;  Brooklyn  City  R.  R.  Coyv.  New  York,  199  U.  S. 
48  (50  L.  Ed.  79,  25  Sup.  Ct.  Rep.  713) .  A  property  tax 
must  be  on  an  ad  valorem  basis,  because  it  is  a  direct 
tax  on  property ;  but  there  is  no  constitutional  require- 
ment that  a  business  or  occupation  tax  shall  be  so  meas- 
ured: Ellis  V.  Frazier,  38  Or.  462  (63  Pac.  642,  53 
L.  R.  A.  454).  Judicial  precedents  have  firmly  estab- 
lished the  rule  that  a  definite  per  centum  of  the  gross 
receipts  of  the  business  may  be  taken  as  the  measure 
of  the  amount  to  be  paid  for  the  privilege  of  actually 
transacting  a  business,  and,  moreover,  this  method  of 
ascertaining  the  amount  of  a  license  tax,  whether  on  a 
business  or  for  the  privilege  of  doing  business  in  a 
corporate  capacity,  is  not  necessarily  a  tax  on  the 
earnings;  Cohh  v.  Commissioners  of  Durham  County, 
122  N.  C.  307  (30  S.  E.  338) ;  Nebraska  Tel.  Co.  v.  City 
of  Lincoln,  82  Neb.  59  (111  N.  W.  284,  28  L.  R.  A. 
(N.  S.)  221);  4  Dillon,  Mun.  Corp.  (5  ed.),  p.  2473; 
Southwestern  Oil  Co.  v.  Texas,  217  U.  S.  114  (54 
L.  Ed.  688,  30  Sup.  Ct.  Rep.  496) ;  Society  for  Savings 
V.  Coite,  6  Wall.  594  (18  L.  Ed.  897) ;  Provident  Inst. 
v.  Massachusetts,  6  Wall.  611  (18  L.  Ed.  907) ;  Hamil- 
ton Co.  V.  Massachusetts,  6  Wall.  632  (18  L.  Ed.  904) ; 
Commonwealth  v.  New  York  L.  E.  d  W.  R.  Co.,  150 
Pa.  234  (24  Atl.  609) ;  In  re  Railroad  Taxation,  102 
Me.  527  (66  Atl.  726) ;  25  Cyc.  608,  627. 

It  must  therefore  be  conceded  to  be  authoritatively 
established  that  taxes,  charges  and  fees  may  be  simul- 
taneously exacted  of  a  corporation,  so  as  to  compel 
it  to  pay:  (1)  An  ad  valorem  or  property  tax  on  all 
property  owned  by  it,  including  franchises  when  they 
are  considered  as  property;  (2)  a  license  or  privilege 
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tax  on  business;  and  (3)  a  fee  to  the  state  for  its  fran- 
chise or  right  to  do  business  as  a  corporation. 

The  right  to  exact  different  kinds  of  taxes  sometimes 
makes  it  diflBcult  to  know  the  character  of  tax  intended 
to  be  imposed.  It  has  been  argued  with  much  insist- 
ence that  since  the  defendant  has  already  paid  a  prop- 
erty tax  on  its  property,  which  was  valued  and  assessed 
by  taking  into  consideration  the  franchises  used  and 
owned  by  the  company,  the  enforcement  of  the  ordi- 
nance will  result  in  duplicate  taxation,  on  the  theory 
that  the  ordinance  is  a  tax  on  corporate  franchises. 
In  order  to  reach  the  conclusion  urged  upon  us,  an 
attempt  is  made  to  establish  a  parallelism  between  the 
ordinance  and  an  act  which  was  passed  in  1906  by  the 
legal  voters  of  the  state  levying  a  license  on  the  gross 
earnings  of  certain  companies:  See  Laws  1907,  p.  7. 
The  argument  is  that  the  state  law  and  the  ordinance 
are  substantially  the  same ;  that  this  court  decided  that 
the  state  law  imposed  a  tax  on  corporate  franchises; 
and  that  therefore  the  same  construction  must  neces- 
sarily be  placed  upon  the  ordinance.  Some  notice 
must  first  be  taken  of  the  statute  and  the  ordinance. 
The  statute,  since  repealed,  required  express,  tele- 
graph and  telephone  companies  to  pay  3  per  cent  upon 
the  gross  receipts  in  this  state.  Any  person  or  per- 
sons, joint-stock  company,  or  corporation  engaged  in 
the  business  **  shall  be  deemed  to  be  an  express  com- 
pany''; and  the  statement  which  must  be  filed,  showing 
the  gross  receipts,  must  contain  the  name  of  the  com- 
pany, ''the  nature  of  the  company,  whether  a  person 
or  persons,  company  or  corporation."  It  will  there- 
fore be  seen  that  the  word  ''company,''  is  used  in  the 
act  as  a  term  of  convenience,  and  that  the  legislation 
applied  to  a  person  as  well  as  to  a  corporation,  so 
that  if  "a  person"  is  engaged  in  the  express  business. 
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he  was  liable  to  pay  the  tax  imposed  by  the  statute. 
A  person  engaged  in  the  express  business  does  not 
possess  or  exercise  any  corporate  franchise  because 
he  can  do  business  as  an  individual,  and  no  special 
franchise  of  any  kind  was  granted,  or  needed,  or  used; 
and  consequently  if  a  person  conducted  an  express 
business,  and  paid  a  3  per  cent  tax  on  his  gross  re- 
ceipts, he  did  not  pay  a  tax  on  a  franchise,  because  he 
had  no  franchise  to  be  taxed.  Notwithstanding  the 
language  employed  in  Oregon  v.  Pacific  States  Tel.  S 
Tel.  Co.,  53  Or.  162  (99  Pac.  427),  the  tax  provided  for 
by  the  state  law  was  not  necessarily  laid  on  franchises : 
Southwestern  OH  Co.  v.  Texas,  217  U.  S.  114  (54  L.  Ed. 
688,  30  Sup.  Ct.  Eep.  496). 

The  ordinance  requires  **  every  person  or  corpora- 
tion, engaged  in  the  business  of  selling  electricity,  or 
electric  current,  for  lighting,  heating,  power  or  other 
commercial  purposes  within"  Portland,  to  pay  the 
exaction,  and  by  the  express  terms  of  the  ordinance  the 
word  ** person"  includes  an  individual  or  copartner- 
ship. If  an  individual  owns  and  operates  the  business, 
then  there  is  no  corporate  franchise  to  tax.  It  is  true 
that  the  individual  could  not  maintain  poles  and  wires 
in  the  streets  without  a  special  franchise  from  the  city. 
The  ordinance  does  not  make  the  right  to  collect  the 
tax  depend  upon  the  existence  of  a  franchise  of  any 
kind,  but  it  is  designed  to  lay  hold  of  every  corporation 
and  person  who  is  engaged  in  the  business  of  selling 
electricity ;  and  if  the  owner  carries  on  the  business  as 
an  individual,  then  there  is  no  corporate  franchise  to 
tax,  and  there  would  not  even  be  a  special  franchise 
to  tax,  if  the  owner  did  not  have  one.  There  is  no 
merit  in  the  contention  that  the  ordinance  imposes 
a  tax  on  franchises. 
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The  theory  that  the  ordinance  imposes  a  tax  on 
franchises  is  predicated  upon  cases  like  Society  for 
Savings  v.  Coite,  6  Wall.  594  (18  L.  Ed.  897) ;  Provi- 
dent Inst.  V.  Massachusetts,  6  Wall.  611  (18  L.  Ed.  907) ; 
Hamilton  Co.  v.  Massachusetts,  6  Wall.  632  (18  L.  Ed. 
904) ;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594  (33 
L.  Ed.  1025,  10  Sup.  Ct.  Eep.  593) ;  People  v.  Knight, 
174  N.  Y.  475  (67  N.  E.  65,  63  L.  E.  A.  87) ;  Common- 
wealth V.  Railroad,  150  Pa.  234  (24  Atl.  609) ;  7n  re 
Railroad  Taxation,  102  Me.  527  (66  Atl.  726).  An  ex- 
amination of  the  cases  cited  will  demonstrate  that, 
without  a  single  exception,  the  legislation  construed 
by  the  courts  applied  only  to  corporations  or  associa- 
tions doing  business  under  charters  and  did  not  include 
individuals.  The  method  adopted  for  ascertaining 
the  amount  of  the  tax  did  not  serve  as  the  test  by  which 
to  determine  the  character  of  the  tax,  but  the  object 
of  the  legislation  was,  like  our  corporation  license  act 
of  1903  (Laws  1903,  p.  39),  to  impose  and  collect  a 
charge  for  the  privilege  '*of  doing  business  in  a  cor- 
porate capacity'*:  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594,  599  (33  L.  Ed.  1025, 10  Sup.  Ct.  Rep.  593). 

14-20.  The  term  ^'franchise*'  is  not  always  used 
with  discrimination.  The  granting  of  a  privilege  to 
maintain  poles  and  wires  in  the  street  for  the  dis- 
tribution of  electricity  is  a  special  franchise,  or  a 
franchise  * '  to  do, ' '  and  may  be  owned  by  an  individual 
or  corporation.  When  associated  with  corporations, 
the  word  '^franchise"  has  various  significations.  The 
franchise  **to  be'*  may  refer  to  the  grant  of  corporate 
life,  or  it  may  relate  to  the  privilege  of  continuing  to 
exist  as  a  corporation.  The  franchise  ''to  do'*  may 
refer  to  the  right  to  do  business  generally  as  a  cor- 
poration, or  it  may  signify  the  corporate  power  to 
transact  the  particular  business  and  do  the  things 
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specifically  enumerated  in  the  articles  of  incorporation : 
Gray,  Lim.  of  Tax.  Power,  §§  47a,  51,  54.  The  state 
may  impose  license  or  privilege  taxes  on  corporate 
franchises  *'to  be'*  and  on  corporate  franchises  **to 
do,*'  as  is  done  by  the  corporation  license  act  of  1903: 
Lawff  1903,  p.  39.  A  percentage  of  the  gross  income, 
as  well  as  other  methods,  have  been  employed  for  as- 
certaining the  amount  of  the  license  or  privilege  tax 
to  be  charged  for  corporate  franchises  *Ho  be'*  or 
**to  do,'*  just  as  different  methods  may  be  adopted 
for  license  taxes  on  occupations  or  businesses:  Gray, 
Lim.  of  Tax.  Power,  §  58 ;  37  Cyc.  820,  863 ;  Home  Ins. 
Co.  V.  New  York,  134  U.  S.  594,  603  (33  L.  Ed.  1025, 10 
Sup.  Ct.  Rep.  593).  But  the  method  of  ascertaining 
the  amount  does  not  of  itself  define  the  character  of 
the  tax. 

The  city  argues  that  the  tax  is  only  imposed  on  the 
business,  and  that  therefore  it  is  valid  because  within 
the  purview  of  the  power  to  license  acts,  things  or 
purposes  with  the  object  of  raising  revenue,  or  of 
regulation,  or  both;  while  insisting  that  the  ordinance 
is  void  because  of  failure  to  observe  the  limitations 
prescribed  by  the  charter,  the  company  also  contends 
that  the  city  has  already  exercised  its  power  to  license 
by  enacting  Ordinance  No.  11,784,  and  since  the  plain- 
tiff enforced  that  ordinance,  and  the  defendant  paid 
the  license  charges,  for  the  year  1911,  the  second  ordi- 
nance is  void  because  amounting  to  double  taxation; 
and  the  city  replies  to  the  argument  of  the  company 
by  insisting  that  the  second  ordinance  repeals  the  first 
by  implication.  When  examining  municipal  legisla- 
tion to  ascertain  what  was  intended  when  ordinances 
were  enacted,  and  when  seeking  to  leam  whether  the 
second  impliedly  repeals  the  first  ordinance,  we  must 
keep  in  mind  certain  rules  which  are  designed  to  aid 
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in  arriving  at  a  correct  understanding  of  the  assailed 
ordinance.  The  presumption  is  against  legislative  in- 
tention to  impose  double  taxation:  37  Cyc.  755;  1 
Cooley,  Tax.,  p.  398.  /*  Where  a  statute  is  open  to  two 
constructions,  one  of  which  will  render  it  unreasonable 
and  unconstitutional,  while  the  other  will  harmonize 
with  reason,  justice  and  constitutional  prescriptions, 
the  latter  construction  will  be  adopted '^  Coach  v. 
Gage,  70  Or.  182, 189  (138  Pac.  847).  But,  on  the  other 
hand,  repeals  by  implication  are  not  favored:  State 
ex  rd.  V.  Malheur  County  Court,  54  Or.  255  (101  Pac. 
907,  103  Pac.  446).  And,  moreover,  while  not  abso- 
lutely controlling,  the  legislative  designation  is  an  im- 
portant factor  in  determining  the  character  of  the  tax 
imposed :  Gray,  Lim.  of  Tax.  Power,  p.  42. 

We  have  determined  that  this  ordinance  is  void  if 
considered  as  a  tax  on  property;  that  it  can  only  be 
sustained  on  the  theory  that  it  is  a  license  or  privilege 
tax  on  the  occupation  or  business ;  and  that  if  it  is  an 
occupation  or  business  tax,  it  must  be  referable  to 
subdivision  21  of  Section  73  of  the  charter  for  its 
authority  to  stand.  We  must  therefore  analyze  the 
language  which  confers  the  power.  ''To  grant  li- 
censes'* serves  as  the  keynote  to  subdivision  21  of 
Section  73  of  the  charter;  and  it  must  also  be  noted 
that  this  section  of  the  charter  provides  ''for  the  re- 
voking'* of  licenses,  and,  furthermore,  "no  license  shall 
be  granted  to  continue  for  a  longer  period  than  one 
year  from  the  date  thereof.  *  *  Licenses  may  be  granted 
for  regulation  or  for  revenue :  Kellaher  v.  Portlafid,  57 
Or.  575,  579  (110  Pac.  492,  112  Pac.  1076) ;  Abraham 
V.  Roseburg,  55  Or.  359,  362  (105  Pac.  401,  Ann.  Gas. 
1912A,  597).  When  the  tax  is  paid  it  amounts  to  the 
payment  of  a  license  tax  on  the  occupation  or  business. 
Assuming,  without  deciding,  that  it  is  not  necessary 
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to  issue  a  paper  commonly  called  a  license,  neverthe- 
less, the  exercise  of  the  power  to  license  involves  the 
granting  of  permission  to  do  something  which  conld 
not  lawfully  be  done  without  such  permission:  The 
Laundry  Case  (D.  C),  22  Fed.  701,  703;  Reser  v.  Umc^ 
tilla  County,  48  Or.  326,  329  (86  Pac.  595,  120  Am.  St 
Rep.  815) ;  Home  Ins.  Co.  v.  Augusta,  50  Ga.  530. 

If  the  ordinance  was  intended  to  come  within  the  pur- 
view of  the  power  **to  grant  licenses'*  we  would 
naturally  expect  to  find  at  least  some  of  the  earmarks 
of  a  license.  No  phase  of  the  ordinance  presents  any 
semblance  of  a  license ;  not  even  a  pretense  is  made  of 
granting  a  license;  nothing  is  prohibited;  failure  to 
pay  the  tax  only  creates  a  debt,  and  continuance  of  the 
business  is  not  inhibited;  the  very  terms  of  the  title 
of  the  ordinance  indicate  that  the  design  is  **to  levy 
a  license  on  the  gross  receipts  of  persons  and  corpora- 
tions **  who  are  engaged  in  selling  electricity.  The 
absence  of  words  of  repeal,  while  not  conclusive,  is  at 
least  significant,  especially  when  taken  in  connection 
with  the  fact  that  Ordinance  No.  11,784  has  been  en- 
forced and  the  license  fees  for  the  year  1911  have  been 
paid.  If  the  second  ordinance  was  intended  as  an 
exercise  of  the  power  to  license,  on  account  of  the 
character  of  the  two  ordinances,  one  would  expect  to 
fijid  words  of  repeal  in  the  second  ordinance  because 
the  first  embraces  *' businesses,  callings,  trades  and 
employments,'*  while  the  second  jis  confined  to  corpo- 
rations and  persons  who  sell  electricity.  The  second 
ordinance  is  not  an  exercise  of  the  power  **to  grant 
licenses.**  It  does  not  repeal,  nor  was  it  intended  to 
repeal,  the  first  ordinance;  but,  in  the  language  of 
Mr.  Justice  Holmes,  the  second  ordinance  '4s  merely 
an  effort  to  reach  the  gross  receipts,  not  even  dis- 
guised by  the  name  of  an  occupation  tax**:  Galveston 
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etc.  Ry.  Co.  v.  Texas,  210  U.  S.  217  (52  L.  Ed.  1031,  28 
Snp.  Ct.  Rep.  638). 

The  ordinance  is  void  if  considered  as  a  property 
tax;  it  was  not  enacted  as  an  exercise  of  the  power 
granted  by  subdivision  21  of  Section  73,  and  is  there- 
fore void,  because  without  charter  authority:  Robert- 
son V.  Portlcmd,  77  Or.  121  (149  Pac.  545).  The  an- 
swer  states  a  good  defense,  and  the  judgment  of  the 
trial  court  is  affirmed*  Affirmed. 

Mr.  Justice  Eakin  absent. 

Mr.  Justice  Burnett  delivered  the  following  dis- 
senting opinion: 

As  against  the  demurrer  to  the  answer  in  this  case, 
Mr.  Justice  Harris  has  pointed  out  very  clearly  that 
it  is  a  good  defense  to  say  that  the  amount  of  the  occu- 
pation tax  in  question  is  so  great  as  to  be  confiscatory, 
and  hence  that  the  court  will  enjoin  its  collection.  On 
this  ground  I  concur  in  the  result  of  the  opinion,  but 
withhold  my  assent  to  the  conclusion  that  an  ordi- 
nance of  the  kind  is  not  under  any  circumstances  a 
permissible  exercise  of  the  authority  conferred  upon. 
the  council  by  subdivision  21  of  Section  73  of  the 
charter. 

Mb.  Chief  Justice  Moorb  concurs  in  this  opinion. 
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Argued  March  23,  reversed  April  25,  1918. 

VERMONT  FARM  MACH.  CO.  v.  HALL. 

(156  Pac.  1073.) 

Bills  and  Notes— Bona  Fide  Holder — Question  for  Jliry. 

1.  Where  the  note  sued  on  was  given  in  renewal  and  the  original 
note  was  not  returned  as  agreed,  whether  the  plaintiff  received  the 
renewal  note  in  due  course  before  maturity  held  for  the  jury. 

Appeal  and  Error — Objections  Below — ^Pleadings. 

2.  Where  the  provisions  of  the  statute  in  regard  to  permitting 
foreign  corporations  to  sue  in  the  state  courts  were  intended  to  be  in 
furtherance  of  the  collection  of  state  revenue,  the  court  will  not  con- 
sider technical  matters  of  the  manner  of  pleading  such  inability, 
when  not  suggested  to  the  trial  court  by  the  parties. 

Trial— Plea  in  Abatement— Order  of  Trial. 

3.  Under  Section  6709,  L.  O.  L.,  providing  that  a  plea  that  a 
foreign  corporation  has  not  paid  any  taxes  or  fee  required  by  the 
law  of  this  state,  and  which  is  then  due  and  payable,  may  be  inter- 
posed at  any  time  before  trial  upon  the  merits,  and  if  issue  be 
joined  upon  such  plea,  it  shall  be  tried  first,  where  the  defendant  al- 
leged that  the  plaintiff  was  a  foreign  corporation  transacting  business 
within  the  state,  and  had  not  complied  with  the  statutory  require- 
ments relating  to  foreign  corporations,  the  plea  in  abatement  must  be 
tried  before  the  trial  on  the  merits. 

Corporations— Foreign  Corporations— Bight  of  Action. 

4.  Under  Section  6708,  L.  O.  L.,  providing  that  no  foreign  corpora- 
tion which  shall  have  failed  to  pay  the  last  annual  license  fee  as 
provided  by  law  shall  be  permitted  to  maintain  any  suit,  action  or 
proceedings  in  any  court  within  the  state  while  such  delinquency  shall 
continue,  during  the  default  of  such  corporation  to  file  the  required 
declaration  or  appoint  an  attorney  in  fact  upon  whom  service  of  pro- 
cess may  be  made  or  to  pay  the  statutory  fee,  its  right  to  prosecute 
an  action  is  suspended. 

Trial— Plea  in  Abatement — Order  of  Trial. 

5.  Under  Section  6709,  L.  O.  L.,  directing  that  a  plea  in  abatement 
in  an  action  by  a  foreign  corporation  when  issue  is  joined  thereon, 
shall  be  tried  before  the  merits,  where  they  were  heard  together  with- 
out objection,  the  plea  in  abatement  should  have  been  separately  sub- 
mitted to  the  jury. 

Commerce — 'Interstate  Commerce" — Sales — Solicitation  of  Orders. 

6.  The  right  to  solicit  orders  for  goods  to  be  shipped  in  is  a  neces- 
sary part  of  the  interstate  sale  of  commodities,  and  every  negotiation, 
contract,  trade  and  dealing  by  the  citizens  of  different  states,  which 
contemplates  and  causes  such  importation,  is  a  transaction  of  "inter- 
state commerce." 

Commerce— Interstate  Commerce — 6ale»— Bigbt  to  Enforce  Payment. 

7.  The  right  to  demand  and  enforce  payment  for  goods  sold  in 
interstate  commerce  is  so  directly  connected  with  such  commerce  and 
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80  essential  to  its  existence  and  continuance  that  the  imposition  of 
unreasonable  conditions  upon  this  right  must  necessarily  operate  as  a 
restraint  or  burden  upon  interstate  commerce,  with  which  a  state  has 
no  power  to  interfere. 

C<mim6rce— Interstate  Commerce— Goods  Sold  on  Oommliwton. 

8.  A  foreign  corporation  which  places  its  products  shipped  from 
another  state  in  the  hands  of  local  merchants  in  the  state  to  be  sold 
on  commission  is  engaged  in  interstate  commerce. 

Oorporatlomi — ^Foreign  Corporatioiu — Sales  by  Sample — ^'^Doing  Bosl- 


9.  Since  taking  orders  to  be  filled  by  shipment  of  goods  from  an- 
other state  or  making  sales  by  sample  by  agents  coming  into  the  state 
from  another  for  that  purpose  is  interstate  commerce,  in  order  to 
constitute  "doing  business"  within  this  state  by  the  plaintiff,  its 
agent  must  have  had  ample  authority  to  transact  some  substantial 
portion  of  the  plaintiff's  business,  or  to  make  complete  sales,  and  not 
merely  take  orders  for  goods. 

[As  to  what  constitutes  doing  business  by  foreign  corporation, 
see  note  in  Ann.  Oas.  1912A,  554.] 

Commerce — Interstate  Commerce. 

10.  The  borrowing  of  fixtures  from  goods  in  original  crates  or 
boxes  by  agents  of  a  foreign  corporation  to  be  replaced  afterward, 
without  the  sanction  of  the  corporation  being  shown,  would  not,  of 
itself,  change  the  nature  of  the  transaction  from  interstate  to  intra- 
state commerce,  but  the  real  character  of  the  business  would  control. 

Commerce — ^Interstate  Conmierce— Direct  Sales. 

11.  A  foreign  corporation,  by  maintaining  an  office,  storing  its 
goods  in  a  warehouse  in  the  state,  and  through  its  agent  making 
sales  direct  from  such  repositories,  does  not  engage  in  interstate  com- 
merce; but  providing  an  agent  with  an  office  as  a  convenient  place 
for  supervising  solicitors  of  orders  and  as  a  base  for  advertising  is  a 
circumstance  to  be  considered  with  other  pertinent  facts,  though  that 
would  not  alone  determine  the  nature  of  its  business. 

Commerce — ^Interstate  Commerce — Question  for  Jnry. 

12.  Whether  the  plaintiff,  a  foreign  corporation,  selling  goods  in 
the  state  through  an  agent  who  had  no  power  over  its  goods  stored  in 
a  warehouse  or  to  complete  a  sale  without  the  approval  of  the  home 
office,  there  being  some  evidence  that  sales  were  made  directly  from 
the  warehouse,  was  engaged  in  interstate  commerce,  held  for  the  jury 
under  the  evidence. 

From  Marion :  Percy  B.  Kelly,  Judge. 

Department  No.  2.  Statement  by  Mr.  Justicb 
Bean. 

This  is  an  action  by  the  Vermont  Farm  Machine 
Company,  a  corporation,  against  Frank  W.  Hall,  on 
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a  promissory  note.  The  cause  was  tried  before  the 
court  and  a  jury,  and  a  general  verdict  rendered  in 
favor  of  defendant.  A  judgment  was  entered  accord- 
ingly, from  which  plaintiff  appeals. 

The  following  is  shown  by  the  record :  The  note  in 
suit  bears  date,  January  2,  1913.  On  or  before  Janu- 
ary 1,  1914,  for  value  received,  the  subscriber  thereby 
promises  to  pay  to  the  order  of  the  Farmers'  Imple- 
ment Company  of  Portland,  Oregon,  a  corporation, 
$1,700,  with  interest  at  6  per  cent  per  annum.  The 
note  contains  the  following  stipulation : 

**It  is  agreed  that  this  note  is  to  be  paid  in  install- 
ments as  follows :  $25.00  on  or  before  the  30th  day  of 
Feby.  A.  D.  1913.    $25.00  per  month  until  paid.  *  *  '' 

It  is  signed  by  Franklin  W.  Hall.  This  indorse- 
ment appears  on  its  face, ' '  Renewal  of  note  dated  Oct. 
1912,'*  with  indorsements  on  the  back  thereof  as  fol- 
lows: *' Farmers'  Implement  Co.,  by  J.  K.  Eaton, 
Secy  Tr."  **  $25.00  paid  1-13-13."  ''$25.00  paid 
3-20-13." 

The  defendant,  Frank  W.  Hall,  alleges  the  follow- 
ing in  effect :  On  October  1,  1912,  he  executed  to  the 
Farmers'  Implement  Company  his  promissory  note 
for  $1,700,  due  January  1,  1913.  Upon  its  maturity 
he  was  unable  to  meet  the  same,  and  agreed  with  the 
payee  that  he  would  make  a  new  note  and  that  the 
old  one  should  be  canceled  and  returned  to  the  de- 
fendant at  Turner,  Oregon,  by  the  Farmers'  Imple- 
ment Company  from  its  office  in  Portland.  Upon  such 
express  condition,  and  without  any  other  considera- 
tion, the  note  in  question  was  signed  and  left  in  the 
possession  of  the  above  company.  Defendant  also 
avers  that  the  same  was  not  to  become  operative  until 
the  old  note  was  so  canceled  and  returned;  that  the 
Farmers'  Implement  Company  failed  and  refused  to 
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return  to  the  defendant  the  old  note,  and  has  trans- 
ferred the  same  and  negotiated  the  note  sued  on  in 
disregard  of  its  agreement,  and  with  the  purpose  of 
defrauding  the  defendant ;  and  that  plaintiff  obtained 
said  note  after  maturity  and  with  knowledge  of  in- 
firmities. For  a  further  and  separate  answer  by  way 
of  a  plea  in  abatement  defendant  alleges :  That  plain- 
tiff is  a  foreign  corporation,  transacting  business  in 
the  State  of  Oregon,  and  has  not  filed  its  declaration, 
nor  paid  its  entrance  fee,  as  required  by  law  before 
doing  business  within  the  state,  nor  executed  and  ac- 
knowledged a  power  of  attorney,  nor  caused  the  same 
to  be  recorded  in  the  oflSce  of  the  Secretary  of  State. 
The  reply  denies  the  material  part  of  the  new  matter 
of  the  answer,  except  that  it  admits  that  it  has  not 
filed  any  declaration,  paid  any  entrance  fee,  nor  exe- 
cuted a  power  of  attorney  in  compliance  with  the  laws 
of  this  state,  relating  to  foreign  corporations  trans- 
acting  business  within  the  state.  It  denies  that  it  is 
or  ever  has  been  doing  any  business  within  the  state, 
and  alleges  that  the  only  business  transacted  by  it  in 
the  State  of  Oregon  is  interstate  commerce,  and  that 
the  taking  of  the  note  and  the  transactions  in  connec- 
tion therewith  were  all  a  part  thereof. 

Testimony  was  introduced  on  behalf  of  plaintiff 
tending  to  show  the  following:  One  C.  W.  Swanson 
had  charge  of  plaintiff's  business  in  several  of  the 
coast  states,  including  Oregon,  during  1912-1914. 
During  a  part  of  that  time  the  company  was  selling 
its  cream-separators  and  dairy  accessories  by  send- 
ing agents  to  take  orders  from  dealers,  these  orders 
being  sent  to  the  plaintiff's  home  oflBce  at  Bellows 
Falls,  Vermont,  for  acceptance.  Plaintiff  had  an 
arrangement  with  the  Oregon  Transfer  Company  in 
Portland,  Oregon,  whereby  carload  lots  of  its  goods 


812  Vermont  Farm  Mach.  Co.  v.  Hall.         [80  Or. 

were  sent  for  storage  to  a  warehouse  maintained  by 
the  transfer  company.  The  warehouse  had  no  au- 
thority to  deliver  any  goods  except  on  direct  mail  or 
telegraphic  orders  from  plaintiff's  home  office,  where 
the  orders  taken  by  plaintiff's  salesmen  were  accepted, 
and  which  directed  the  warehouse  to  deliver  to  the 
purchaser  the  goods  covered  by  such  orders.  Swan- 
son  could  see  the  goods  in  the  warehouse  and  show 
the  same  to  prospective  purchasers,  but  he  had  no  au- 
thority to  interfere  with  the  shipping,  give  the  ware- 
house any  orders  or  procure  any  goods  therefrom. 
The  plaintiff  sold  goods  to  the  Farmers'  Implement 
Company  under  an  agreement  made  in  the  usual 
course  of  its  business,  and  there  was  no  contract 
made  by  Swanson,  or  anyone  in  Oregon,  with  that 
company  without  submission  to  the  Vermont  office. 
In  December,  1912,  the  Farmers'  Implement  Com- 
pany was  buying  a  great  quantity  of  plaintiff's  goods 
and  was  behind  in  its  payments.  Notes  were  accepted 
by  plaintiff  as  part  payment  on  the  account,  with 
which  the  company  tendered  plaintiff  a  note  which  it 
had  received  from  defendant  Frank  W.  Hall  which 
was  then  nearly  due.  Because  of  this  plaintiff  re- 
fused to  accept  the  note,  and  Mr.  Eaton,  an  officer  of 
the  Farmers'  Implement  Company,  said  he  would  try 
and  secure  a  renewal  of  Hall's  note  and  get  security. 
Later  Eaton  reported  that  he  could  not  get  security 
for  the  renewal  of  the  note  which  he  had  secured  from 
the  defendant,  and  plaintiff  agreed  to  waive  security 
and  accept  the  new  note.  No  books  were  kept  in  the 
office  maintained  in  Portland,  and  Swanson  was 
obliged  to  write  or  wire  to  the  home  office  in  regard 
to  the  condition  of  anyone's  account.  The  plaintiff's 
attorney  in  Portland  assisted  in  the  settlement  and 
negotiations  in  regard  to  the  notes.    It  was  agreed 
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(here  was  a  gross  amount  of  about  $4,800  owing  from 
the  Farmers*  Implement  Company  to  the  plaintiff. 
The  note  in  controversy  was  received  in  part  payment 
thereof  shortly  prior  to  March  3, 1913,  probably  in  the 
latter  part  of  February.  Plaintiff  was  unaware  of 
the  failure  of  the  Farmers'  Implement  Company  to 
surrender  the  old  note. 

On  the  part  of  the  defendant  the  evidence  tended  to 
show  that  the  note  was  given  as  a  renewal  note  with- 
out any  further  consideration ;  that  the  old  note  men- 
tioned was  never  surrendered ;  that  the  tiipe  the  note 
in  question  was  executed  Eaton  said  he  would  send 
the  old  one  to  Hall;  that  the  latter  relied  upon  this 
promise ;  that  the  original  note  was  given  in  payment 
for  stock  of  the  Farmers'  Implement  Company;  and 
that  Hall  had  made  $25  payments  on  the  new  note. 
A.  L.  Heitzman  testified  in  behalf  of  defendant  that 
he  had  been  a  salesman  for  the  company  during  its 
existence.  He  was  thereupon  asked  the  following 
question  by  defendant's  counsel: 

''Q.  What,  if  any,  instances,  do  you  remember  of 
where  you  went  to  the  warehouse  and  took  off  pieces 
of  separators  there  to  substitute  for  pieces  that  you 
didn't  have  in  stock  in  the  repair  supplies!" 

'  To  this  counsel  for  plaintiff  objected.  This  objec- 
tion was  overruled  and  an  exception  saved.  The  wit- 
ness answered: 

*'Well,  for  instance,  we  wanted  a  No.  17  bowl  and 
didn't  have  one  in  stock;  we  would  go  up  to  the  ware- 
house and  get  one,  and  Mr.  Eaton  would  give  us  a 
requisition,  and  we  would  go  up  there  and  get  that 
bowl  and  take  it  down  and  make  whatever  change  we 
wanted  to." 

This  witness  also  testified  to  the  effect  that  he  in- 
formed Mr.  Swanson  that  Eaton  promised  Hall  that 
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the  old  note  would  be  returned  before  the  new  one 
would  become  effective,  and  that  the  former  was  in 
the  possession  of  the  International  Harvester  Com- 
pany which  refused  to  surrender  it  The  testimony 
of  Heitzman  as  to  the  note  was  disputed  by  C.  W. 
Swanson,  agent  of  plaintiff. 

On  the  evening  before  the  day  of  the  close  of  the 
argument  to  the  jury,  and  during  the  progress  thereof, 
which,  under  the  rules  of  the  trial  court  was  too  late, 
plaintiff's  counsel  requested  the  court  to  instruct  the 
jury  that  plaintiff  was  entitled  to  carry  on  the  suit, 
as  the  transaction  was  in  the  nature  of  interstate  com- 
merce, and  also  requested  several  other  instructions, 
and  asked  that  in  the  event  the  case  was  submitted  to 
the  jury,  a  special  verdict  be  required  as  to  whether 
plaintiff  was  engaged  in  interstate  commerce  and  en- 
titled to  maintain  the  suit.  Bevebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Arthur  I.  Movlton. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  C.  Winslow  and  Mr.  Samuel  M. 
Endicott. 

Mr.  Justice  Bean  delivered  the  opinion  of  the 
court. 

At  the  close  of  the  evidence  plaintiff's  counsel 
moved  the  court  for  a  directed  verdict  in  favor  of 
plaintiff.  It  is  sufficient  upon  this  point  to  state  that 
the  evidence  tended  to  show  that  the  note  in  suit  was 
given  as  a  renewal  note  for  one  theretofore  given  to 
the  Farmers'  Implement  Company,  and  that  the  old 
one  was  not  canceled  or  returned  as  agreed. 

1.  If  the  action  were  brought  by  the  Farmers'  Im- 
plement Company,  it  could  not  be  successfully  main- 
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tained  that  that  company  would  be  entitled  to  collect 
the  note  in  question  without  surrendering  the  old  one, 
as  the  evidence  tends  to  show  there  was  no  other  con- 
sideration for  the  new  note,  and  that  the  agent  of  the 
plaintiff  conducting  the  negotiations  had  knowledge 
of  the  facts  mentioned.  It  was  proper,  therefore,  to 
submit  to  the  jury  whether  or  not  the  plaintiff  received 
the  note  in  due  course  before  the  same  was  due,  and 
there  was,  no  error  in  overruling  the  motion  for  a 
directed  verdict. 

2.  There  was  no  question  raised  by  demurrer  or 
motion  as  to  the  manner  of  interposing  the  plea  in 
abatement.  In  view  of  the  fact  that  the  provisions 
of  the  Matute  in  regard  to  permitting  a  foreign  cor- 
poration to  maintain  an  action  in  the  courts  of  this 
state  are  intended  to  be  in  furtherance  of  the  collec- 
tion of  state  revenue,  we  do  not  deem  it  necessary  to 
consider  technical  matters  of  the  manner  of  pleading 
such  inability  when  the  same  was  not  suggested  in  any 
way  to  the  trial  court  by  the  parties.  The  requested 
instructions  not  being  timely  submitted,  the  matter  of 
the  trial  of  the  plea  in  abatement  recurs  under  the 
provisions  of  our  Code. 

3.  Section  6709,  L.  0.  L.,  provides  that  a  plea  that 
a  foreign  corporation  has  not  paid  any  tax  or  fee  re- 
quired by  any  law  of  this  state,  and  which  is  then  due 
and  payable,  may  be  interposed  at  any  time  before 
trial  upon  the  merits  in  any  action,  suit  or  proceeding, 
and  if  issue  be  joined  upon  such  plea,  the  same  shall 
be  first  tried.  For  authority  that  the  plea  in  abate- 
ment must  be  tried  before  the  trial  on  the  merits,  see 
Callender  New.  Co.  v.  Pomeroy,  61  Or.  343  (122  Pac. 
758) ;  Eirschfeld  v.  McCullagh,  64  Or.  502  (127  Pac. 
241,  130  Pac.  1131);  Big  Basin  Lbr.  Co.  v.  Crater 
Lake  Co.,  63  Or.  359  (127  Pac.  982) ;  Klamath  Lbr. 
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Co.  V.  Bomber,  74  Or.  287  (142  Pac.  359,  145  Pac- 
650) ;  Harrison  v.  Birrell,  58  Or.  410  (115  Pac.  141). 

4.  Section  6708,  L.  0.  L.,  is  to  the  effect  that  no 
foreign  corporation  which  shall  have  failed  to  pay 
the  last  annual  license  fee  as  provided  by  the  law  of 
this  state  shall  be  permitted  to  maintain  any  suit,  ac- 
tion or  proceeding  in  any  court  of  justice  within  this 
state  while  such  delinquency  shall  continue.  During 
the  default  of  such  corporation  to  file  the  required 
declaration  or  to  appoint  an  attorney  in  fact  upon 
whom  service  of  process  may  be  made  or  to  pay  the 
statutory  fee,  its  right  to  prosecute  an  action  or  suit 
in  our  courts  is  suspended:  Hirschfeld  v.  McCullagh, 
64  Or.  502  (127  Pac.  241,  130  Pac.  1131) ;  Shipman  v. 
Portland  Const.  Co.,  64  Or.  1  (128  Pac.  989).  While 
the  statute  directs  that  the  plea  in  abatement  when 
issue  is  joined  thereon  shall  be  first  tried,  it  is  possible 
that  if  the  court  had  submitted  the  question  to  the 
jury  for  determination  separately,  the  harm  would 
have  been  avoided.  As  the  record  now  is,  it  is  im- 
possible to  tell  whether  the  jury  based  its  verdict  upon 
the  merits,  or  found  that  the  plaintiff  had  no  right  to 
maintain  the  action.  This  case  illustrates  the  wisdom 
of  the  old  rule  in  this  state  that  the  issue  joined  upon 
the  plea  in  abatement  should  be  interposed,  tried  and 
determined  before  an  answer  to  the  merits.  In  Cal- 
lender  Nav.  Co.  v.  Pomeroy,  61  Or.  343  (122  Pac.  758), 
after  conamenting  upon  such  a  plea  in  abatement,  Mr. 
Justice  Burnett  makes  a  pertinent  suggestion  by 
stating : 

*^  Whether  Section  6709,  L.  0.  L.,  has  so  far  modi- 
fied the  doctrine  of  Hopwood  v.  Patterson,  2  Or.  49, 
that  a  plea  in  abatement  under  that  section  may  be 
filed  at  any  time  before  the  trial  on  the  merits  is  not 
now  necessary  to  be  determined,  because  no  such  plea 
has  been  interposed  here.    It  is  plain,  however,  that 
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the  question  must  be  raised  by  a  plea,  or  Section  6709 
would  be  meaningless.** 

It  is  possible  that  such  a  disability  of  a  party  might 
arise  on  account  of  a  default  of  a  foreign  corporation 
after  joinder  of  issues  upon  the  merits  and  before  the 
trial  thereof,  thus  rendering  it  impossible  for  the  de- 
fendant to  interpose  a  plea  before  pleading  to  the 
merits.  The  cause  should  be  tried  upon  the  merits, 
and  the  determination  thereof  made  a  matter  of  rec- 
ord, separate  and  distinct  from  the  matter  of  the  plea 
in  abatement.  For  this  reason  a  new  trial  must  be 
had. 

Referring  in  a  note  to  the  case  of  Hopwood  v.  Pat- 
tersoUj  2  Or.  49,  as  an  authority  establishing  that  Ore- 
gon is  not  among  the  states  which  pursue  the  practice 
of  trying  the  plea  in  abatement  together  with  the  trial 
upon  the  merits,  Mr.  Pomeroy,  in  his  work  on  Code 
Remedies  (4  ed.).  Section  597,  at  page  829,  further 
considers  the  subject  in  the  following  language: 

'*The  only  possible  difficulty  in  the  practical  opera- 
tion of  this  rule  arises  from  the  different  effects  of  a 
judgment  in  favor  of  the  defendant,  rendered  upon 
one  or  the  other  of  these  classes  of  defenses.  As 
such,  a  decision  upon  the  former  class  (plea  in  abate- 
ment) does  not  destroy  the  plaintiff's  right  of  action, 
nor  prevent  him  from  properly  commencing  and  main- 
tainmg  another  suit  for  the  same  cause,  while  a  sim- 
ilar decision  upon  the  latter  class  does  produce  that 
final  effect  upon  the  right,  and  as  by  a  general  verdict 
given  for  the  defendant  upon  all  the  issues  contained 
in  the  record,  and  a  judgment  entered  thereon,  it  might 
be  difficult,  and  perhaps  impossible  to  determine  which 
of  these  results  should  follow  from  the  judgment  thus 
pronounced.  It  is  plain  that,  at  the  trial  of  an  action 
in  which  the  answer  unites  the  two  kinds  of  defense, 
the  judge  should  carefully  distinguish  the  issues  aris- 
ing from  them,  and  should  submit  them  separately  to 
the  jury,  and  direct  a  separate  and  special  verdict 
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upon  each.  By  pursuing  this  course  the  record  would 
show  exactly  the  nature  of  the  decision,  and  of  the 
judgment  entered  thereon.  This  mode  of  procedure 
has  been  sanctioned  by  the  highest  courts.** 

5.  The  trial  court  should  have  first  tried  and  deter- 
mined the  issue  joined  upon  the  plea  of  the  delin- 
quency of  the  plaintiflF,  or  if,  without  any  objection 
and  by  common  consent  the  same  was  heard  together 
with  the  trial  upon  the  merits,  the  question  of  the  right 
of  plaintiff  to  maintain  the  action  should  have  been 
submitted  and  passed  upon  by  the  jury  separately. 

It  is  urged  by  counsel  that  all  the  transactions  in- 
volved herein  were  purely  interstate  commerce,  and 
that  it  was  error  to  submit  to  the  jury  the  matter  of 
the  right  to  maintain  the  action.  From  the  evidence 
on  behalf  of  plaintiff  we  think  it  may  safely  be  con- 
ceded that  its  business,  which  is  the  subject  of  inquiry 
herein,  was  in  its  nature  strictly  interstate  commerce, 
and  not  subject  to  the  burdens  imposed  by  the  statute. 
Some  of  the  testimony  on  the  part  of  defendant  might 
possibly  be  construed  as  indicating  that  plaintiff  was 
transacting  business  in  the  State  of  Oregon.  Pages 
13  et  seq.  of  the  bill  of  exceptions  show  that  witness 
Heitzman  stated  to  the  effect  that  after  he  severed 
his  connections  with  the  Farmers*  Implement  Com- 
pany  people,  he  went  to  work  as  salesman  for  the  Ver- 
mont people;  that  the  business  was  conducted  by  pro- 
curing an  order  in  regular  form  and  sending  it  to 
Portland,  and  from  there  they  attended  to  the  ship- 
ment and  the  like;  that  he  did  not  think  they  wired 
back  all  the  orders ;  that  to  his  knowledge,  in  some  in- 
stances, orders  were  filled  which  were  not  wired  to  the 
head  office  prior  thereto.  He  also  said  that  many 
times  while  he  was  a  salesman  for  the  company,  when 
they  wanted  some  part  of  a  separator  which  his  com- 
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pany  did  not  have  in  stock,  upon  the  latter 's  requisi- 
tion they  would  go  to  the  warehouse  and  open  a  box 
and  **rob  a  cream-separator'*  of  the  part  desired, 
such  as  a  bowl,  and  when  they  got  a  replacement  of 
these  bowls  they  would  replace  it.  It  appears  that 
repair  parts  were  kept  by  the  Farmers'  Implement 
Company  for  sale  for  plaintiff  on  commission,  title  to 
the  same  remaining  in  the  plaintiff. 

6.  The  testimony  upon  a  new  trial  may  not  be  the 
same,  but  it  may  be  necessary  for  us  to  note  some  of 
the  rules  relating  to  interstate  commerce  in-  such  cases, 
although  it  appears  that  the  learned  trial  judge 
plainly  charged  the  jury  in  regard  thereto.  Trans- 
portation of  property  from  a  point  in  one  state  to  a 
point  in  another  is  an  indispensable  element  of  inter- 
state commerce.  But  the  mere  act  of  such  transit  is 
not  all.  A  right  to  be  free  from  state  hindrance  in 
the  shipment  of  goods  from  state  to  state  would  be 
of  little  value  if  the  sale  of  the  goods  after  arrival 
was  subject  to  burdensome  state  control.  A  right  to 
solicit  orders  for  goods  to  be  shipped  in,  to  fill  such 
orders  is  a  necessary  part  of  the  interstate  sale  of 
conmiodities.  Every  negotiation,  contract,  trade  and 
dealing  between  citizens  of  different  states,  which  con- 
templates and  causes  such  importation,  is  a  transac- 
tion of  interstate  commerce :  12  M.  A.  L.  211 ;  Robhins 
V.  Shelby  Co.  Tax  Dist,  120  U.  S.  489  (30  L.  Ed.  694, 
7  Sup.  Ct.  Eep.  592) ;  Crenshaw  v.  Arkansas,  Til  U.  S. 
389  (57  L.  Ed.  565,  33  Sup.  Ct.  Eep.  294) ;  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.,  156  Fed.  1-17 
(84  C.  C.  A.  167) ;  International  Text-Book  Co.  v. 
Pigg,  217  U.  S.  91, 107  (54  L.  Ed.  678,  30  Sup.  Ct.  Eep. 
481,  18  Ann.  Cas.  1103,  27  L.  E.  A.  (N.  S.)  493). 

7.  While  the  state  has  power  to  require  any  corpo- 
ration doing  business  in  the  state  to  secure  a  license. 
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it  has  no  power  to  interfere  with  interstate  commerce. 
The  right  to  demand  and  enforce  payment  for  goods 
sold  in  interstate  commerce  is  so  directly  connected 
with  such  commerce,  and  is  so  essential  to  its  exist- 
ence and  continuance,  that  the  imposition  of  unrea- 
sonable conditions  upon  this  right  must  necessarily 
operate  as  a  restraint  or  burden  upon  interstate  com- 
merce: Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197  (59 
L.  Ed.  193,  35  Sup.  Ct.  Eep.  57) ;  Bttck  Stove  S  Range 
Co.  V.  richer s,  226  U.  S.  205  (57  L.  Ed.  189,  33  Sup. 
Ct.  Eep.  41)-;  Chambers  v.  Baltimore  <&  Ohio  R,  R.  Co., 
207  U.  S.  142, 148  (52  L.  Ed.  143,  28  Sup.  Ct.  Eep.  34) ; 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1,  27 
(54  L.  Ed.  355,  30  Sup.  Ct.  Eep.  190). 

8.  A  foreign  corporation  which  places  its  products 
shipped  from  another  state  in  the  hands  of  local  mer- 
chants in  this  state  to  be  sold  on  commission  is  en- 
gaged in  interstate  commerce :  Allen  v.  Buggy  Co.,  91 
Tex.  22  (40  S.  W.  393,  714). 

9.  Taking  orders  to  be  filled  by  shipment  of  goods 
from  another  state  or  making  sales  by  sample,  by 
agents  coming  into  the  state  from  another  state  for 
that  purpose,  is  not  doing  business  within  the  state, 
but  is  interstate  commerce  with  which  our  statute  was 
not  intended  to  interfere:  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145  (9  South.  136);  Brennan  v. 
Titusville,  153  U.  S.  289  (38  L.  Ed.  719,  14  Sup.  Ct. 
Eep.  829). 

In  Boardman  v.  S.  S.  McClure  Co.  (C.  C),  123  Fed. 
614,  the  question  was  in  regard  to  service  of  process 
upon  a  foreign  corporation  which,  under  the  statute  of 
Minnesota  and  the  acts  of  Congress,  must  be  made 
upon  some  agent  who  is  transacting  its  business  within 
the  state.  In  the  opinion  we  notice  that  in  order  for 
an  agent  to  be  transacting  business  for  such  foreign 
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corporation  within  the  state,  he  must  transact  **some 
reasonable  portion  of  the  business*^  and  have  charge 
in  respect  to  it.  So  in  the  case  at  bar.  It  appears 
that  plaintiff's  general  manner  of  transacting  busi- 
ness was  for  its  salesman  to  solicit  and  obtain  orders 
for  the  sale  of  separators  to  local  dealers,  and  for- 
ward the  same  to  the  plaintiff's  home  office  at  Bellows 
Falls,  Vermont,  for  acceptance,  and  that  no  agent  in 
Oregon  had  authority  to  complete  a  sale  or  interfere 
with  the  shipment  of  goods,  although  Agent  Swanson 
could  exhibit  separators  to  prospective  purchasers. 
Therefore,  in  order  to  constitute  doing  business  within 
this  state  by  plaintiff,  its  agent  must  have  had  ample 
authority  to  transact  some  substantial  portion  of 
plaintiff's  business;  that  is,  make  complete  sales  here, 
and  not  merely  take  orders  for  goods:  Hirschfeld  v. 
McCullagh,  64  Or.  502  (127  Pac.  241,  130  Pac.  1131). 
10-12.  We  do  not  think  that  the  **  robbing  of  a 
separator"  or  the  borrowing  of  fixtures  from  goods 
in  the  original  crates  or  boxes  by  agents,  to  be  re- 
placed afterward,  without  the  sanction  of  the  plaintiff 
being  shown,  would,  of  itself,  change  the  nature  of  the 
transaction  from  interstate  to  intrastate  commerce. 
The  real  character  of  plaintiff's  business  would  con- 
trol in  the  premises.  If  it  maintained  an  office  and 
stored  its  ^oods  in  a  warehouse  in  the  state,  and, 
through  its  agents,  made  sales  direct  from  such  re- 
pository, no  doubt  it  would  be  doing  business  within 
the  state  as  contradistinguished  from  commerce  be- 
tween different  states:  Boardman  v.  S.  8.  McClure 
Co.  (C.  C),  123  Fed.  614,  617.  Providing  an  agent 
with  an  office  as  a  convenient  place  for  supervising 
solicitors  of  orders  for  sales  and  as  a  kind  of  a  base 
for  advertising,  while  a  circumstance  to  be  considered 
with  other  pertinent  facts,  would,  in  our  opinion,  not 
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alone  determine  the  nature  of  its  business.  In  the 
face  of  the  evidence  of  Heitzman,  tending  to  show  that 
sales  were  made  direct  from  the  warehouse  by  plain- 
tiff's agents  without  consultation  in  regard  thereto 
with  the  home  oflSce,  it  was  not  error  for  the  court  to 
refuse  to  determine  the  question  as  a  matter  of  law: 
Boardman  v.  8.  8.  McClure  Co.  (C.  C),  123  Fed.  614, 
617) ;  Ex  parte  Case,  70  Or.  291  (135  Pac.  881,  141 
Pac.  746,  Ann.  Gas.  1916B,  490)  In  the  latter  case 
vehicles  were  shipped  from  Grinnell,  Iowa,  to  Bbse- 
burg,  and  stored  in  a  warehouse  and  sold  in  Oregon 
by  agents.  At  page  298  of  70  Or.,  at  page  883  of  135 
Pac,  of  the  opinion  therein,  Mr.  Justice  Eakin  says* 

**When  the  goods  were  unpacked  at  Eoseburg,  they 
became  a  part  of  the  general  mass  of  property  in  the 
state,  and  were  subject  to  the  state  laws  as  other  prop- 
erty within  the  state.  They  lost  their  character  as 
interstate  shipments  when  delivered  at  their  destina- 
tion and  offered  for  sale ' ' — citing  May  v.  New  Orleans, 
178  U.  S.  496  (44  L.  Ed.  1165,  20  Sup.  Ct.  Eep.  976), 
and  noting  that  In  re  Kinyon,  9  Idaho,  642  (75  Pac.  268, 
2  Ann.  Cas.  699),  a  similar  case,  makes  the  distinction 
that  where  the  goods  at  the  time  of  the  sale  are  within 
the  state  and  under  the  control  and  care  of  an  agent, 
both  the  property  and  the  business  are  within  the 
jurisdiction  of  the  state  and  subject  to  its  regulation. 

It  should  be  remembered  that  in  the  present  case 
the  evidence  of  plaintiff  tended  to  prove  that  the  goods 
were  shipped  from  Vermont  and  stored  at  the  ter- 
minal point,  in  the  aid,  as  it  may  be,  of  rapid  transit, 
merely  anticipating  orders  of  sale.  They  were  not  in 
the  care  of,  or  imder  the  control  of,  the  plaintiff's 
agent,  who  had  no  authority  to  extend  credit  for 
goods.  The  original  packages  were  not  broken,  and 
were  sold  only  upon  authority  from  plaintiff  in  Ver- 
mont. In  passing,  it  might  be  possible  that  the  ques- 
tion propounded  to  defendant,  Hall,  upon  cross-exam- 
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inatioiiy  as  to  whether  he  had  made  a  request  of  the 
Farmers  ^  Implement  Company  for  the  old  note,  if  an- 
swered, would  have  led  to  some  material  information 
as  to  the  location  of  the  note.  Not  that  a  demand 
therefor  was  essential,  but,  for  instance,  to  ascertain 
whether  it  was  in  some  oflBce  and  the  return  to  the  de- 
fendant had  been  overlooked.  We  do  not  deem  the 
exclusion  of  the  answer  very  important. 

We  discover  no  other  assigned  errors  that  are  likely 
to  occur  upon  a  retrial.  In  order  that  the  issue  joined 
upon  the  plea  in  abatement  may  be  first  tried,  and 
that  if  a  trial  upon  the  merits  becomes  necessary,  it 
may  be  made  a  matter  of  record  separate  from  the 
preliminary  question,  the  judgment  will  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed. 

Mb.  Chibp  JxTsncB  Moobe  and  Mb.  Justice  Benson 
concur. 

Mb.  JusncB  Habbis  concurs  in  the  result. 


Argoed  Mareli  81,  affirmed  April  18,  rehearing  denied  May  9,  1916. 

GILBEET  V.  SHARKEY. 

(156  Pac.  789;  157  Pac.  146.) 

AppMl  and  Error— Bevlew. 

1.  Where  a  bill  ef  exceptions  alleged  error  in  the  admission  of 
docnmentary  evidence,  and  the  exhibits  complained  of  were  not  at* 
taehed  nor  contained  in  the  files  before  the  court,  the  question  raised 
wUl  not  be  considered  on  appeal. 

Appeal  and  Error — Qnestiona  of  Fact — ^Findings  of  Court. 

2.  The  credibility  of  witnesses  and  the  weight  of  evidence  being 
for  the  exclusive  consideration  of  the  trial  court,  if  there  is  evidence 
tending  to  support  a  finding  of  fact,  it  will  not  be  disturbed  on 
appeaL 
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Oozporatl<ms— ^Ai^tt— IndlTldiiAl  Liability. 

8.  The  aatbority  and  liability  of  one  who  makei  a  eontraet  atsnm- 
ing  to  act  as  the  agent  or  officer  of  a  corporation  will  be  goT- 
erned  by  the  same  rules  as  are  applied  to  the  agents  of  a  pxivato  i»* 
diyidnal. 

Contracts— Admlsfllbilitjr. 

4.  Where  plaintiff  sought  to  establish  defendant's  personal  liability 
on  a  contract  on  the  theory  that  it  was  made  in  the  name  of  a  cor- 
poration which  did  not  exist,  but  under  which  name  he  was  doing 
business,  and  defendant  asserted  he  contracted  as  president  and  agent 
of  «uch  corporation,  the  name  of  which  was  subsequently  changed, 
the  contract,  showing  it  was  made  in  his  name  as  president  of  the 
corporation,  is  properly  received  in  evidence. 

[As  to  defective  formation  of  corporation  and  its  eonsequeneeS| 
see  note  in  33  Am.  St.  Sep.  176.] 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  Benson. 

This  is  an  action  by  H.  C.  Gilbert  and  Arthur  W. 
Fisher,  partners,  doing  business  under  the  firm  name 
and  style  of  Gilbert  &  Fisher,  against  John  P.  Sharkey. 

Plaintiffs  base  this  action  upon  an  express  contract 
for  the  payment  of  money.  The  terms  of  the  contract 
are  of  no  importance  in  the  discussion  of  the  questions 
involved.    The  complaint,  inter  alia,  alleges: 

**That  defendant,  John  P.  Sharkey,  was  during  all 
the  times  hereinafter  mentioned  doing  business  under 
the  name  and  style  of  Jno.  P.  Sharkey  Company,  Incor- 
porated, but  there  was  at  the  time  of  the  execution  of 
the  agreement  hereinafter  mentioned  no  such  corpo- 
ration organized  or  existing  under  or  by  virtue  of  any 
laws,  although  defendant  so  represented  to  plaintiffs.^' 

At  the  commencement  of  the  trial  plaintiffs  asked 
leave  of  the  court  to  amend  the  complaint  by  striking 
out  the  words,  **  although  defendant  so  represented  to 
plaintiffs.*'  This  request  was  for  some  reason  taken 
under  advisement,  and  the  record  does  not  disclose 
any  action  thereon. 

Defendant's  answer,  after  some  denials,  contains 
the  following  aflBrmative  defense: 
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^'That  at  the  time  of  the  execution  of  the  contract 
referred  to  in  the  complaint  this  defendant  was  the 
president  and  atgent  of  the  H.  W.  Lemcke  Company, 
a  corporation,  and  said  contract  was  made  and  exe- 
cuted as  the  contract  and  agreement  of  said  H.  W. 
Lemcke  Company,  as  plaintiffs  then  and  there  wen 
knew  and  agreed,  and  at  the  said  time  the  said  H.  W, 
Lemcke  Company  was  preparing  to  and  intended 
within  a  short  time  to  change  its  corporate  name  to 
John  P.  Sharkey  Company,  and  for  the  reason  that 
lonff  before  the  said  contract  would  be  completed  and 
fulfilled  the  name  of  the  said  H.  W.  Lemcke  Company 
would  be  legally  changed  to  Jno.  P.  Sharkey  Com- 
pany, the  said  contract  was  executed  in  the  name  of 
said  Jno.  P.  Sharkey  Company;  that  thereafter  the 
name  of  said  H.  W.  Lemcke  Company  was  lawfully 
changed  to,  and  is  now,  Jno.  P.  Sharkey  Company; 
that  the  said  contract  is  the  contract  of  said  Jno.  P. 
Sharkey  Company,  and  is  not  the  contract  of  this 
defendant.  *  * 

A  reply  haying  been  filed  denying  the  new  matter 
in  the  answer,  a  trial  was  had  before  the  court  with- 
out the  intervention  of  a  jury,  resulting  in  a  judgment 
for  plaintiffs,  from  which  defendant  appeals. 

Apfibmsd.    Bbheabiko  Dbnibo. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  KoUock,  Zollinger  d  McDowall,  with  an  oral 
argument  by  Mr.  John  K.  KoUock. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Henry  J.  Bigger  and  Mr.  Chester  V.  Dolph, 
with  an  oral  argument  by  Mr.  Bigger. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court 

1.  The  first  assignment  of  error  is  based  upon  the 
ruling  of  the  trial  court  in  admitting  in  evidence,  over 
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objection,  Plaintiflfs'  Ekhibit  A,  which  the  bill  of  ex- 
ceptions  refers  to  as  a  contract.  None  of  the  exhibits 
referred  to  in  the  bill  of  exceptions  are  attached 
thereto,  nor  are  any  of  them  in  the  files  here,  except 
the  minute-book  of  the  corporation,  so  the  question 
raised  is  not  properly  before  us,  and  cannot  be  con- 
sidered. 

2,  3.  The  other  assignments  of  error  attack  the  find- 
ings of  fact  made  by  the  court  and  the  conclusions  of 
law  based  thereon.  There  was  but  one  issue  before 
the  trial  court  for  determination,  and  consequently 
but  one  question  for  us  to  consider,  and  that  is:  Is 
the  defendant  personally  liable  upon  the  contract  he 
signed  **John  P.  Sharkey  Company,  per  John  P. 
Sharkey,  President?''  The  trial  court,  among  others, 
made  the  following  finding  of  fact : 

*^That  at  the  time  said  contract  was  executed  and 
delivered  by  the  defendant  to  the  plaintiffs,  it  was 
mutually  understood  by  and  between  the  said  plain- 
tiffs and  defendant  that  there  was  no  such  company 
incorporated  under  the  name  of  John  P.  Sharkey 
Company,  but  the  said  defendant,  John  P.  Sharkey, 
then  and  there  stated  to  plaintiffs  that  he  was  there- 
after to  incorporate  a  company  to  be  known  by  the 
name  of  John  P.  Sharkey  Company,  and  that  he  would 
name  himself  in  said  contract,  and  did  name  himself 
in  said  contract  as  the  party  of  the  second  part  there- 
in, as  *Jno.  P.  Sharkey  Company,  Incorporated/ 
and  did  then  and  there  sign  said  contract  *Jno.  P. 
Sharkey  Co.,  per  Jno.  P.  Sharkey,  Pres.,'  for  the  rea- 
son as  he  then  and  there  stated  that  he  was  thereafter 
intending  to  incorporate  a  company  under  the  said 
name  of  Jno.  P.  Sharkey  Company,  and  that  the  lots 
that  he  was  going  to  exploit  under  said  agreement 
were  lots  in  Waverleigh  Heights  Addition  to  the  City 
of  Portland,  which  were  under  his  personal  control, 
and  that  the  said  contract  was  understood  between 
the  parties  to  be  the  personal  contract  of  said  Jno.  P. 
Sharkey,  and  the  said  John  P.  Sharkey  at  the  date  of 
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the  execution  and  delivery  of  said  contract  stated  to 
the  plaintiffs  that  the  same  was  his  personal  contract, 
and  that  he  would  personally  carry  out  and  be  re- 
sponsible for  the  faithful  performance  of  each  and 
all  of  the  terms  and  conditions  of  said  contract  upon 
the  part  of  the  party  of  the  second  part  to  be  per- 
formed, and  said  that  he  desired  only  to  execute  the 
contract  in  the  form  in  which  the  same  was  then  and 
there  executed,  for  the  reason  that  upon  the  organ- 
ization of  a  corporation  under  the  name  of  Jno.  P. 
Sharkey  Company  that  he  would  be  president  of  the 
same,  and  desired  to  do  the  work  thereafter,  and  upon 
said  incorporation  under  the  name  of  said  corpora- 
tion, and  the  plaintiffs  herein  then  and  there  relying 
upon  said  representation  of  the  said  John  P.  Sharkey, 
and  upon  his  credit,  then  and  there  executed  said 
contract/' 

K  there  is  evidence  tending  to  support  this  finding, 
the  judgment  must  be  affirmed,  for  the  ordinary  rules 
governing  the  scope  of  an  agent's  authority  apply  to 
the  agents  and  officers  of  a  corporation  just  as  they 
do  to  the  agents  of  a  private  individual:  9  M.  A.  L. 
209;  10  Cyc.  1036.     The  witness  Gilbert  testified  thus: 

**Mr.  Sharkey  said  the  contract  would  be  his  per- 
sonal contract;  he  was  going  to  incorporate  a  com- 
pany to  be  known  as  the  John  P.  Sharkey  Company, 
and  that  he  would  want  the  business  done  under  that 
name;  it  was  his  own  personal  obligations,  and  his 
signing  it  that  way  would  bind  him  personally  for  the 
fulfillment  of  that  agreement.  *  *  Mr.  Sharkey  said 
he  didn't  want  I  should  let  my  business  be  known 
about  the  office.  He  said  he  didn't  want  the  Lemcke 
Company  to  know  anything  about  this  agreement.  *  • 
He  said  the  Lemcke  Company  would  have  nothing  to 
do  with  this  proposition  whatsoever;  it  was  his  own 
personal  matter.*' 

The  credibility  of.  witnesses  and  the  weight  of  the 
evidence  were  matters  for  the  exclusive  consideration 
of  the  trial  court,  and  there  is  ample  evidence  to  sus- 
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tain  the  finding.  Whatever  may  have  been  the  lia- 
bility of  the  corporation  if  it  had  been  made  a  defend- 
ant, there  can  be  no  question  of  the  liability  of  Sharkey 
under  such  a  finding:  1  Am.  &  Eng.  Ency.  of  Law, 
1120 ;  31  Cyc  1574. 

The   judgment   of   the   lower   court   is   therefore 
affirmed.  Affirmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moore,  Mr.  Justice  Beak  and 
Mr.  Justice  Harris  concur. 


Denied  May  9,  1916. 

On  Petition  for  Eehearino. 

(157  Pac.  146.) 

Messrs.  Kollock,  Zollinger  <&  McDowaU,  for  the 
petition. 

Mr.  Henry  J.  Bigger  and  Mr.  Chester  F.  Dolph, 
contra. 

Department  2.  Mr.  Justice  Benson  delivered  the 
opinion  of  the  court. 

4.  The  first  assignment  of  error  is  to  the  effect  that 
the  trial  court  erred  in  admitting  in  evidence  the  writ- 
ten contract  upon  which  the  action  is  based.  At  the 
time  of  writing  the  former  opinion  this  question  was 
dismissed  from  our  consideration,  for  the  reason  that 
the  exhibits  were  not  attached  to  the  bill  of  exceptions. 
It  has  since  developed  that  all  of  the  exhibits  had 
originally  been  properly  attache4  thereto,  but  that  by 
reason  of  their  imwieldy  bulk  they  had  become  de- 
tached in  some  manner,  through  no  fault  of  appellant. 
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and  temporarily  mislaid.  They  are  now  before  us. 
Defendant  contends  in  an  able  argument  that  the  con- 
tract is  irrelevant  and  incompetent  to  establish  his 
personal  liability,  because  it  appears  upon  its  face  to 
be  the  contract  of  a  corporation,  and  not  that  of  an 
individual.  However,  the  complaint  alleges  that  the 
defendant  was  doing  business  in  the  name  of  a  corpo- 
ration which  did  not  exist.  The  defendant's  answer 
recites  that  the  contract  was  executed  by  him  as  presi- 
dent and  agent  of  the  H.  W.  Lemcke  Company,  a  cor- 
poration, which  was  then  contemplating  a  change  of 
its  corporate  name  to  that  of  the  John  P.  Sharkey 
Company,  which  change,  it  asserts,  was  subsequently 
made.  These  allegations  are  denied  by  the  reply.  It 
seems  to  us  that  in  the  light  of  the  issues  it  is  beyond 
the  pale  of  argument  that  the  contract  was  properly 
admitted. 

A  careful  examination  of  the  other  points  urged  in 
the  petition  fails  to  convince  us  of  any  error  in  the 
conclusion  reached  in  the  former  opinion,  and  rehear- 
ing is  therefore  denied. 

Affibmed.    Beheabing  Denied. 

Mr.  Chief  Justice  Moore,  Mb,  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 


Argned  April  6,  affirmed  May  9,  1916. 

WELLS  V.  FIBST  NAT.  BANK. 

(157  Pac.  145.) 

danks    and    Banking— Bighte    of    Depositon^ActionB— Burden    of 
Proof. 

1.  The  burden  of  proof  is  on  the  bank  in  a  depositor's  action  for 
money  deposited  to  show  payment  of  the  amount  or  some  lawful  dis- 
position of  the  funds. 
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Trial— Direction  of  Verdict— Oroimda. 

2.  Where  the  one  on  whom  the  burden  of  proof  rests  fails  to  pro* 
dace  any  evidence,  direction  of  verdict  for  the  adverse  party  is 
proper. 

Pleading— Baply—Admiiaioiis. 

3.  Although  depositors  who  sued  the  bank  for  snms  deposited  ad- 
mitted bj  the  reply  the  receipt  of  a  statement  of  account,  and  that 
they  signed  a  statement  to  the  bank  examiner  that  they  bad  author- 
ized certain  loans,  such  matter  was  not  a  defense  to  the  action,  where 
they  further  alleged  and  proved  inaccuracies  in  the  statement  and 
fraud  in  securing  the  statement  to  the  examiner. 

^    [As    to   duty   of   bank   depositor    to    examine    pass-book    and 
vouchers,  see  note  in  Ann.  Caa.  1914D,  465.] 

Trial^Trial  to  Court— Waiver  of  Jury. 

4.  Where  motion  for  nonsuit  was  overruled,  and  defendant  re- 
fused to  introduce  testimony,  and  plaintiffs  moved  for  directed  ver- 
dict, both  sides  waived  jury  trial,  and  the  case  stood  for  decision 
by  the  court. 

From  Douglas :  George  F.  Skipworth,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Bean. 

This  is  an  action  by  Mary  T.  Wells  and  Flora  Wells 
for  money  deposited  in  the  First  National  Bank  of 
Roseburg,  Oregon,  a  corporation.  Plaintiffs  had  a 
verdict,  and  from  a  consequent  judgment,  defendant 
appeals. 

Stated  generally,  the  issues  tried  in  the  case  are  as 
follows:  By  the  complaint  it  appears,  in  substance, 
that  the  defendant  is  a  corporation  organized  under 
the  banking  laws  of  the  United  States ;  that  on  Decem- 
ber 1,  1910,  the  plaintifiFs  had  $2,965.24  on  deposit  in 
the  defendant  bank,  $765.24  of  which  has  been  paid 
them,  leaving  a  balance  of  $2,200  which  has  been  de- 
manded and  not  paid. 

By  the  answer  defendant  denies  that  any  amount  is 
due,  and  affirmatively  asserts  that  prior  to  April  28, 
1911,  plaintiffs  deposited  with  it  the  sum  named,  and 
that  it  has  paid  plaintiffs  or  their  order  in  full;  that 
on  June  17,  1911,  defendant  sold  its  business  and 
transferred  its  deposits  to  the  Douglas  National  Bank 
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of  Boseburg,  Oregon,  in  which  plaintiffs  acquiesced, 
at  which  time  they  had  on  deposit  with  defendant  a 
balance  of  $560.03,  which  plaintiffs  have  withdrawn 
from  the  transferee  bank.  Defendant  further  pleads : 
That  plaintiffs  are  estopped  from  asserting  that  it  is 
indebted  to  them,  for  the  reason  that  on  June  26, 
1911,  it  rendered  a  statement  showing  plaintiff's  ac- 
count with  the  bank  as  claimed  by  it  and  returned 
their  checks,  and  that  plaintiffs  have  failed  to  object 
thereto.  That  prior  to  rendering  such  statement  a 
United  States  bank  examiner  examined  the  plaintiff's 
account  with  the  defendant  bank  and  addressed  to 
them  the  following  letter: 

**Eoseburg,  Oregon,  June  20,  1911. 
**  Wells  Sisters,  Elkton,  Or. 

** Madam:  The  records  of  this  bank  showed,  at  a 
recent  examination,  that  certain  charges  had  been 
made  in  your  account  by  President  Sheridan.  In 
other  words,  part  of  your  deposit  had  been  withdrawn 
and  loaned  by  him.  Mr.  Sheridan  states  that  you  au- 
thorized him  to  withdraw  these  funds  and  invest  them 
for  you.  If  this  is  so,  you  will  kindly  sign  the  certifi- 
cate at  the  bottom  of  this  letter  and  return  in  the  in- 
closed envelope. 

**Mr.  Sheridan  informs  me  that  he  has  withdrawn 
the  following  sums  which  he  loaned  to  the  parties  men- 
tioned below :  $2,220.00  loaned  to  T.  E.  Sheridan. 

**  Yours  respectfully, 

**E0BEBT  W.  GOODHABT, 

** National  Bank  Examiner.*' 

That  the  plaintiffs  received  this  letter  and  signed 
the  certificate  appended  thereto,  which  reads  as 
follows : 

**I  hereby  certify  that  any  sums  withdrawn  by  Mr. 
T.  E.  Sheridan  from  my  balance  on  deposit  with  the 
First  National  Bank  of  Eoseburg,  Oregon,  were  duly 
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authorized  by  me,  and  the  First  National  Bank  is  re- 
lieved from  all  liability  relative  to  the  same. 

**Maby  T.  Wells. 

''Flora  Wells." 

The  defendant  further  avers  that,  if  plaintiffs  had 
not  refrained  from  objecting  to  the  account  for  more 
than  three  years  and  six  months,  and  had  not  accepted 
the  note  signed  by  T.  B.  Sheridan,  it  could  have  pro- 
tected itself  against  loss;  that  more  than  two  years 
prior  to  the  time  plaintiffs  made  their  claim  Sheri- 
dan's property  was  seized  upon  attachments,  and 
thereafter  he  was  adjudged  a  bankrupt. 

By  the  reply  plaintiffs  deny  the  payment  of  the  bal- 
ance claimed  by  them  and  the  gist  of  the  other  facts 
alleged  as  new  matter  in  the  answer,  except  that  they 
admit  the  receipt  of  the  statement  of  account,  but 
deny  that  the  same  was  full,  complete  or  correct,  or 
that  they  never  objected  thereto.  They  admit  sign- 
ing the  statement  appended  to  the  bank  examiner's 
letter,  and  further  aver  that  T.  E.  Sheridan  was  the 
president  and  actual  manager  of  the  defendant  bank; 
that,  as  such  president,  he  represented  to  them  that 
the  bank  could  find  safe  loans  for  them  upon  good 
security;  that  they  did  not  authorize  Sheridan  or 
anyone  to  loan  or  withdraw  any  of  their  funds  from 
the  bank ;  that  no  vouchers  for  $1,000  charged  on  Feb- 
ruary 23,  1910,  and  $1,200  charged  on  October  10, 
1910,  were  returned  to  them  with  the  statement;  that 
they  inquired  of  Sheridan  in  regard  thereto  and  were 
informed  that  such  funds  had  been  loaned  on  good 
security,  and  that  the  bank  would  collect  the  interest 
and  could  collect  the  principal  at  any  time  on  60  days ' 
notice;  that  because  they  had  full  confidence  in  the 
financial  ability  of  the  bank  and  the  integrity  of  its 
president  they  made  no  objections  to  loaning  the 
money  at  the  time  they  were  so  informed ;  that  about 
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January  29,  1914,  they  learned  for  the  first  time  that 
Sheridan  claimed  he  had  loaned  the  money  to  himself 
or  to  himself  and  one  or  two  of  his  brothers ;  that  they 
understood  the  letter  referred  to  a  loan  the  bank  had 
made;  that  they  believed  the  statements  of  Sheridan 
that  such  funds  were  loaned  upon  good  security,  with- 
out knowledge  to  the  contrary,  and  without  knowing 
that  Sheridan  claimed  that  he  or  his  relatives  had 
taken  the  money ;  that  they  were  informed  by  Sheridan 
that  the  object  of  the  letter  of  the  bank  examiner  was 
merely  to  show  that  he  had  authority,  as  president  of 
the  bank,  to  loan  the  money ;  that  upon  his  representa- 
tions that  the  defendant  bank  had  consolidated  with 
the  other  bank,  and  in  order  to  prevent  plaintiffs  from 
demanding  their  money,  he  represented  to  them  that 
he  would  still  be  connected  with  the  consolidated  bank ; 
that  they  believed  such  bank  would  look  after  and 
collect  said  loan,  and  that  they  therefore  signed  the 
above  statement  and  mailed  it  to  the  bank  examiner 
at  Seattle,  Washington,  without  observing  or  under- 
standing that  the  letter  purported  to  state  that  said 
$2,200  had  been  loaned  to  Sheridan;  that  Goodhart 
did  not  inform  them  that  Sheridan  was  financially  em- 
barrassed, although  he  knew  it,  and  that  they  were 
deceived;  that  Sheridan  while  president  of  defendant 
bank  had  withdrawn  said  sums  for  his  own  use  when 
he  was  heavily  in  debt  and  in  failing  circumstances; 
that  plaintiffs  never  ratified  nor  relied  upon  such 
statement  of  account,  as  defendant,  through  its  presi- 
dent, Sheridan,  well  knew ;  and  that  immediately  upon 
the  receipt  thereof  plaintiffs  communicated  with  the 
president  of  the  defendant  bank  and  received  the  as- 
surances referred  to,  because  of  which  plaintiffs  re- 
frained for  a  long  time  from  taking  action  to  recover 
such   funds.    As   to    the   alleged   promissory   notes 
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signed  by  T.  R.  Sheridan  and  referred  to  in  the  an- 
swer, plaintiffs  allege  that  they  never  accepted  them 
as  a  settlement  or  discharge  in  any  way  of  their  claim 
against  the  defendant  bank ;  that  the  notes  never  came 
into  their  possession,  and  they  never  knew  of  their 
existence  until  on  or  about  January  20,  1914. 

Afftbmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamin  L.  Eddy. 

Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

Upon  the  trial  of  the  cause  both  Mary  T.  Wells  and 
Flora  Wells,  plaintiffs  herein,  testified  that  neither 
of  them  ever  directly  or  indirectly  withdrew  the  bal- 
ance of  $2,200  admitted  by  defendant  bank  to  have 
been  upon  deposit  therein  to  their  account,  nor  au- 
thorized Sheridan,  president  of  the  bank,  to  loan  the 
same,  although  one  of  them  wrote  him  in  regard  to  a 
loan,  and  her  letter  shows  she  made  an  inquiry  con- 
cerning such  an  opportunity.  It  appears  that  plain- 
tiffs resided  a  little  distance  from  the  bank,  and  had 
never  spoken  with  Sheridan  but  once  or  twice.  The 
evidence,  if  correct,  and  it  is  undisputed,  is  a  com- 
plete refutation  of  every  claim  made  by  the  bank. 

1,  2.  The  burden  was  upon  the  defendant  in  the  first 
instance  to  show  the  payment  to  plaintiffs  of  the 
amoimt  due  or  some  lawful  disposition  of  the  funds 
deposited  by  them.  This  it  wholly  failed  to  do,  as  it 
offered  no  evidence.  The  trial  court  therefore  very 
properly  directed   the   jury  to   return  a  verdict  for 
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plaintiffs  for  the  amount  claimed:  Carney  v.  Duni- 
way,  35  Or.  131  (57  Pac.  192,  58  Pac.  105). 

3,  4.  The  motion  for  a  nonsuit  made  by  the  defend- 
ant when  plaintiffs  rested  their  case  raised  the  same 
question  as  plaintiffs*  motion  for  a  directed  verdict. 
It  was  not  error  for  the  trial  court  to  refuse  the  same. 
Taken  together  the  uncontradicted  evidence,  the 
statements  in  the  pleadings  conceded  by  plaintiif s 
cannot  be  construed  as  constituting  a  defense  to 
plaiijtiffs*  admitted  cause  of  action.  The  motion  for 
a  nonsuit  having  been  overruled,  the  defendant  hav-  * 
ing  refused  to  introduce  testimony,  and  the  plaintiffs 
having  moved  for  a  directed  verdict,  both  sides  waived 
a  trial  by  jury,  and  the  case  stood  for  decision  by  the 
court:  Patty  v.  Salem  Flouring  Mills  Co.,  53  Or.  350 
(96  Pac.  1106,  98  Pac.  521,*100  Pac.  298) ;  MerrUl  v. 
Missouri  Bridge  d  Iron  Co.,  69  Or.  585  (140  Pac.  439). 

For  a  further  exemplification  of  the  situation  and 
the  law  pertaining  thereto,  see  the  companion  case 
of  De  War  v.  First  Nat.  Bank  ante,  p.  260  (156  Pac. 
1038).  Finding  no  error  in  the  record,  the  judgment 
of  the  lower  court  is  affirmed. 

Affibmed. 

Mb.  Chief  Justiob  Moobe  and  Mb.  Justice  Eakik 
absent 


Argued  Mareli  81^  affinned  May  9,  1910. 

ZURCHEB  V.  BOOTH. 

(157  Pac.  147.) 

Limitation  of  Actions— Time  of  AccrnaL 

1.  The  statute  of  limitations  begins  to  mn  from  tlie  time  wlien 
a  complete  caaao  of  action  accrued;  that  is,  when  the  action  may  be 
maintained. 
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Brokfln— 4k>mpeii8atioii--P6rfoniianc6  of  Contracts 

2.  ▲  broker  employed  to  find  an  absolute  purcbaaer  at  a  specified 
price  has  no  right  of  action  to  recover  a  commission  by  procuring  a 
person  to  execute  a  contract  by  which  it  is  optional  with  him  to 
make  the  payments  specified  therein  and  complete  the  purchase,  and 
by  the  terms  of  which  on  his  failure  to  do  so  the  contract  becomes 
void,  and  he  merely  forfeits  the  amount  paid. 

LimHatioii  of  Actions— Contracts— Broker's  Cknnptfisatlon. 

8.  Where  a  broker  obtains  a  purchaser  of  real  estate  who  first 
executes  an  optional  agreement,  and  later  purchases  the  property, 
his  commission  becomes  due,  and  his  cause  of  action  accrues  only  at 
the  time  of  the  purchase  and  action  thereon  is  limited  by  Sections 
8|  6,  L.  O.  li. 

[As  to  when  a  broker  beoomes  entitled  to  commissions,  see 
note  in  28  Am.  St.  Beift.  646.] 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  brought  by  J,  D.  Zurcher,  plaintiff, 
against  J.  H.  Booth  for  services  performed  in  the  ca- 
pacity of  a  broker  in  selling  for  the  defendant  a  tract  of 
land  in  Douglas  County,  Oregon,  known  as  the  Alley 
tract.  The  cause  was  tried  to  the  court  and  jury,  and  a 
verdict  rendered  in  favor  of  plaintiff  for  $1,250,  with 
interest  which  was  remitted.  From  a  judgment  en- 
tered thereon,  the  defendant  appeals.  This  contro- 
versy arose  prior  to  the  enactment  of  our  statute  re- 
quiring a  written  memorandum  of  an  agreement  for 
tiie  sale  of  real  estate  by  a  broker  upon  a  commission. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Rice  <&  Orcutt,  with  an  oral  argument  by  Mr. 
Dexter  Rice. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  George  F.  Brice  and  Mr.  W.  H.  Masters. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Plaintiff  claims  and  the  evidence  in  the  case  tends 
to  prove   substantially  the   following   facts:    During 
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May,  1908,  the  defendant  employed  plaintiff  to  sell 
certain  real  estate  described  in  the  complaint  for  the 
regular  commission,  and,  acting  under  such  employ- 
ment, he  entered  into  negotiations  with  W.  C.  Hard- 
ing and  0.  J.  Engen  for  the  purchase  of  the  property, 
writing  letters  and  sending  telegrams  concerning  the 
tract,  meeting  them  in  Portland,  and  procuring  them 
to  purchase  the  land.  Pursuant  thereto,  on  June  11, 
1908,  in  consideration  of  $1  defendant.  Booth,  and 
Harding  and  Engen  entered  into  an  optional  agree- 
ment whereby  defendant  agreed  to  sell  the  land.  By 
the  terms  of  this  option,  upon  the  payment  of  $77,000 
within  18  months  from  date  Harding  and  Engen  had 
the  right  to  purchase  the  property.  They  were  not 
bound  by  this  agreement  to  complete  the  purchase. 
After  the  1st  of  the  next  October,  and  within  the  18 
months  prescribed  therein,  Harding  and  Engen,  or 
their  successors,  paid  the  $77,000  and  bought  the  land. 
The  agreement  provided  for  the  payment  in  install- 
ments and  for  convejdng  the  land  in  parcels  as  sold 
by  Harding  and  Engen.  The  usual  broker's  commis- 
sion for  such  sales  is  5  per  cent. 

It  is  contended  by  counsel  for  defendant  that  plain- 
tiff's  claim,  if  he  ever  had  one,  is  barred  by  the  stat- 
ute of  limitations,  that,  if  he  was  employed  as  claimed, 
he  completed  the  performance  of  the  services  for 
which  he  was  engaged  when  the  contract  of  June  11, 
1908,  was  entered  into,  and  that  his  cause  of  action 
accrued  at  that  time.  The  original  complaint  in  this 
action  having  been  filed  on  June  27,  1914,  6  years  and 
16  days  had  elapsed  from  the  time  defendant  claims 
plaintiff's  cause  of  action  accrued  before  he  com- 
menced the  action.  On  the  contrary,  counsel  for 
plaintiff  assert  that  the  cause  of  action  arose  when 
the  property  was  actually  sold,  and  not  at  the  time  of 
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the  execution  of  the  optional  agreement.  The  state 
of  facts  referred  to  in  a  general  way  affirmatively 
appeared  when  the  plaintiff  rested  his  case,  and  de- 
fendant moved  for  a  judgment  of  nonsuit.  The  same 
state  of  facts  affirmatively  appeared  from  plaintiff  ^s 
complaint,  and  the  assigned  errors  of  the  court  in 
overruling  defendant's  demurrer  and  in  denying  his 
motion  for  a  judgment  of  nonsuit  are  the  grounds 
upon  which  this  appeal  is  based.  We  see  no  reason 
why  the  two  questions  may  not  be  considered  together. 

1.  An  action  upon  a  contract  or  liability,  express 
or  implied,  can  only  be  conamenced  within  six  years 
after  the  cause  of  action  shall  have  accrued :  Sections 
3,  6,  L.  0.  L.  The  statute  of  limitations  begins  to 
run  from  the  time  when  a  complete  cause  of  action 
accrues;  that  is,  when  an  action  may  be  maintained: 
25  Cyc.  1065, 1066;  1  Wood,  Limitations  (2  ed.),  p.  330; 
McDonald  v.  Holmes,  22  Or.  212  (29  Pac.  735);  The 
Aurelia,  45  Or.  285  (77  Pac.  835). 

2, 3.  It  is  clear  that  the  agreement  of  June  11,  1908, 
between  the  defendant  and  the  intending  purchasers 
was  merely  an  agreement  on  the  part  of  defendant  to 
sell  the  tract  of  land,  and,  in  effect,  only  an  option: 
Lawrence  v.  Pederson,  34  Wash.  1  (74  Pac.  1011).  A 
broker  employed  to  find  an  absolute  purchaser  at  a 
specified  price  has  no  right  of  action  to  recover  a 
commission  by  procuring  a  person  to  execute  a  con- 
tract by  which  it  is  optional  with  him  to  make  the  pay- 
ments specified  therein  and  complete  the  purchase,  and 
by  the  terms  of  which,  on  his  failure  to  do  so,  the 
contract  becomes  void,  and  he  merely  forfeits  the 
amount  paid:  Walker,  Law  of  Real  Estate  Agency, 
§  85.  When  plaintiff  Zurcher  obtained  purchasers  for 
defendant's  real  estate  and  they  executed  the  optional 
agreement  and  exercised  suqh  option  by  purdiasing 
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the  property,  then,  and  not  nntil  then,  the  plaintiff's 
commission  became  due,  and  his  cause  of  action  ac- 
crued: Walker,  Law  of  Real  Estate  Agency,  §  86; 
De  Wolf  V.  Wisconsin  Lakes  Ice  d  Cartage  Co.,  141 
Wis.  239  (124  N.  W.  297) ;  Laurence  v.  Pederson,  34 
Wash.  1  (74  Pac.  1011). 

It  would  not  be  consistent  with  justice  or  law  for 
the  defendant  to  be  required  to  pay  a  substantial 
commission  for  the  obtainment  of  a  signature  to  a 
mere  option  to  purchase  his  property  by  which  the 
signatorial  party  was  not  bound  to  complete  the  trade. 
Such  does  not  appear  to  have  been  the  agreement 
of  the  parties  in  this  transaction.  In  the  absence  of 
a  contract  binding  upon  the  part  of  the  purchaser, 
the  plaintiff  had  no  cause  of  action  until  the  option  to 
purchase  was  exercised  and  the  sale  completed. 

The  action  was  commenced  within  the  time  specified 
by  the  Code.  There  was  therefore  no  error  of  the 
trial  court  in  overruling  the  demurrer  to  plaintiff's 
complaint  or  refusing  to  grant  defendant's  motion  for 
a  nonsuit. 

The  judgment  of  the  lower  court  is  therefore 
affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobe^  Mb.  Justice  Habrts  and 
Mb.  Justice  Benson  concur. 

Mb.  Justice  Eakin  absent. 


J 


840  FoNES  V.  MUBDOOK.  [80  Or. 


Argued  Maj  1,  affirmed  Maj  9,  1918. 

FONES  V.  MUEDOCK. 

(157  Pac.  148.) 

Appeal  and  Error— BetTlew — Presnmptioiia. 

1.  Since  by  express  provision  of  Section  2510,  L.  O.  L.,  only  the 
defendant  in  a  criminal  case  may  appeal  from  the  Justice's  Court,  it 
will  be  presumed  on  appeal  in  an  action  for  malicious  prosecution 
based  on  the  criminal  action,  where  the  complaint  shows  on  appeal 
that  defendant  was  convicted  in  the  Justice's  Court  and  appealed. 

MaUcioaa  Prosacntion— Want  of  Probable  Oavse — ^Appeal 

2.  A  conviction,  though  reversed  on  appeal,  is  conclusive  against 
want  of  probable  cause,  and  will  defeat  an  action  for  malicious 
prosecution  unless  it  appears  by  allegation  and  proof  that  it  was 
secured  by  fraud  or  perjury. 

Malidotis  Prosecation — ^Want  of  Probable  Oaoae — ^AppeaL 

3.  An  attack  upon  a  conviction  to  destroy  its  efficacy  as  a  bar  to 
an  action  for  malicious  prosecution  depends  upon  the  sufficiency  of 
the  allegations  of  the  complaint. 

Pleading— Oonclnsioiui  of  Law. 

4.  Averments  that  defendant  knew  the  accusation  of  a  criminal 
complaint  to  be  untrue,  and  that  he  verified  it  as  by  law  required, 
are  mere  conelusions  of  law,  and  not  allegations  of  fact. 

Malidnna  Prosecution — ^Action*— Pleading. 

5.  Complaint  in  action  for  malicious  prosecution  held  insufficient 
to  state  a  cause  of  action. 

Appeal  and  Error— Insufficient  Complaint — Time  for  Objection. 

6.  Insufficiency  of  the  complaint  to  etate  a  cause  of  action  may 
be  raised  for  the  first  time  on  appeal. 

[As  to  what  is  necessary  to  support  action  for  malicious  prose- 
cution, see  note  in  26  Am.  St.  Bep.  127.] 

From  Wallowa:  John  W.  Knowles,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  C.  R.  Fones  against  C.  Mur- 
dock  to  recover  damages  for  malicious  prosecution. 
The  amended  complaint  upon  which  the  trial  was  had 
contains  the  following  averments : 

''That  on  or  about  the  fifth  day  of  June,  1914,  the 
defendant  herein  caused  to  be  prepared  and  made 
a  criminal  complaint  against  the  plaintiff  herein  which 
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the  said  defendant  duly  verified  as  by  law  required 
and  caused  the  same  to  be  placed  oil  file  with  R.  Mc- 
Crae,  justice  of  the  peace  for  Wallowa  district,  for 
Wallowa  County,  Oregon,  and  that  a  warrant  of 
arrest  was  issued  thereon,  and  that  the  plaintiff 
herein  was  arrested  upon  the  said  warrant  by  the 
sheriff  of  the  said  Wallowa  County,  Oregon,  upon  a 
criminal  charge,  to  wit,  a  charge  of  criminal  trespass, 
and  under  and  by  which  said  arrest  the  plaintiff  was 
held  and  detained  of  his  liberty  for  a  space  of'  12 
hours,  and  that  he  was  compelled  to  giye  an  under- 
taking for  his  appearance  m  order  to  secure  his 
release  from  custodj^. 

'*That  in  verifymg  the  said  criminal  complaint 
against  the  plaintiff  herein,  and  by  which  he  was  ar- 
rested and  restrained  of  his  liberty,  the  defendant 
herein  was  prompted  by  mali(^e  and  knew  that  said 
accusation  in  said  criminal  complaint  charging  plain- 
tiff herein  with  trespass  was  imtrue,  and  that  the  said 
criminal  complaint  and  the  arrest  and  detention  of 
the  said  plaintiff  herein  by  the  defendant  was  wrong- 
ful, unlawful  and  malicious  and  was  done  by  the  said 
defendant  for  the  purpose  of  injuring  and  defaming 
the  plaintiff  herein  and  gaining  possession  of  the 
property  the  plaintiff  herein  was  accused  of  tres- 
passing upon/' 

It  is  further  stated,  in  substance,  that  after  a  trial 
in  the  Justice's  Court  the  criminal  action  was  ap- 
pealed to  the  Circuit  Court,  where  after  a  hearing  the 
plaintiff  in  this  civil  action  was  acquitted.  The  re- 
mainder of  the  complaint  is  devoted  to  a  rehearsal 
of  damages.  The  amendment  of  the  complaint  was 
accomplished  by  interlineation,  to  which  method  the 
defendant  by  his  counsel  consented.  As  soon  as  the 
change  was  made  the  defendant  asked  leave  to  file  a 
general  demurrer  to  the  new  complaint,  but  the  court 
denied  the  request  on  the  ground  that  the  defendant 
had  consented  to  the  alteration,  and  that  the  plain- 
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tiflf  had  agreed  that  the  answer  to  the  original  com- 
plaint might  stand  as  the  answer  to  the  new  one. 

The  answer  was  a  general  denial  of  the  whole  com- 
plaint. A  motion  for  nonsuit  made  by  defendant  at 
the  close  of  the  testimony  for  the  plaintiff  raised  the 
question  of  the  suflSciency  of  the  primary  pleading, 
and  was  overruled.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  and  the  same  was  set 
aside  and  a  new  trial  ordered  on  motion  of  the  defend- 
ant   Wheretipon  the  plaintiff  appealed. 

Apfibmed^ 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Cicero  M,  Idlemcm  and  Mr.  J.  A.  Burleigh,  with 
an  oral  argument  by  Mr.  Idleman. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Daniel  W.  Sheahan  and  Mr.  Wallace  G. 
TrUl. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  While  it  is  not  directly  so  stated  in  the  complaint, 
we  must  necessarily  infer  that  the  plaintiff  was  con- 
victed in  the  Justice 's  Court.  We  deduce  this  conclu- 
sion from  the  fact  that  it  is  stated  that  the  criminal 
case  was  appealed  to  the  Circuit  Court.  In  such 
cases  the  defendant  alone  can  appeal,  and  only  when 
the  judgment  is  that  he  pay  a  fine  of  not  less  than  $20 
or  be  imprisoned  not  less  than  ten  days :  Section  2510, 
L.  0.  L. 

2.  It  is  thus  requisite  to  determine  the  effect  to  be 
given  to  a  judgment  of  conviction  which  was  reversed 
on  appeal  as  relates  to  the  allegation  of  want  of  prob- 
able cause.    Many  authorities  hold  that,    especially 
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where  the  trial  is  by  jury,  a  conviction,  although  sub- 
sequently set  aside,  is  conclusive  evidence  of  probable 
cause  for  the  prosecution.  The  reasoning  upon  which 
the  doctrine  is  based  is  that  the  issue  was  submitted 
to  a  court  of  competent  jurisdiction  and  was  decided 
adversely  to  the  defendant  in  that  proceeding,  which 
means  that  it  has  been  judicially  determined,  not  only 
that  there  was  probable  ^cause  to  believe  him  guilty, 
but  also  that  there  is  no  reasonable  doubt  of  his  guilt. 
An  acquittal  on  appeal  goes  no  further  than  to  estab- 
lish that  in  the  judgment  of  another  set  of  triers  there 
was  a  reasonable  doubt  about  his  culpability,  leaving 
the  existence  of  probable  cause  for  the  prosecution 
not  necessarily  disturbed.  However  this  may  be,  the 
statement  of  the  law  most  favorable  for  the  plaintiff 
on  this  appeal  is  that  a  conviction,  though  afterward 
reversed,  is  conclusive  against  want  of  probable  cause, 
and  will  defeat  an  action  for  malicious  prosecution 
unless  it  is  made  to  appear  by  allegation  and  proof 
that  the  same  was  secured  by  fraud  or  perjury: 
Saunders  v.  Baldwin,  112  Va.  431  (71  S.  E.  620,  Ann. 
Cas.  1913B,  1049,  34  L.  R.  A.  (N.  S.)  958,  and  note). 

3.  We  turn  to  an  examination  of  the  complaint  to 
discern  whether  it  contains  sufficient  averment  to 
overturn  the  conviction  which  we  are  compelled  to 
read  into  that  pleading.  It  is  utterly  devoid  of  any 
charge  of  fraud,  such  as  bribing  a  jury  or  witnesses, 
suppressing  testimony,  or  the  like.  The  attack  upon 
the  conviction  must  depend  upon  whether  perjury 
affecting  the  result  is  properly  charged  in  the  com- 
plaint. 

4.  The  statement  is  that  the  present  defendant 
''knew  that  said  accusation  in  said  criminal  complaint 
charging  plaintiff  herein  with  trespass  was  untrue,  ^^ 
which  complaint  ''the  said  defendant  duly  verified  as 
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by  law  required/*  Such  averments  amount  only  to 
the  pleader's  conclusions  of  law,  and  do  not  constitute 
allegations  of  fact.  It  is  necessary  in  such  cases  to 
state  what  the  charge  was,  and  also  what  was  the 
actual  fact,  so  that  the  court  may  be  able  to  draw  the 
conclusion  of  whether  or  not  the  former  was  untrue. 
Again,  the  verification  itself  or  the  substance  and 
nature  of  the  administration  of  the  oath  must  be  set 
out  to  the  end  that  the  court,  instead  of  the  pleader, 
may  be  able  to  say  if  the  complaint  was  *' verified  as 
by  law  required.'*  Still  further,  it  is  not  charged 
that  the  defendant  was  a  witness  at  the  trial  of  the 
criminal  case  in  the  Justice 's  Court.  For  all  that  ap- 
pears, the  prosecution  may  have  been  supported  by 
truthful  and  credible  witnesses  deposing  directly  to 
culpable  acts  of  the  plaintiff  here  or  to  circumstances 
convincing  the  justice  or  the  jury  of  his  guilt.  The 
fault  of  pleading  conclusions  of  law  is  discussed  in 
State  V.  Cliadwick,  10  Or.  423;  O'Hara  v.  Parker,  27 
Or.  156  (39  Pac.  1004) ;  Zorn  v.  Livesley,  44  Or.  501 
(75  Pac.  1057) ;  State  v.  Malheur  County  Court,  46  Or. 
519  (81  Pac.  368) ;  Id.,  54  Or.  255  (101  Pac.  907,  103 
Pac.  446) ;  Darr  v.  Gunranty  Loan  Assn.,  47  Or.  88 
(81  Pac.  565) ;  Va/n  Buskirk  v.  Bond,  52  Or.  234  (96 
Pac  1103) ;  Morton  v.  W easing er,  58  Or.  80  (113  Pac. 
7) ;  Long  v.  Dufur,  58  Or.  162  (113  Pac.  59) ;  Moore 
V.  Fowler,  58  Or.  292  (114  Pac.  472);  Proebstel  v. 
Trout,  60  Or.  145  (118  Pac.  551) ;  McDaniel  v.  Chiaror 
monte,  61  Or.  403  (122  Pac.  33) ;  Splonskofsky  v. 
Minto,  62  Or.  560  (126  Pac.  15) ;  Shipman  v.  Portland 
Const.  Co.,  64  Or.  1  (128  Pac.  989);  Equi  v.  Olcott, 
66  Or.  213  (133  Pac.  775) ;  Purdin  v.  Hancock,  67  Or. 
164  (135  Pac.  515) ;  Barnard  v.  Houser,  68  Or.  240 
(137  Pac  227) ;  lempleton  v.  Cook,  69  Or,  313  (138 
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Pac.  230) ;  Parrell  v.  Kirkwood,  69  Or.  413  (139  Pao. 
110). 

By  necessary  inference  the  complaint  shows  a  con- 
viction of  the  plaintiff  in  a  court  of  competent  juris- 
diction, but  does  not  state  enough  to  destroy  the  con- 
clusiveness of  the  judgment  as  evidence  of  probable 
cause  for  the  prosecution. 

5, 6.  The  complaint  upon  which  this  action  was  tried 
was  subject  to  the  objection  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This  may  be 
raised  at  any  time,  even  for  the  first  time  on  appeal 
to  this  court.  The  Circuit  Court  should  have  per- 
mitted the  defendant  to  file  his  proposed  demurrer 
and  should  then  have  sustained  it. 

For  these  reasons,  the  judgment  granting  a  new 
trial  is  affirmed.  Affibmbo. 


Argued  April  6,  affirmed  May  9,  1916. 

SEASIDE  V.   OREGON  SURETY  &  CASUALTY 

CO. 

(157  Pac.  150.) 

Principal  and  8iir«ty— Aettons  on  Bonds — ^Limitation. 

1.  Under  an  indemnity  policy  requiring  immediate  notice  of  acts 
Off  the  employee  probably  involving  lose,  claim  for  loss  immediately 
after  discovery  of  loss,  and  any  action  within  six  months  after  pre- 
sentation of  claim,  where  the  company  was  advised  by  telegram  of 
snicide  of  emplovee,  and  later  advised  by  letter  of  amount  of  loss, 
the  eix  months  began  to  run  from  the  date  of  the  letter,  not  the 
telegram. 

Principal  and  Surety— Indemnity— Bmbezzlement—'Trand." 

2.  In  fuit  against  a  surety  company  on  bond  of  city  treasurer, 
who,  the  complaint  charges,  embezzled  and  stole  city  money,  it  is 
error  to  give  the  instruction,  "Fraud  is  not  pleaded  by  the  plaintiff, 
and  therefore  you  must  disregard  the  same  in  the  trial  of  this  case," 
since  fraud  and  dishonesty  are  synonymous  termSb 
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Principal  and  Surety— B<mdB — Larceny  or  Embesslement. 

3.  Under  Section  1957,  L.  O.  L.,  as  to  conversion  of  public  moneys, 
the  burden  is  upon  an  officer  to  account  for  such  money  in  his  care, 
and  if  he  fails  to  do  so,  the  animus  furandi  is  inferable,  and  his  acts 
are  covered  by  a  bond  against  his  larceny  or  embezzlement. 

[As  to  acte  for  which  sureties  on  bond  of  public  officers  are 
liable,  see  note  in  91  Am.  BL  Bep.  497.] 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  the  City  of  Seaside  against  the 
Oregon  Surety  &  Casualty  Company,  a  corporation. 
The  complaint  contains  recitals  of  the  corporate  ca- 
pacity of  plaintiff  and  defendant,  and  certain  charter 
enactments  of  Seaside,  including  a  section  reading 
thus: 

**Sec.  19.  The  treasurer  shall  receive  and  disburse 
all  moneys  coming  into  his  hands.  He  shall  pay  no 
moneys,  orders,  warrants  or  bonds  until  the  same 
shall  have  been  ordered  paid  by  the  council  and  a  war- 
rant therefor  signed  by  the  mayor  or  acting  mayor 
and  attested  by  the  recorder  and  police  judge  issued. 
He  shall  give  a  bond  to  the  town  of  Seaside  in  the 
sum  of  $15,000.00  with  a  reliable  surety  company  as 
surety  to  be  approved  by  the  mayor,  the  premium  for 
which  shall  be  paid  by  the  town,  and  he  shall  receive 
such  salary  as  the  council  shall  prescribe  by  ordi- 
nance.*' 

This  is  followed  by  an  allegation  that  one  E.  N. 
Henninger  from  the  first  Monday  in  January,  1910, 
until  his  death  on  November  4,  1910,  was  the  elected, 
qualified  and  acting  treasurer  of  Seaside ;  that  he  was 
required  to  give  to  plaintiff  a  surety  bond  in  the  sum 
of  $15,000,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  oflBcer,  and  for  the  faithful  and 
honest  accounting  for  and  payment  by  him  to  plaintiff, 
and  his  successor  in  oflSce,  of  all  moneys  coming  into 
his  hands  or  possession  by  virtue  of  his  office;  that 
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on  March  9,  1910,  in  compliance  with  such  require- 
ment and  the  city  charter,  said  Henninger  and  the 
Union  Guarantee  Association  executed  Qnd  delivered 
to  plaintiff  such  a  bond,  which  is  set  out  in  full.  The 
provisions  of  the  bond  which  are  pertinent  to  the 
consideration  of  this  appeal  are  quoted  herein  later. 
The  complaint  then  recites  a  transfer  of  the  liability 
of  this  surety  company  to  the  defendant;  that  after 
the  execution  of  the  bond,  and  while  Henninger  was 
such  treasurer,  he  received  of  the  moneys  of  the  plain- 
tiff the  sum  of  $18,466.06,  *  *  and  accounted  for  and  paid 
over  only  the  sum  of  $10,516.97,  and  wrongfully  and 
unlawfully  embezzled  and  failed  to  account  for,  and 
failed  to  pay  over  to  plaintiff,  or  the  successor  in  office 
of  said  E.  N.  Henninger,  the  full  sum  of  $7,949.09, 
which  said  sum  of  money  the  said  E.  N.  Henninger, 
as  such  treasurer,  wrongfully  and  unlawfully  stole  and 
embezzled/*  It  is  alleged  that  Henninger  died  on 
November  4,  1910 ;  that  immediately  thereafter  Frank 
S.  Godfrey  was  appointed  city  treasurer  to  fill  the 
vacancy;  that  Henninger  left  no  property  whatever, 
and  that  he  did  not  account  for  or  pay  over  to  the 
plaintiff  or  to  his  successor  any  part  of  the  $7,949.09, 
but  embezzled  and  stole  all  of  it;  that  immediately 
upon  the  death  of  Henninger,  and  on  the  same  day, 
plaintiff  in  writing  notified  the  defendant  of  the  death 
of  Henninger  and  also  that  he  had  embezzled  the 
moneys  of  plaintiff;  that  the  amount  thereof  was  not 
then  known,  but  that  as  soon  as  plaintiff  could  ascer- 
tain the  amount  of  the  shortage  it  would  give  defend- 
ant due  notice;  that  immediately  after  plaintiff 
ascertained  the  amount  thereof,  and  on  January  19, 
1911,  plaintiff  notified  defendant  in  writing  that  Hen- 
ninger had  embezzled  the  sum  of  $7,949.09,  and 
demanded  payment  thereof  from  defendant;  and 
that  defendant  refused  to  pay  and  denied  the  liability. 
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Defendant  filed  an  answer,  which,  after  admitting 
the  corporate  capacity  of  the  parties  and  that  Hen- 
ninger  was  city  treasurer  from  March  9,  1910,  until 
his  death,  the  assumption  by  defendant  of  the  obli- 
gations of  the  Union  Guarantee  Association,  and  the 
execution  of  the  bond,  admits  that  on  November  5, 
1910,  plaintiff  notified  defendant  in  writing  of  the 
death  of  Henninger  and  that  he  had  embezzled  the 
city  funds.  Then  follows  a  general  denial  of  the  other 
allegations  of  the  complaint,  and  three  affirmative 
defenses,  in  the  first  of  which  the  following  paragraph 
of  the  bond  is  set  out : 

**The  association  shall  be  notified  in  writing,  ad- 
dressed to  the  president  of  the  association  at  its  office 
in  the  City  of  Portland,  State  of  Oregon,  of  any  act 
of  omission  or  of  commission  on  the  part  of  the  em- 
ployee which  may  involve  a  loss  for  which  the  asso- 
ciation is  responsible  hereunder,  immediately  after 
the  occurrence  of  such  act  shall  come  to  the  knowledge 
of  the  employer ;  that  any  claim  made  in  respect  to  the 
bond  shall  be  in  writing,  addressed  to  the  president 
of  the  association,  as  aforesaid,  immediately  after  the 
discovery  of  any  loss  for  which  the  association  is 
responsible  hereunder.  *  ^ 

It  is  then  alleged  that  on  January  19,  1911,  plaintiff 
delivered  to  defendant  the  following  instrument : 

**  Seaside,  Oregon,  January  19,  1911. 
**To  the  President,  Gay  Lombard,  President  of  Union 
Guarantee  Association,  or  President  of  Oregon 
Surety  &  Casualty  Company,  Office  of  said  As- 
sociation, Portland,  Oregon. 
**Sir :  You  are  hereby  notified,  and  through  you  as  its 
president  notice  is  hereby  given  to  the  Union  Guar- 
antee  Association,  that    Edmund    N.  Henninger,  as 
treasurer  of  the  town  of  Seaside,  Oregon,  who  com- 
mitted suicide  on  or  about  the  4th  day  of  November, 
A.  D.  1910,  was  at  and  prior  to  his  death  an  embezzler 
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of  funds  of  said  town  of  Seaside  to  the  amount,  and  in 
the  sum  of  seven  thousand  nine  hundred  and  forty- 
nine  and  9/100  dollars  ($7,949.09),  which  has  not  been 
repaid  or  made  good  to  said  town,  and  for  which  said 
town  holds  you,  as  his  surety,  responsible. 

**TowN  OP  Seaside. 
''  [Signed]     By  F.  H.  Laiqhton, 
'^Acting  Mayor  and  President  of  Council. 

*' Attest:  E.  0.  Ealston, 
** Auditor  and  Police  Judge.     [Seal.]*' 

This  is  followed  by  the  allegation  that  this  notice 
fails  to  comply  with  the  condition  of  the  contract,  in 
that  plaintiff  Imew  of  all  of  the  acts  of  omission  and 
commission  of  Henninger  on  the  fourth  day  of  Novem- 
ber, 1910,  or  shortly  thereafter,  but  failed  to  give  this 
notice  until  the  date  thereof, '  *  and  failed  and  neglected 
to  bring  this  action  in  the  time  provided  in  this  bond. ' ' 

The  second  aflSrmative  defense  sets  out  the  follow- 
ing paragraphs  of  the  contract : 

**Now,  therefore,  in  consideration  of  the  sum  of  one 
hundred  five  and  00/100  dollars,  paid  as  a  premium 
for  the  period  from  March  9,  1910,  to  March  9,  1912, 
at  12  o^clock  noon,  and  upon  the  faith  of  the  said 
statement  as  aforesaid  by  the  employer,  which  the 
employer  hereby  warrants  to  be  true,  it  is  hereby 
agreed  and  declared  that,  subject  to  the  provisions 
and  conditions  herein  contained,  which  shall  be  con- 
ditions precedent  to  the  right  on  the  part  of  the  em- 
ployer to  recover  under  this  bond,  the  association 
shall,  within  three  months  next  after  notice,  accom- 
panied by  satisfactory  proof  of  a  loss  as  hereinafter 
mentioned,  has  been  given  to  the  association,  make 
good  and  reimburse  to  the  employer  all  and  any 
pecuniary  loss  sustained  by  the  employer  of  money, 
securities  or  other  personal  property  in  possession 
of  the  employee,  or  for  the  possession  of  which  he  is 
responsible,  by  any  act  of  fraud  or  dishonesty  on  the 
part  of  said  employee  in  the  discharge  of  the  duties 
of  his  office  or  position  as  set  forth  in  said  statement 
referred  to,  amounting  to  larceny  or  embezzlement, 
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and  which  shall  have  been  committed  during  the  con- 
tinuance of  this  bond,  or  any  renewal  thereof,  and 
discovered  during  said  continuance,  or  within  six 
months  thereafter,  or  within  six  months  from  the 
death  or  dismissal,  or  retirement  of  the  employee 
from  the  service  of  the  said  employer:  Provided, 
always,  that  said  association  shall  not  be  liable,  by 
virtue  of  this  bond,  for  any  mere  error  of  judgment 
or  injudicious  exercise  of  discretion  on  the  part  of 
said  employee,  in  and  about  all  or  any  matters  wherein 
he  shall  have  been  vested  with  discretion,  either  by 
instruction  or  rules  and  regulations  of  the  said  em- 
ployer. And  it  is  expressly  understood  and  agreed 
that  the  said  association  shall  in  no  way  be  held  liable 
hereunder  to  make  good  any  loss  that  may  accrue  to 
the  said  employer  by  reason  of  any  act,  or  thing  done, 
or  left  undone,  by  said  employee,  in  obedience  to,  or 
in  pursuance  of  any  discretion,  instruction  or  au- 
thorization conveyed  to  and  received  by  him  from  said 
employer,  or  its  duly  authorized  officer  in  its  behalf. 

**It  being  the  true  intent  and  meaning  of  this  bond 
that  the  association  shall  be  responsible  only  as  afore- 
said, for  moneys,  securities  or  property  diverted  from 
the  employer  through  fraud  or  dishonesty,  amount- 
ing to  larceny  or  embezzlement  as  aforesaid  on  the 
part  of  the  employee  within  the  period  specified  in 
this  bond,  while  in  the  discharge  of  the  duties  of  the 
office  or  position  to  which  he  has  been  elected  or 
appointed. ' ' 

Then  follows  the  allegation  that  the  money  was  not 
lost  through  any  fraud  or  dishonesty  amounting  to 
larceny  or  embezzlement  of  the  treasurer,  and  that  he 
did  not  steal  or  embezzle  the  same. 

The  third  affirmative  defense  sets  out  the  following 
paragraph  of  the  bond: 

''No  suit  or  action  of  any  kind  against  the  associa- 
tion for  the  recovery  of  any  claim  upon,  under  or  by 
virtue  of  this  bond  shall  be  sustainable  in  anv  court 

ftr 

of  law  or  equity,  unless  such  suit  or  action  shall  be 
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commenced  and  the  process  served  on  the  association 
within  the  term  of  six  months  next  after  the  presenta- 
tion of  such  claim,  and  in  case  any  suit  or  action  shall 
be  conmaenced  against  the  association  after  the  ex- 
piration of  the  said  period  of  six  months,  the  lapse 
of  time  shall  be  deemed  as  conclusive  evidence  against 
the  validity  of  the  claim  thereby  so  attempted  to  be 
enforced. ' ' 

It  is  then  recited  that  Henninger  conMnitted  suicide 
on  the  fourth  day  of  November,  1910,  and  on  that  day 
plaintiff  notified  defendant  of  such  suicide,  and  that 
he  had  embezzled  the  city's  money,  and  that  there- 
after this  action  was  begun,  but  not  until  more  than 
six  months  had  elapsed  after  the  giving  of  such  notice. 

The  reply  insists  that  plaintiff  presented  its  claim 
to  defendant  in  accordance  with  the  provisions  of  the 
contract  as  soon  as  they  could  discover  with  the  aid 
of  an  expert  accountant  the  amount  of  the  defalcation. 
There  is  also  an  estoppel  pleaded  in  the  reply,  which 
it  is  unnecessary  to  set  out  herein.  The  issues  having 
been  joined,  a  trial  was  had  resulting  in  a  verdict  for 
defendant.  Thereafter  a  motion  was  interposed  by 
plaintiff  for  a  new  trial,  which  was  granted,  and  from 
this  order  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur,  Spencer  &  Beckett,  Mr.  F.  C.  Howell 
and  Mr.  Frank  Spittle,  with  oral  arguments  by  Mr. 
Ralph  W.  Wilbur  and  Mr.  Howell. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Clyde  G.  Fulton. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  briefs  and  the  oral  argument  herein  go  much 
further  afield  than  we  regard  as  necessary  in  our  con- 
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sideration  of  the  issues  involved.  The  one  question 
to  be  determined  is:  Did  the  court  err  in  granting  a 
new  trial  t  11  there  was  any  error  upon  the  trial 
which  would  be  ground  for  reversal,  the  order  must 
be  affirmed.  It  was  stipulated  at  the  trial  that  on 
November  4,  1910,  and  after  the  death  of  Henninger, 
the  defendant  received  from  the  plaintiff  the  follow- 
ing telegram: 

**  Seaside,  Oregon,  Nov.  4,  1910. 
** Union  Guarantee  Association,  Portland,  Oregon: 

*'E.  N.  Henninger,  town  treasurer,  bonded  by  your 
company  has  conmiitted  suicide. 

**F.  H.  Laighton, 

'*  Acting  Mayor. 
*'R.  0.  Ralston, 
** Auditor  and  Police  Judge.** 

This  stipulation  also  concedes  that  on  January  19, 

1911,  plaintiff  mailed  to  defendant,  who  received  it  on 

the  same  day,  the  following: 

''Seaside,  Oregon,  January  19,  1911. 
**To  the  President,  Gay  Lombard,  President  of  the 
Union   Guarantee   Association,   or  President   of 
Oregon  Surety  &  Casualty  Company.    Office  of 
Said  Association,  Portland,  Oregon. 
*'Sir:   You  are   hereby  notified,  and   through  you 
as  its  president  notice  is  hereby  given  to  the  Union 
Guarantee  Association,  that  Edmund  N.  Henninger,  as 
treasurer  of  the  town  of  Seaside,  Oregon,  who  com- 
mitted suicide  on  or  about  the  4th  day  of  November, 
A.  D.  1910,  was  at  and  prior  to  his  death  an  embezzler 
of  funds  of  said  town  of  Seaside  to  the  amount  and  in 
the  sum  of  seven  thousand  nine  hundred  and  forty- 
nine  and  9/100  dollars  ($7,949.09),  which  has  not  been 
repaid  or  made  good  to  said  town,  and  for  which  said 
town  holds  you,  as  his  surety,  responsible. 

'*TowN  OF  Seaside. 
''  [Signed]     By  F.  H.  Laighton, 
**  Acting  Mayor  and  President  of  Council. 

''Attest:  R.  0.  Ralston, 
*' Auditor  and  Police  Judge." 
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At  the  outset  it  wUl  be  observed  that  the  contract 
provides  for  notice  to  the  surety  of  any  act  of  the 
treasurer  '*  which  may  involve  a  loss  for  which  the 
association  is  responsible  hereunder,  immediately 
after  the  occurrence  of  such  act  shall  come  to  the 
knowledge  of  the  employer."  There  is  also  a  provi- 
sion to  the  effect  that  any  claim  for  loss  shall  be  pre- 
sented in  writing  immediately  upon  discovery  thereof, 
and  that  no  action  thereon  shall  be  prosecuted  unless 
begun  within  six  months  after  such  presentation  of 
claim. 

1.  It  appears  to  us  that  both  the  attorneys  and  the 
trial  court  have  confused  these  two  provisions.  The 
telegram  above  quoted  clearly  fulfills  the  first  require- 
ment and  the  letter  of  January  19th  is  the  only  pre- 
sentation of  a  claim  mentioned  in  the  evidence.  It 
is  undisputed  that  the  claim  was  presented  on  Jan- 
uary 19th,  and  the  action  begun  with  process  served 
upon  defendant  on  July  17th,  which  is  clearly  within 
the  six  months  limited  by  the  contract.  The  only 
question,  therefore,  which  might  have  been  properly 
submitted  to  the  jury  upon  this  phase  of  the  case  is  as 
to  whether  or  not  the  time  elapsing  between  November 
4,  1910,  and  January  19,  1911,  was  a  reasonable  com- 
pliance with  the  requirement  that  the  claim  should 
be  presented  immediately  upon  the  discovery  of  a  loss, 
which  question  was  not  submitted  to  the  jury  at  all. 

2,3.  Again,  we  note  that  the  court  gave  this  in- 
struction to  the  jury : 

''I  instruct  you  that  fraud  is  not  pleaded  in  this 
case  by  the  plaintiff  and  therefore  you  must  disre- 
gard the  same  in  the  trial  of  this  case.'* 

There  is  no  theory  upon  which  this  instruction  is 
proper.  Tftie  complaint  distinctly  charges  that  the 
treasurer  embezzled  and  stole  the    money.    If  such 
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acts  do  not  constitute  fraud,  it  would  be  difficult  to 
frame  such  a  plea.  It  has  been  frequently  held  that 
fraud  and  dishonesty  are  synonymous  terms :  2  Words 
and  Phrases  (2d  Series),  641,  and  cases  there  cited. 
For  the  reasons  mentioned,  the  judgment  must  be  af- 
firmed ;  but  it  was  urged  upon  us  at  the  argument  that 
in  the  event  of  a  new  trial  this  court  should  express 
its  view  as  to  whether  the  larceny  defined  in  Section 
1957,  L.  0.  L.,  is  covered  by  the  language  of  the  bond 
in  question.  As  we  read  this  statute,  it  provides  that 
when  a  public  officer  receives  public  moneys,  the  bur- 
den is  upon  such  officer  to  pay  the  money  to  the  party 
entitled  thereto  or  to  so  account  for  it  as  to  free  his 
own  skirts  of  dishonesty.  Failing  to  do  this,  the 
animus  furandi  is  a  legitimate  inference. 
The  judgment  is  affirmed,  Appibbced. 

Mr.   Chief  Justtcb  Moore,  Mr.  Justice  Burnett 
and  Mr.  Justice  McBride  concur. 


Argued  April  11,  reversed  May  9,  1918. 

BERTIN  &  LEPORI  v.  MATTISON. 

(157  Pac.   153.) 

Judgment — ^AgaiSBt  One  of  Several  Ooparties — Beleaae  of  Otber  De- 
fendants. 

1.  Under  Sections  61,  180,  181,  L.  O.  L.,  as  to  proceedings  sever- 
ally againet  defendants  jointly  liable,  in  a  suit  against  principal  and 
sureties,  wliere  there  is  a  verdict  against  one  surety  only,  and  dis- 
missal for  that  reason  as  to  the  principal  and  other  surety,  the  surety 
against  whom  verdict  is  rendered  is  not  entitled  to  judgment  not- 
withstanding the  verdict  because  released  by  discharge  of  hit  prin- 
cipal and  cosurety. 

Judgment — ^Notwitlistanding  Verdict. 

2.  Under  Section  202,  L.  O.  L.,  as  to  judgment  ngtwithstanding 
the  verdict,  a  motion  therefor  must  be  based  on  the  pleadings. 

[As  to  right  of  court  to  go  beyond  the  pleadings  in  disposing 
of  a  motion  for  judgment  notwithstanding  the  verdict,  see  note 
in  Ann.  Oaa.  1913A,  1023.] 
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From  Clatsop :  Jambs  A.  Eakin,  Judge. 

Department  L  Statement  by  Mb.  Justice  Bur- 
nett. 

The  Bertin  &  Lepori  corporation  declares  against 
N.  Mattison,  Martin  Franciscovich  and  Paul  Bakotich 
to  the  effect  that  they  executed  their  promissory  note 
whereby  they  agreed  to  pay  the  plaintiff  a  certain 
amount  of  money  with  interest  and  attorney's  fee; 
that  the  note  has  not  been  paid,  and  so  much  is  due; 
and  that  a  specified  amount  is  a  reasonable  attorney 's 
fee.  Except  the  corporate  character  of  the  plaintiff, 
all  the  complaint  is  denied  by  the  answer  filed  by 
Franciscovich  and  Bakotich.  They  further  say  in 
substance  that  about  March  12,  1909,  the  defendant 
Mattison  was  indebted  to  plaintiff  in  the  .  sum  of 
$579.60;  that  at  that  time  one  Cordano  represented  to 
them  that  it  would  aid  him  in  settling  up  some  busi- 
ness on  his  part  with  the  plain  tiff,  if  the  answering 
defendants  would  sign  as  sureties  only  a  certain 
promissory  note  which  had  been  executed  by  Matti- 
son in  favor  of  plaintiff  in  the  sum  mentioned ;  and 
that  if  they  would  do  so,  he  would  guarantee  not  to 
deliver  it  to  the  plaintiff,  but  would  in  any  event  re- 
turn it  to  them.  They  conclude  by  saying  that  the 
instrument  there  described  is  the  one  sued  upon,  and 
that  it  was  never  delivered  to  the  plaintiff. 

The  reply  traverses  all  the  new  matter  in  the  an- 
swer. As  the  result  of  a  jury  trial  the  following  ver- 
dict was  rendered : 

*'We,  the  jury  duly  impaneled  and  sworn  in  the 
above-entitled  case,  hereby  find  for  the  plaintiff, 
Bertin  &  Lepori,  and  against  the  defendants,  Martin 
Franciscovich,  in  the  sum  of  $194.60,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  the 
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12th  day  of  March,  1909,  and  for  the  further  sum  of 
$50.00  attorney's  tee.'' 

The  defendants  Bakotich  and  Mattison  moved  for 
and  were  allowed  judgment  in  their  favor  against  the 
plaintiff,  dismissing  the  action  and  for  costs,  on  the 
ground  that,  legally  construed,  the  verdict  was  in 
favor  of  themselves.  Upon  the  allowance  of  this  mo- 
tion, Franciscovich  moved  the  court  for  judgment  in 
his  favor  and  against  the  plaintiff,  notwithstanding 
the  verdict  of  the  jury,  alleging  as  grounds,  in  sub- 
stance, that  the  testimony  at  the  trial  revealed  that 
he  was  only  a  surety  upon  the  note  with  the  defend- 
ant Bakotich,  upon  which  Mattison  was  the  principal, 
the  two  latter  of  whom  having  been  discharged,  he 
himself  was  released  as  a  matter  of  law.  The  court 
allowed  this  motion  and  rendered  judgment  likewise 
for  the  defendant  Franciscovich  non  obstante  vere- 
dicto. The  entry  of  this  judgment  is  the  only  error 
assigned  on  the  appeal,  which  is  prosecuted  by  the 
plaintiff.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  M.  B.  Meacham  and  Mr.  C.  W.  MiUlins,  with  an 
oral  argument  by  Mr.  Meacham. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  C.  Fulton. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  verdict  was  a  possible  one  according  to  the 
pleadings.  Under  the  general  issue  it  may  have  been 
that  the  plaintiff  failed  to  prove  the  signatures  of 
Mattison  and  Bakotich,  but  succeeded  in  establishing 
that  of  Franciscovich.    On  the  controversy  between 
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the  new  matter  of  the  answer  and  the  reply  it  is 
plausible  that  Cordano  made  the  representations  men- 
tioned to  Bakotich,  but  not  to  Franciscovich.  Under 
those  circumstances  it  was  allowable  for  the  jury  to 
find  against  the  defendant,  who  was  shown  to  be  liable, 
and  in  favor  of  the  others.  Section  61,  L.  0.  L.,  reads 
thus: 

'•"When  the  action  is  against  two  or  more  defend- 
ants, and  the  smnmons  is  served  on  one  or  more,  but 
not  all  of  them,  the  plaintiff  may  proceed  as  follows : 

''1.  If  the  action  be  against  defendants  jointly  in- 
debted upon  a  contract,  he  may  proceed  against  the 
defendants  served,  unless  the  court  otherwise  direct; 
and  if  he  recover  judgment,  it  may  be  entered  against 
all  the  defendants  thus  jointly  indebted,  so  far  only 
as  that  it  may  be  enforced  against  the  joint  property 
of  all  and  the  separate  property  of  the  defendant 
served,  and  if  they  are  subject  to  arrest,  against  the 
persons  of  the  defendants  served;  or, 

*^2.  If  the  action  be  against  the  defendants  sev- 
erally liable,  he  may  proceed  against  the  defendants 
served  in  the  same  manner  as  if  they  were  the  only 
defendants ; 

'*3.  If  all  the  defendants  have  been  served,  judg- 
ment may  be  taken  against  any  or  either  of  them  sev- 
erally, when  the  plaintiff  would  be  entitled  to  judg- 
ment against  such  defendant,-  or  defendants,  if  the 
action  had  been  against  them,  or  any  of  them  alone. '* 

Sections  180  and  181,  L.  0.  L.,  here  follow : 

*' Judgments  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants;  and  it  may,  when  the 
justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between  them- 
selves.*' 

''In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,   whenever  a   several   judgment  is 
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proper,   leaving  the   action    to   proceed  against  the 
others.  *  * 

These  enactments  superseded  the  common-law  rule 
that  in  an  action  on  an  alleged  joint  contract,  recovery 
must  be  had  against  all  the  defendants  or  none,  so  that 
in  such  litigation  the  plaintiff  may  now  recover  from 
those  defendants  against  whom  he  is  able  to  establish 
his  case,  although  he  is  compelled  to  loose  his  hold 
upon  the  others  from  whom  he  seeks  to  recover: 
Hamm  v.  Basche,  22  Or.  513  (30  Pac.  501) ;  Tillamook 
Dairy  Assn.  v.  Schermerhorn,  31  Or.  312  (51  Pac. 
438) ;  Hayden  v.  Pearce,  33  Or.  89  (52  Pac.  1049).  In 
Stivers  v.  Byrkett,  56  Or.  565,  572  (108  Pac.  1014,  109 
Pac.  386,  387),  Mr  Justice  Eakin,  reviewing  the 
authorities,  says: 

''It  is  not  necessary  to  review  or  cite  these  cases 
here,  but  we  find  that  the  great  weight  of  authority 
and  the  better  reasoning  is  that  the  judgment  against 
joint  or  joint  and  several  debtors,  if  void  as  to  one, 
is  not  necessarily  void  as  to  those  judgment  debtors 
who  were  within  the  jurisdiction  of  the  court" — citing 
authorities. 

The  opinion  speaks  also  of  some  precedents  hold- 
ing that  such  a  determination  is  merely  erroneous,  and 
would  be  reversed  on  appeal  as  to  all  the  defendants, 
and  others  that  it  would  be  reversed  only  as  to  the 
party  over  whom  the  court  had  no  jurisdiction.  But 
the  statute  sets  the  matter  at  rest,  so  that  by  legisla- 
tive authority  a  plaintiff  may  recover  judgment 
against  those  whom  he  has  shown  to  be  liable,  while 
others  he  sought  to  charge  may  escape. 

2.  It  will  be  noted  that  the  motion  of  Franciscovich 
was  not  for  a  new  trial,  but  for  judgment,  notwith- 
standing the  verdict.  Issue  had  been  joined  between 
him  and  the  plaintiff,  and  the  jury  after  hearing  the 
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testimony  had  decided  the  fact  against  him.    Section 
202,  L.  0.  L.,  reads  thus : 

*' When  it  appears  from  the  pleadings  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  action  or  the 
person  of  the  defendant,  or  that  the  facts  stated  in  the 
pleadings  of  the  plaintiff  or  defendant,  as  the  case 
may  be,  do  not  constitute  a  cause  of  action  or  defense 
thereto,  and  that  such  objection  had  not  been  taken 
by  demurrer  or  answer,  on  motion  the  judgment  en- 
tered shall  be  set  aside  at  the  motion  of  plaintiff  or 
defendant,  as  the  case  may  be,  and  another  jud,fi:ment 
rendered  accordingly,  as  the  case  may  require." 

Before  the  legislation  of  1907,  requiring  the  judg- 
ment to  be  entered  immediately  upon  the  reception  of 
the  verdict,  the  section  read  as  follows : 

*' When  it  appears  from  the  pleadings  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  action  or 
the  person  of  the  defendant,  or  that  the  facts  stated 
in  the  pleadings  of  the  plaintiff  or  defendant,  as  the 
case  may  be,  do  nat  constitute  a  cause  of  action  or 
defense  thereto,  and  that  such  objection  has  not  been 
taken  by  demurrer  or  answer,  on  motion  judgment 
shall  be  given  for  the  plaintiff  or  defendant,  as  the 
case  may  be,  notwithstanding  the  verdict  or  decision '*: 
B.  &  C.  Comp.,  §  202. 

The  remedy  allowed  by  this  section  in  either  form 
is  based  solely  upon  the  state  of  the  pleadings,  and 
not  upon  the  construction  of  the  evidence.  The  ques- 
tion was  considered  in  Slocum  v.  New  York  Life  Ins. 
Co.,  228  U.  S.  364  (Ann.  Cas.  1914D,  1029,  57  L.  Ed. 
879,  33  Sup.  Ct.  Rep.  523).  Mr.  Justice  Van  De- 
VANTBR  quotes  with  approval  Smith's  Action  at  Law 
(12  ed.),  page  147,  thus: 

**A  motion  for  judgment  non  obstante  veredicto  is 
one  which  is  only  made  by  a  plaintiff.  *  *  It  is  given 
when,  upon  an  examination  of  the  whole  pleadings,  it 
appears  to  the  court  that  the  defendant  has  admitted 
himself  to  be  in  the  wrong,  and  has  taken  issue  on 
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some  point,  which,  though  decided  in  his  favor  by  the 
jury,  still  does  not  at  all  better  his  case.  A  motion 
*in  arrest  of  judgment'  is  the  exact  reverse  of  that 
for  judgment  non  obstante  veredicto.  The  applicant 
in  the  one  case  insists  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  court,  although  a  verdict  has  been 
found  against  him.  In  the  other  case,  that  he  is  not 
entitled  to  the  judgment  of  the  court,  although  a  ver- 
dict has  been  delivered  in  his  favor.  Like  the  motion 
for  judgment  non  obstante  veredicto,  that*  in  arrest 
of  judgment  must  always  be  grounded  upon  some- 
thing apparent  on  the  face  of  the  pleadings. '' 

It  is  said  in  Houser  v.  West,  39  Or.  392,  395  (65  Pac. 
82,  84) : 

''The  motion  for  judgment  notwithstanding  the 
verdict  must  necessarily  be  based  upon  the  pleadings.  *' 

It  will  not  do  to  say  that  because  the  answering  de- 
fendants signed  as  sureties,  the  release  of  one  will 
discharge  the  other,  because  having  thus  executed  the 
note  they  are,  so  far  as  the  plaintiff  is  concerned, 
primarily  liable  for  the  same  under  the  negotiable 
instruments  law:  Cellers  v.  Meachem,  49  Or.  186  (89 
Pac.  426,  13  Ann.  Gas.  977,  10  L.  E.  A.  (N.  S.)  133) ; 
Lumbermen's  National  Bank  v.  Campbell,  61  Or.  123 
(121  Pac.  427);  Murphy  v.  Panter,  62  Or.  522  (125 
Pac.  292).  Even  supposing  they  had  written  the  word 
**  Surety '*  after  their  names,  they  are  none  the  less 
primarily  and  jointly  liable  to  the  payee,  and  like  any 
other  parties  thus  bound  may  be  treated  in  the  man- 
ner provided  for  in  the  sections  of  the  code  above 
quoted.  Under  such  circumstances  the  matter  of 
suretyship  affects  only  the  relations  between  them- 
selves and  the  principal  debtor.  As  to  the  payee  they 
are  all  liable  as  principals,  and  he  may  recover  from 
any  one  or  less  than  the  whole  number  of  them  against 
whom  he  may  be  able  to  prove  his  claim.    The  court 
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was  in  error  in  disregarding  the  verdict  of  the  jury 
and  assuming  to  render  the  judgment  entered. 

The  action  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant 
Franciscovich.  We  do  not  decide  whether  it  was  a 
mistake  to  enter  judgment  for  the  other  defendants, 
for  that  is  not  within  the  assignment  of  error. 

Bbvebsed. 

Mb.  Chiep  Justice  Moore,  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 


Argued  April  13,  modified  May  9,  1916. 

UNITED   STATES   FIDELITY   CO.   v.   UNITED 

STATES  NAT.  BANK. 

(157  Pac.  155.) 

Sabrogation— Principal  and  Snretj. 

1.  Where  the  surety  pays  a  liability  on  the  bond,  it  becomes  sub- 
rogated to  all  the  rights  of  the  person  indemnified. 

Bankg  and  Banking — ^Duties  of  Bank — ^Wrongful  Payment. 

2.  Where  a  bank  received  deposits  from  one  individual  in  his 
capacity  as  an  individual  and  in  his  capacity  as  a  guardian,  it  en- 
gaged to  pay  his  checks  only  from  the  proper  fund,  and  not  indis- 
criminately from  either. 

[As  to  deposits  in   bank  in  name  of  "trustee,''  see   note  in 
82  Am.  St.  Bep.  520.] 

Banks  and  Banking— Wrongful  Payment— UabiUty. 

3.  Since  a  bank  must  respond  to  the  checks  of  the  party  with 
whom  it  contracts  acting  in  the  character  he  stipulates,  it  will  be 
protected  if  it  honors  his  check  properly  drawn,  though  it  be  on  a 
trust  fund,  and  he  squanders  the  money,  if  it  has  no  knowledge  or 
notice  of  the  character  of  the  fund. 

Banks  and  Banking—Wrongfol  Payment — Liability. 

4.  Where  a  bank  received  deposits  from  one  man  as  an  individual 
and  as  guardian,  and  he  later  closed  his  individual  account,  and  the 
bank  thereafter  honored  his  individual  checks,  charging  them  against 
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the  guardianship  fund,  it  was  liable  to  the  surety  on  hifl  bond  whieh 
paid  the  amount  of  the  defalcation  for  the  amount  of  the  fund  paid 
out  on  individual  checks. 

From  Lane :  George  F.  Skipworth,  Judge. 

« 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  the  United  States  Fidelity  & 
Guaranty  Company,  a  Corporation,  against  the  United 
States  National  Bank  of  Eugene,  Oregon.  The  fol- 
lowing are  the  facts : 

In  March  and  April,  1913,  and  afterward  until  his 
removal  from  that  trust,  James  M.  Bridges  was  the 
duly  appointed,  qualified  and  acting  guardian  of  the 
persons  and  estates  of  his  two  minor  children,  Mildred 
and  Gladys  Bridges.  The  plaintiff  was  his  surety 
on  the  usual  statutory  bond  in  the  sum  of  $1,000.  As 
such  guardian.  Bridges  deposited  with  the  defendant 
bank  to  the  credit  of  *' James  M.  Bridges,  Guardian,** 
$1,060  belonging  to  his  wards,  and  in  that  form  the 
bank  opened  an  account  crediting  it  with  that  amount. 
About  the  same  time  Bridges  deposited  with  the  bank 
to  his  private  credit  $500  of  his  own  funds,  which  the 
defendant  credited  to  his  separate  individual  account. 
Afterward  he  drew  checks  against  his  private  account, 
signed  in  his  individual  name,  aggregating  $306.50, 
and  accepted  from  the  defendant  a  draft  of  $193.50, 
totaling  $500,  thus  closing  that  account.  Meanwhile 
he  had  drawn  on  the  guardian  account,  signing  the 
checks  *' James  M.  Bridges,  Guardian,"  or  what  all 
concede  is  equivalent  thereto,  in  the  sum  of  $443.10. 
Subsequent  to  the  closing  of  his  private  account,  and 
while  in  San  Francisco,  he  drew  checks  upon  the  de- 
fendant bank  in  favor  of  a  liquor  concern  of  that  city 
signed  ** James  M.  Bridges,"  without  the  addition  of 
the  word  *' guardian"  or  any  other  indication  that  they 
were  to  be  paid  out  of  the  trust  fund.    These  last- 
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named  checks  footed  up  $605.  They  reached  the  de- 
fendant at  its  home  office  in  Eugene,  Oregon,'  through 
commercial  channels.  It  paid  them  and  charged  the 
full  amount  to  the  guardian  account  which,  with  the 
$443.10  already  checked  out  by  the  guardian  signing 
in  that  character,  reduced  it  to  $11.90. 

Bridges  wasted  all  these  funds  in  a  drunken  debauch 
in  San  Francisco,  and  none  of  any  of  the  money  was 
expended  in  any  wise  for  the  benefit  of  the  wards.  At 
the  time  the  accounts  were  opened  the  bank  knew  that 
the  $1,060  amount  was  the  property  of  the  minor  chil- 
dren and  was  held  by  their  guardian  in  trust  for  them, 
and  credited  it  on  its  books  to  ''James  M.  Bridges, 
Guardian,*'  as  stated.  The  bank  had  no  knowledge, 
however,  that  Bridges  was  squandering  the  money 
with  which  it  paid  his  checks.  By  proceedings  in  the 
court  appointing  him  the  guardian  was  removed,  and 
another  appointed,  to  whom  the  plaintiff  paid  the 
amount  of  the  defalcation  of  Bridges  as  former 
guardian  taking  an  assignment  from  the  new  ap- 
pointee under  order  of  court,  of  all  rights  of  ac- 
tion in  favor  of  the  trustee  against  the  bank  grow- 
ing out  of  the  transactions  already  narrated.  A  like 
transfer  to  the  plaintiff  was  secured  from  the  former 
guardian.  On  this  state  of  facts  the  plaintiff  com- 
menced this  action  to  recover  from  the  bank  $616.90, 
which  it  is  claimed  is  the  proper  balance  remaining 
in  the  guardian  account  with  the  defendant,  being  com- 
posed of  the  admitted  residue  of  $11.90  and  the  amount 
of  $605  included  in  the  individual  checks  of  Bridges 
paid  out  of  the  trust  fund. 

The  defendant  tendered  $11.90,  but  denied  its  lia- 
bility for  the  remaining  $605.  In  addition  to  testi- 
mony showing  without  controversy  that  the  facts  were 
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as  already  portrayed,  there  was  read  in  evidence  this 
extract  from  a  stipulation  between  the  parties : 

'*That  the  seventeen  checks  aggregating  six  hun- 
dred five  ($605)  dollars  in  dispute  herein,  and  which 
checks  are  hereto  attached,  were  signed  by  James  M. 
Bridges,  the  identical  person  who  was  the  guardian 
of  Mildred  Bridges  and  Gladys  Bridges,  minors,  and 
that  the  said  James  M.  Bridges  obtained  the  mtmey 
upon  the  said  checks,  and,  after  having  obtained  the 
said  money  aggregating  six  hundred  five  ($605)  dol- 
lars, the  proceeds  were  not  used  for  the  benefit  of  said 
wards,  but  that  said  James  M.  Bridges  misappropri- 
ated the  same  and  dissipated  the  said  funds/ ^ 

Both  parties  having  rested,  the  court  directed  a  ver- 
dict for  the  plaintiff  in  the  sum  of  only  $11.90  on  mo- 
tion of  the  defendant  and  from  the  ensuing  judgment 
the  plaintiff  appeals.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  N.  Orcutt. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Foster  d  Hamilton,  with  an  oral  argument  by 
Mr.  0.  H.  Foster. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1.  Having,  as  surety,  paid  to  the  new  guardian  the 
amount  of  its  principal's  defalcation,  the  plaintiff  is 
subrogated  to  all  the  rights  of  the  trustee  to  whom 
the  payment  was  made,  for  the  purpose  of  reimburs- 
ing its  loss;  so  that,  if  the  last  guardian  had  been  en- 
titled to  call  upon  the  defendant  to  pay  the  balance 
of  the  guardian  account  with  it,  the  plaintiff  may  do 
so  itself  by  virtue  of  the  subrogation.  This  is  true 
as  a  matter  of  law,  and  in  this  instance  is  placed  be- 
yond controversy  by  the  assignment  mentioned.    No 
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contention  is  urged  on  this  point.  It  rests  upon  a  well- 
recognized  principle  of  law  for  the  protection  of  sure- 
ties who  are  compelled  to  make  good  the  defaults  of 
those  for  whom  they  have  given  bonds. 

2.  Indisputably  and  to  the  knowledge  of  the  defend- 
ant, the  $1,060  deposit  was  the  property  of  the  wards. 
By  crediting  it  to  the  separate  account  of  * '  James  M. 
Bridges,  Guardian, ''  the  bank  engaged  to  pay  it  out  only 
on  the  order  of  that  representative  person,  and  not  upon 
the  check  of  some  natural  person.  There  was  a  natural 
person  and  there  was  a  representative  person.  The 
former  was  ''James  M.  Bridges,*^  and  the  latter  was 
'* James  M.  Bridges,  Guardian,''  and,  so  far  as  their 
financial  affairs  were  concerned,  they  were  as  distinct 
from  each  other  in  their  relations  to  the  depositary 
bank  as  Jones  and  Brown  or  any  other  two  of  its  cus- 
tomers having  no  common  monetary  interest. 

3.  It  is  true  that  the  guardian  might  have  negotiated 
the  original  check  drawn  in  his  favor  for  the  amount 
due  to  his  wards  and  deposited  the  proceeds  to  his 
private  credit  in  the  bank  cashing  it  or  in  any  other 
institution  of  the  kind,  and  the  depositary,  having  no 
further  knowledge,  would  be  protected  in  paying  the 
checks  drawn  against  the  deposit  and  signed  in  the 
personal  name  of  the  individual,  even  though  he  had 
also  the  oflBce  of  guardian.  This  is  upon  the  principle 
that  the  bank  is  bound  to  respond  to  the  checks  of  the 
party  with  whom  it  contracts  acting  in  the  character 
in  which  he  stipulates.  This  is  the  teaching  of  these 
precedents  cited  by  the  defendant:  Munnerlyn  v. 
Augusta  Savings  Bank,  88  Ga.  333  (14  S.  E.  554,  30 
Am.  St.  Eep.  159) ;  Coleman  v.  First  National  Bank, 
94  Tex.  605  (63  S.  W.  867,  86  Am.  St.  Eep.  871) ;  7n- 
ter state  National  Bank  v.  Claxton,  97  Tex.  569  (80 
S.  W.  604, 104  Am.  St.  Eep.  885,  65  L.  E.  A.  820) ;  Safe 


366    U.  S.  Fidelity  Co.  v.  United  States  Nat.  Bk.     [80  Or. 

Deposit  <6  Trust  Co,  v.  Diamond  National  Ba/i^k,  194 
Pa.  334  (44  Atl.  1064) ;  Batchelder  v.  Central  National 
Bank,  188  Mass.  25  (73  N.  E.  1024) ;  Hood  v.  Kensing- 
ton National  Bank,  230  Pa.  508  (79  Atl.  714).  Such 
cases  justify  the  defendant  in  this  instance  in  paying 
out  of  the  guardian  account  the  checks  signed  *' James 
M.  Bridges,  Guardian,  * '  although  he  afterward  abused 
his  trust  and  dissipated  the  funds  thus  obtained. 

4.  But  the  transactions  in  the  instant  case  are  not 
cast  in  that  mold.  In  receiving  the  separate  deposits 
and  opening  the  two  accounts  the  bank  contracted  dis- 
connectedly with  two  distinct  individuals.  With  each 
of  them,  by  operation  of  law,  it  covenanted  to  keep 
the  deposit  and  pay  it  out  only  upon  the  check  of  the 
party  with  whom  the  bank  contracted.  It  is  not  pre* 
tended  that  either  Bridges,  natural  person,  or  Bridges, 
guardian,  ever  gave  any  directions  to  pay  the  deposit 
of  one  to  the  order  of  the  other  or  attempted  to  make 
any  new  or  different  contract  about  the  trust  fund. 
The  original  agreement  remained  unimpaired  through 
all  the  course  of  the  events  involved,  and  the  bank 
had  no  right  to  change  the  contract  on  its  own  initia- 
tive in  the  absence  of  the  other  party  *s  consent. 

As  said  by  Mr.  Justice  Matthews  in  National  Bank 
V.  Insurance  Co.,  104  U.  S.  54,  64  (26  L.  Ed.  693) : 

**The  contract  between  the  bank  and  the  depositor 
is  that  the  former  will  pay  according  to  the  checks  of 
the  latter,  and,  when  drawn  in  proper  form,  the  bank 
is  bound  to  presume  that  the  trustee  is  in  the  course 
of  lawfully  performing  his  duty,  and  to  honor  them 
accordingly.  But  when  against  a  bank  account,  des- 
ignated as  one  kept  by  the  depositor  in  a  fiduciary 
character,  the  bank  seeks  to  assert  its  lien  as  a  banker 
for  a  personal  obligation  of  the  depositor  known  to 
have  been  contracted  for  his  private  benefit,  it  must 
be  held  as  having  notice  that  the  fund  represented  by 
the  account  is  not  the  individual  property  of  the  de- 
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positor,  if  it  is  shown  to  consist,  in  whole  or  in  part,  of 
funds  held  by  him  in  a  trust  relation. ' ' 

The  same  distinction  is  noted  in  Mwnnerlyn  v. 
Augusta  Savings  Bank,  88  Ga.  333  (14  S.  E.  554,  30 
Am.  St.  Eep.  159),  and  others  of  the  defendant's  cita- 
tions. The  doctrine  is  applicable  to  the  defendant  in 
the  following  manner:  Bridges,  natural  person,  had 
exhausted  his  private  account,  and  it  had  been  closed. 
His  personal  checks,  drawn  upon  the  bank  thereafter, 
constituted  overdrafts  which  the  drawee  might  have 
rejected  with  impunity.  It  did  not  do  so,  but,  on  the 
contrary,  honored  them,  and  immediately  reimbursed 
itself  by  charging  the  amounts  to  the  guardian  ac- 
count. It  had  no  more  right  to  do  this  than  it  had  to 
pay  the  check  of  Jones  out  of  Brown's  deposit.  It 
is  conceded  that,  if  Bridges  had  borrowed  money  of 
the  bank  on  his  individual  note,  the  bank  could  not 
hold  out  the  amount  due  thereon  when  the  guardian 
account  came  on  for  settlement.  The  substance  of 
what  the  defendant  did  is  just  the  same,  if  not  worse ; 
for  it  extended  credit  to  Bridges  on  his  individual 
overdrafts  and  immediately  appropriated  the  money 
of  others  to  their  payment.  Having  actual  knowledge 
of  the  distinction  between  the  two  funds,  and  having 
expressly  contracted  with  that  feature  in  view  with 
two  different  characters  separately,  the  bank  is  bound 
by  its  own  agreement  which  it  violated  in  applying  the 
guardian  fund  to  the  extinction  of  the  credit  it  ex- 
tended to  Bridges  on  his  overdrafts.  The  stipulation, 
as  well  as  the  whole  course  of  the  defendant's  conten- 
tion, leaves  out  of  the  calculation  the  plain  distinction 
between  Bridges  in  his  private  character  and  Bridges 
in  his  fiduciary  relation.  The  difference  was  preserved 
by  all  concerned  in  the  original  agreement.  It  has 
never  been  lawfully  changed,  and  must  be  respected 
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now.  The  deposit  by  the  guardian  remained  as  a  trust 
fund  belonging  to  the  wards  until  legally  drawn  out 
upon  the  cheek  of  the  guardian  acting  in  that  capacity. 
The  bank,  by  its  wrongful  act  in  paying  out  the  funds 
on  the  private  checks  of  another,  made  it  possible  for 
that  other  to  squander  the  money  of  the  wards,  and 
thus  became  in  effect  a  joint  tort-feasor  liable  for  the 
resulting  defalcation.  A  kindred  case  is  De  War  v. 
First  Natimial  Bank,  ante, p.  260  (156  Pac.  1038),  where, 
in  an  opinion  by  Mr.  Justice  Benson,  the  defendant 
bank  was  condemned  for  the  act  of  its  president  in 
taking  the  money  of  one  depositor  and  applying  it  to 
cover  the  overdraft  of  another.  The  defendant,  how- 
ever, secured  a  reversal  on  another  ground. 

All  the  evidence  is  before  us  in  the  bill  of  exceptions. 
There  is  no  dispute  about  the  facts.  The  only  conten- 
tion involved  is  the  legal  conclusion  to  be  drawn  from 
them.  Under  such  circumstances,  as  empowered  by 
Article  VTI,  Section  3,  of  the  Constitution,  we  direct 
that  a  judgment  be  entered  in  the  Circuit  Court  in 
favor  of  the  plaintiff  and  against  the  defendant  for 
$616.90,  together  with  costs  and  disbursements. 

The  judgment  of  the  trial  court  is  modified  accord- 
ingly, and  the  cause  is  remanded  for  that  purpose. 

Modified. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Benson  and 
Mb.  Justice  McBridb  concur. 
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Argned  April  12,  affirmed  May  0,  1916. 

MINTEE  V.  MINTEE. 

(157  Pac.  157.) 

Pleading— Demurrer — Waiver  by  Answer. 

1.  Where  a  general  demurrer  to  a  complaint  was  filed,  but  with- 
out argument  thereon  defendant  answered,  the  case  on  appeal  is  to 
be  determined  as  upon  the  sufficiency  of  a  pleading  after  verdict. 

Pleading— Defects  Waived  by  Verdict. 

2.  After  evidence  has  been  received  on  averments  of  a  complaint 
which  are  merely  defective,  but  not  insufficient  as  alleging  a  right  of 
actios,  and  a  verdict  has  been  rendered  for  plaintiff,  the  complaint 
will  be  held  sufficient. 

Partnership — ^Action  Between  Partners — Evidence. 

3.  Evidence,  although  entirely  parol,  held  sufficient  to  establish 
partnership  relation. 

Pleading— Denial — Negative  Pregnant. 

4.  An  allegation  that  plaintiff  was  the  equitable  owner  of  one 
half  of  certain  real  property  by  virtue  of  an  oral  trust  agreement 
is  not  sufficiently  denied  by  a  conjunctive  and  literal  denial,  but  is 
thereby  admitted,  though  under  Section  73,  L.  O.  L.,  denial  by  gen- 
eral traverse  would  have  been  permissible. 

Partnership— Beal  Estate. 

5.  The  capital  advanced  by  a  partner  may  consist  as  well  of 
lands  or  goods  as  of  actual  cash. 

Partnership — ^Beal  Estate. 

6.  While  at  law  title  to  land  cannot  be  vested  in  a  partnership 
as  such,  because  a  firm  is  not  a  person  competent  to  take  the  legal 
estate  in  realty,  yet,  especially  where  the  rights  of  strangers  are  not 
affected,  equity  will  convert  real  estate  into  personalty,  and  so  treat 
it  in  winding  up  the  concern,  although  the  legal  title  may  have  been 
vested  in  one  partner. 

[As  to  partnership  in  real  property,  see  note  in  48  Am.  St.  Bep. 
62.] 

From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  John  Minter  against  E.  E.  Minter 
to  establish,  settle  and  dissolve  a  partnership.  The 
parties  are  brothers.  It  is  stated  in  the  complaint 
and  admitted  by  the  answer  that  their  uncle  devised 
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to  them,  as  tenants  in  common,  about  200  acres  of  land 
in  Jackson  County  and  certain  personal  property.  As 
amended  by  consent  at  the  hearing  the  plaintiff  avers : 

''That  thereafter,  and  on  the  twentieth  day  of  Feb- 
ruary, 1897,  plaintiff  conveyed  to  defendant  his  un- 
divided one-half  interest  in  and  to  said  real  estate, 
but  said  conveyance  was  for  a  stated  consideration  of 
$800,  but  no  part  thereof  was  ever  paid,  and  under  and 
by  virtue  of  an  oral  agreement  then  and  there  had  be- 
tween plaintiff  and  defendant  that  defendant  should 
hold  the  title  to  said  premises  in  trust  for  this  plaintiff 
and  should  reconvey  the  same  to  this  plaintiff  upon 
demand. ' ' 

As  to  this  allegation  the  answer  contains  the  follow- 
ing matter: 

''Defendant  admits  that  on  or  about  the  twentieth 
of  February,  1897,  the  plaintiff  conveyed  to  defendant 
his  undivided  one-half  interest  in  and  to  the  real  prop- 
erty described  in  paragraph  1  of  plaintiff's  complaint, 
but  denies  that  said  conveyance  was  purely  voluntary, 
and  that  the  same  was  made  without  consideration, 
and  denies  that  there  was  any  oral  agreement  had  be- 
tween the  plaintiff  and  defendant  that  defendant 
should  hold  the  title  to  said  premises  in  trust  for  plain- 
tiff and  should  reconvey  the  same  to  plaintiff  upon  de- 
mand. ' ' 

It  is  charged  by  the  plaintiff  that  the  defendant  en- 
tered into  possession  of  all  the  personal  property,  and 
sold  the  same,  investing  the  proceeds  in  eleven  eigh- 
teenths of  other  realty  in  that  county.  The  complaint 
then  states : 

"That  on  the  first  day  of  May,  1903,  plaintiff  and 
defendant  entered  into  a  contract  whereby  it  was 
agreed  that  plaintiff  and  defendant  should  enter  into 
a  partnership  for  the  purpose  of  carrying  on  the  busi- 
ness of  farming  and  stock-raising  on  said  premises; 
that  it  was  expressly  agreed  by  and  between  the  par- 
ties that  the  defendant  should  contribute  all  of  his  in- 
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terest  in  and  to  the  real  estate  above  described  and  to 
the  personal  property  thereon,  subject  to  the  indebted- 
ness thereon,  to  said  partnership,  and  that  the  plaintiff 
should  contribute  to  said  partnership  all  of  his  inter- 
est in  and  to  said  real  estate  and  personal  property, 
releasing  all  claims  against  the  defendant,  and  that 
he  should,  in  addition,  contribute  to  said  copartnership 
the  sum  of  $1,000;  that  upon  making  such  contribu- 
tion to  said  partnership  the  plaintiff  and  defendant 
should  become  the  beneficial  owners  each  of  an  un- 
divided one  half  of  said  real  estate  and  personal  prop- 
erty and  of  the  said  fund  contributed  by  said  plaintiff, 
and  that  all  of  said  real  and  personal  property  and 
said  fund  shall  constitute  the  assets  and  property  of 
said  copartnership,  but  that  the  legal  title  to  the  same 
should  continue  to  be  held  by  the  defendant  in  trust 
for  the  use  and  benefit  of  said  partnership;  that  it 
was  further  expressly  understood  and  agreed  by  and 
between  the  parties  that  each  of  said  parties  should 
devote  his  entire  time  and  undivided  attention  to  the 
business  of  said  partnership;  that  at  said  time  the 
defendant  was  the  father  of  a  family  of  seven  minor 
children,  and  resided  on  said  premises,  and  it  was  fur- 
ther understood  and  agreed  between  the  parties  that 
the  plaintiff  and  the  defendant  and  his  family  should 
continue  to  reside  upon  said  premises  and  to  withdraw 
from  said  partnership  from  time  to  time  sufficient 
funds  for  the  support  of  the  defendant  and  his  family 
and  of  this  plaintiff,  and  that  each  of  said  partners 
should  be  entitled  to  an  undivided  half  of  all  of  the 
remaining  assets  and  earnings  of  said  business,  and 
defendant  contributed  his  interest  in  said  real  and 
personal  property,  and  the  same  became  assets  of  said 
partnership. ' ' 

The  plaintiff  says  that  he  advanced  not  only  the 
$1,000  agreed  upon,  but  an  additional  sum  of  $600, 
all  of  which  was  used  to  defray  the  expenses  and  pro- 
mote the  business  of  the  copartnership,  and  '4hat 
plaintiff  and  defendant  actually  entered  into  said  part- 
nership in  accordance  with-  said  agreement,  •  •  and 
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each  of  said  partners  have  an  equal  share  in  said  busi- 
ness and  are  the  owners  of  an  undivided  half  of  the 
assets  of  said  partnership/'  It  is  also  stated  that 
since  the  formation  thereof  the  partnership  purchased 
the  remaining  seven  eighteenths  of  the  additional 
premises  already  alluded  to,  the  title  to  which  was 
taken  in  the  name  of  the  defendant  for  the  use  and 
benefit  of  the  firm.  Averring  that  his  brother  ex- 
cluded him  from  his  rights  in  the  business  and  assets 
of  the  concern,  the  plaintiff  prays  for  a  decree  of  the 
court  for  a  dissolution  and  settlement  of  the  partner- 
ship. 

Otherwise  than  as  stated,  the  answer  denies  the 
complaint  and  avers  that  the  defendant  purchased  the 
interest  of  his  brother  in  the  devised  realty  for  $400, 
which  was  paid,  and  that  the  defendant  is  the  owner 
of  all  the  land  in  question. 

The  reply  traverses  the  answer.  The  court  made  a 
decree  favorable  to  the  plaintiff,  and  the'  defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Gus  Newberry  and  Mr.  N.  W.  Borden,  with  an  oral 
argument  by  Mr.  Newberry. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Neff  <&  Medley,  with  an  oral  argument  by  Mr. 
Porter  J.  Neff. 

Me.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1,  2.  It  is  contended  here  that  the  allegations  of  the 
complaint  are  not  suflBcient  to  show  a  partnership.  A 
general  demurrer  seems  to  have  been  filed  against  the 
complaint,  but  without  the  same  having  been  argued 
to  the  court  the  defendant  answered,  so  that  the  case 
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now  stands  and  is  to  be  determined  as  upon  the  suffi- 
ciency of  a  pleading  after  verdict.  It  is  said  in  Bates 
V.  Babcock,  95  Cal.  479,  482  (30  Pac.  605,  29  Am.  St. 
Rep.  133, 136, 16  L.  E.  A.  745,  748) : 

'*  Objections  to  a  complaint  which  should  be  pointed 
opt  by  special  demurrer,  such  as  uncertainty  or  am- 
biguity, are  insufficient,  unless  so  specified,  to  defeat 
a  verdict  against  the  defendant,  nor  can  they,  if  over- 
ruled after  having  been  so  specified,  be  considered  for 
the  purpose  of  sustaining  a  judgment  in  his  favor  that 
was  erroneously  rendered  after  a  trial  upon  the  merits. 
It  is  only  when  there  is  in  the  complaint  an  entire 
absence  of  averment  of  fact  essential  to  a  recovery,  so 
that  no  evidence  of  that  fact  could  be  received  at  the 
trial,  that  a  judgment  in  favor  of  the  plaintiff  cannot 
be  sustained ;  but,  if  the  objection  be  merely  that  sucli 
fact  is  defectively  alleged,  evidence  received  under 
such  averment,  if  sufficient,  will  sustain  the  juds^ment. 
While  the  complaint  in  the  present  case  is  not  entirely 
free  from  criticism,  and  might  have  been  made  more 
certain  and  precise  in  some  of  its  averments,  yet  we 
think  that  it  contains  a  sufficient  statement  of  facts 
to  justify  the  court  in  receiving  evidence  thereof,  and, 
if  sufficient  to  sustain  the  averments,  to  render  a  judg- 
ment as  asked  by  the  plaintiff.** 

This  excerpt  aptly  states  the  rule  of  code  pleading 
on  this  subject,  and  we  adopt  the  language  as  our  own 
and  hold  the  complaint  sufficient  at  this  stage  of  the 
litigation. 

3.  We  pass  to  a  consideration  of  whether  there  was, 
in  fact,  a  partnership,  and,  if  so,  how  the  realty  in 
question  is  afft^cted  thereby.  It  is  admitted  that  there 
were  no  written  partnership  articles,  and  that  the 
whole  transaction  between  the  brothers  rests  in  parol. 
As  deplorably  too  often  the  case  among  kinsmen,  their 
relations  in  monetary  affairs  extended  over  a  num- 
ber of  years  without  either  party  keeping  any  books 
or  memoranda  in  writing,  so  that  it  is  extremely  diffi . 
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cult  to  arrive  at  a  satisfactory  solution  of  the  facts 
and  of  the  accounts.  We  are  satisfied  from  a  reading 
of  the  testimony  that  there  was,  in  effect,  a  partner- 
ship relation  between  the  parties.  Our  conclusion  on 
that  point  is  reinforced  by  the  decision  of  the  learned 
judge  who  presided  at  the  hearing  in  the  Circuit  Court, 
and  had  the  advantage  of  the  personal  appearance  of 
the  witnesses. 

4.  Looking  to  the  origin  of  the  title  to  the  realty,  we 
find  it  conceded  that,  in  the  first  place,  the  brothers 
owned  jointly  the  principal  part  of  the  same.  It  is 
charged  that  the  conveyance  was  made  by  the  plaintiff 
to  the  defendant  ''under  and  by  virtue  of  an  oral 
agreement  then  and  there  had  between  them  that  the 
defendant  should  hold  the  title  to  said  premises  in 
trust  for  the  plaintiff  and  should  reconvey  the  same 
to  the  latter  upon  payment."  The  denial  of  this  alle- 
gation already  quoted  is  what  is  phrased  a  ''literal 
denial.''  It  would  have  been  permissible  under  Sec- 
tion 73,  L.  0.  L.,  to  have  made  a  general  traverse  of 
the  allegation,  but  the  defendant  has  undertaken  to 
specify  what  he  disputes,  and  so  brings  himself  under 
the  rule  laid  down  in  Moser  v.  Jenkins^  5  Or.  447,  to 
the  effect  that  no  issue  can  be  raised  by  conjunctive 
and  literal  denials.  The  same  principle  is  declared 
in  McCormick  Machine  Co.  v.  Hovey,  36  Or.  259  (59 
Pac.  189).  At  the  outset,  therefore,  on  this  branch 
of  the  case  it  must  be  said  as  a  matter  of  pleading  that 
the  plaintiff  was  the  equitable  owner  of  one  half  of 
the  real  property  at  the  beginning  of  the  venture. 

5.  It  must  be  noted  also  that  the  issue  is  solely  be- 
tween the  plaintiff  and  the  defendant.  The  interests 
or  claims  of  other  parties  are  not  directly  involved. 
No  one  but  the  two  brothers  urges  any  lien  or  charge 
upon  the  property  in  this  suit    It  was  permissible 
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for  either  of  them  to  bring  into  the  partnership  ven- 
ture any  property  of  any  kind,  whether  real  or  per- 
sonal. The  capital  advanced  by  any  member  of  the 
firm  may  consist  as  well  of  lands  or  goods  as  of  actual 
cash.  The  preponderance  of  the  testimony  shows  that 
the  plaintiff  did,  in  fact,  advance  the  money,  and  that 
he  went  into  possession  of  the  land  and  remained  upon 
it  working  in  the  interest  of  the  partnership  in  fann- 
ing and  stock-raising  for  a  number  of  years.  The  de- 
fendant had  hitherto  been  engaged  in  that  business, 
using  the  land  in  the  pursuit  of  his  venture.  The 
plaintiff  found  in  existence  a  going  concern,  and  on 
furnishing  additional  capital  was  admitted  as  an  equal 
partner. 

The  contention  of  the  defendant  is  that  he  borrowed 
the  money  of  his  brother  and  has  repaid  it ;  but  he  is 
utterly  without  data  showing  the  time  or  amount  of 
the  repayment.  He  contends,  also,  that  the  plaintiff 
was  there  at  his  own  pleasure  as  a  member  of  the 
family,  working  when  he  wished,  and  idling  as  he 
would.  The  testimony  impresses  us,  however,  with 
the  belief,  as  it  did  the  Circuit  Court,  that  the  plaintiff 
not  only  advanced  the  money  as  a  business  enterprise 
in  aid  of  the  concern,  biit  that  his  labor  was  effectual 
in  the  interest  of  the  partnership. 

6.  In  the  leading  case   of  Arnold  v.  Wainwright, 

6  Minn.  358  (Gil.  241)   (80  Am.  Dec  448),  the  court 

says: 

''Whether  land  is  to  be  deemed  part  of  the  partner- 
ship stock  depends  upon  the  agreement  of  the  partners, 
which  agreement  may  be  either  expressed  or  im- 
plied. After  a  very  careful  examination  of  the  author- 
ities, and  the  statutes  of  this  state  concerning  trusts 
and  fraudulent  conveyances,  we  are  of  the  opinion 
that  lands  may  be  converted  into  partnership  stock 
by  parol  agreement  of  the  partners,  or  by  such  facts 
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and  circumstances  attending  its  acquisition  or  use  as 
will  raise  an  implication  that  the  partners  so  intended. 
The  legal  estate  will  be  controlled  by  the  terms  of  the 
conveyance,  but  equity  will  subject  the  lands  to  the 
same  liabilities  imposed  upon  the  othier  partnership 
estate,  and  restrict  the  partners  to  the  same  extent  in 
their  disposition  of  them  as  obtains  in  regard  to  the 
personalty. ' ' 

This  decision  was  founded  upon  a  statute  much  like 
our  Section  804,  L.  0.  L.,  that : 

**No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  property,  can  be  cre- 
ated, transferred,  or  declared  otherwise  than  by  opera- 
tion of  law,  or  by  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  trans- 
ferring, or  declaring  the  same,  or  by  his  lawful  agent, 
under  written  authority,  and  executed  with  such  for- 
malities as  are  required  by  law.^' 

The  substance  of  the  precedents  on  this  question, 
treating  of  a  case  like  the  present,  is  that  under  such 
circumstances  the  trust  is  declared  by  operation  of 
law  in  order  to  overcome  the  inequitable  conduct  of  a 
person  who  takes  the  money  of  his  copartner  under 
an  oral  contract  of  partnership,  lets  him  into  posses- 
sion of  the  realty,  accepts  his  labors  for  a  long  period 
of  time,  and  finally  renounces  the  relationship  on  the 
ground  that  there  is  no  writing  between  them  declar- 
ing the  contract.  A  detailed  analysis  of  the  evidence 
would  not  serve  any  good  purpose  in  declaring  a  prin- 
ciple of  law.  It  is  sufficient  to  state  generally  that  we 
rely  upon  a  careful  reading  of  the  evidence  aided  by 
the  conclusion  of  a  trial  judge.  In  McDermot  v.  Laiv^ 
rence,  7  Serg.  &  E.  (Pa.)  438  (10  Am.  Dec.  468), 
speaking  of  land,  it  is  said : 

'*Yet  there  is  no  doubt  that  by  the  agreement  of  the 
partners,  it  may  be  brought  into  the  stock,  and  con- 
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sidered  as  personal  property,  so  far  as  concerns  them- 
selves, and  their  heirs  and  personal  representatives. '  * 

The  court,  however,  construed  a  deed  conveying  to 
the  partners,  named  as  individuals,  and  not  as  part- 
ners, as  between  the  surviving  partners  and  a  mort- 
gagee of  one  of  them  without  notice,  to  pass  a  tenancy 
in  conMnon,  indicating  by  inference  that  as  between 
themselves  the  partnership  interest  in  the  realty 
might  be  shown  by  parol.  In  Brooke  v.  Washington, 
8  Gratt.  (Va.)  248  (56  Am.  Dec.  142),  in  order  to 
charge  a  dormant  partner  for  the  unpaid  portion  of 
the  purchase  price  of  land  conveyed  to  the  active  part- 
ners, the  plaintiff  was  permitted  to  show  by  parol 
that  the  land  was  considered  partnership  property 
by  the  members  of  the  firm.  If,  therefore,  in  favor 
of  a  stranger  this  matter  could  be  established  without 
a  writing,  much  more  might  it  be  established  between 
the  parties  themselves  who  have  acted  on  that  basis 
for  a  long  period  of  time.  Other  authorities  appli- 
cable to  the  question  are  here  set  down:  Brown  v. 
Morrill,  45  Minn.  483  (48  N.  W.  328) ;  Riedeburg  v. 
Schmitt,  71  Wis.  644  (38  N.  W.  336) ;  In  re  Farmer 
{Ex  parte  Griffin),  18  N.  B.  E.  207,  Fed.  Cas.  No.  4650; 
Duryea  v.  Burt,  28  Cal.  569;  Wiegand  v.  Copeland 
(C.  C),  14  Fed.  118;  Sigourney  v.  Munn,  7  Conn.  11; 
Roberts  v.  McCarty,  9  Ind.  16  (68  Am.  Dec.  604) ; 
Marsh  v.  Davis,  33  Kan.  326  (6  Pac.  612) ;  Tenney  v. 
Simpson,  37  Kan.  353  (15  Pac.  187);  Edwards  v. 
Brinherhoff,  85  Kan.  67  (116  Pac.  222).  Cases  in: 
volving  the  sale  of  land  by  one  party  to  the  other 
where  possession  relied  upon  as  part  performance  to 
take  the  transaction  out  of  the  statute  is  not  adverse, 
but,  in  common  with  that  of  the  seller,  are  not  in  point 
here.  Neither  does  the  present  contention  trench  upon 
the  rights  of  lien  creditors  of  the  holder  of  the  legal 
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title  so  as  to  bring  into  the  calculation  such  prece- 
dents as  McCormick's  Appeal,  57  Pa.  54  (98  Am.  Dec. 
192).  The  principle  is  that,  while  at  law  the  title  to 
land  cannot  be  vested  in  a  partnership  as  such,  because 
a  firm  is  not  a  personage  recognized  as  competent  to 
take  a  legal  estate  in  realty,  yet,  in  order  to  work  out 
actual  and  substantial  justice  between  partners  as 
among  themselves,  especially  where  the  rights  of 
strangers  are  not  affected,  equity  will  convert  real 
estate  into  personalty,  and  so  treat  it  in  winding  up 
the  concern,  although  the  legal  title  may  have  been 
vested  all  the  time  in  one  of  the  partners. 

The  decree  of  the  Circuit  Court  is  affirmed  and  the 
cause  is  remanded  for  further  proceedings  in  winding 
up  the  affairs  of  the  partnership.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Benson  and 
Mr.  Justice  Harris  concur. 


Argued  December  15,  1915,  affirmed  Jannarj  11,  rehearing  denied  Maj 

16,  1916. 

MUIR  V.  MOEEiS. 

(154  Pac.  117;  157  Pac.  785.) 

Attorney  and  OUent — ^Additional  Compensation — ConsideratioiL 

1.  Where  plaintiff  was  employed  by  defendants  as  an  attorney  at 
a  monthly  salary,  which  had  been  fixed  in  advance,  their  statement 
^0  him  that  they  realized  he  was  underpaid,  but  that  if  he  would  do 
his  best  to  promote  their  ventures,  and  such  ventures  should  prove 
successful  he  would  receive  a  substantial  reward,  did  not  create  a 
legal  obligation  on  defendants;  since  such  offer  was  based  on  no 
consideration. 

Evldtfice— Best  and  Secondary — ^Memoraiidnm. 

2.  In  an  action  for  such  reward,  the  contents  of  a  memorandum 
made  by  defendants  in  fixing  the  reward  could  not  be  orally  proved 
by  plaintiff  from  memory,  refreshed  by  a  memorandum  made  by  him 
while  the  matter  was  clear  in  his  mind,  where  no  showing  was  made 
to  account  for  not  producing  the  original  memorandum. 
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Evidence — Parol  Evidence— Contracts. 

3.  Where  plaintiff  in  such  action  alleged  that  defendants  fixed 
the  reward  in  their  agreement  of  dissolution  of  their  firm,  at  1^000 
•hares  of  stock  in  a  power  company  controlled  by  them,  but  the 
dissolution  contracts  contained  no  provision  relating  thereto,  plain- 
tiff could  not  prove  the  inclusion  of  such  provision  in  oral  negotia- 
tions preceding  the  contracts,  since  such  negotiations  being  merged 
in  the  written  contracts,  evidence  thereof  was  inadmissible,  under 
Section  713,  L.  O.  L.,  prohibiting  parol  variance  of  written  instru- 
ments. 

Evidence — Parol  Evidence — ^Persons  Bonnd  by  Contract. 

4.  Plaintiff  could  not,  on  the  ground  that  he  was  not  a  party  to 
such  dissolution  contract,  rely  on  conditions  or  consideration  dehors, 
to  support  his  claim  to  such  reward,  since,  there  being  no  binding 
obligation  on  defendants  therefor  unless  embodied  in  the  written 
contracts,  plaintiff  must  recover  as  a  privy  to  such  contracts  or  not 
at  all. 

Evidence — ^Parol  Evidence— Consideration. 

5.  Where,  in  such  dissolution  contracts,  the  consideration  provi* 
sions  were  contractual  in  their  nature  and  not  merely  monetary,  and 
the  contracts  were  otherwise  complete,  leaving  nothing  more  to  be 
said,  plaintiff  could  not  as  a  privy  show  that  the  real  consideration 
was  different  from  that  expressed. 

Evidence — Parol  Evidence— Consideration— Becital— Effect. 

6.  The  general  rule  is  that  the  written  recital  of  a  contractual 
consideration  excludes  the  idea  that  any  other  agreements  are  to 
be  performed  or  of  there  being  any  other  consideration. 

Evidence — ^Documentary  Evidence — Parol  Evidence. 

7.  Where  a  written  instrument  transferring  corporate  stock  re* 
cited  that  the  consideration  was  the  assignment  to  the  assignor  of 
certain  other  stock  and  the  agreement  of  the  assignees  to  pay  a  note, 
such  consideration  cannot  be  enlarged,  by  a  third  person  seeking  to 
show  another  agreement  beneficial  to  himself,  by  showing  that  there 
was  a  parol  agreement  that  the  assignees,  should  do  something  more. 

[As  to  parol  evidence  of  conditions  in  notes  and  bills,  see  note 
in  128  Am.  St.  Rep.  609.] 

Evidence — ^Documentary  Evidence — Parol  Evidence. 

8.  Where  written  instruments  relating  to  a  dissolution  of  part- 
nership itemized  the  liabilities  which  one  partner  was  to  assume 
and  enumerated  in  detail  the  debts  which  the  others  were  to  pay, 
parol  testimony  was  inadmissible  to  explain  such  writings. 

Evidence — ^ParoL  Evidence — ^Agreement  Dissolving  Partnership. 

9.  Where  an  agreement  dissolving  a  partnership,  under  which 
its  attorney's  widow  claimed  extra  compensation,  made  no  reference 
to  the  payment  of  such  additional  compensation  to  the  attorney,  or 
to  the  issuance  of  corporate  stock  to  him,  though  the  writings  evi- 
dencing the  agreement  precisely  detailed  the  engagements  of  the 
several  partners,  the  widow  could  not,  by  parol  evidence,  impose 
upon  the  continuing  partners  defendants  an  obligation  not  created  by 
any  of  the  writings. 
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From  Multnomah :  Henry  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Jane  W.  Muir,  as  executrix  of 
the  estate  of  William  T.  Muir,  deceased,  against  James 
H.  Moms  and  Fred  S.  Morris,  individually  and  as 
partners  doing  business  under  the  firm  name  and  style 
of  Morris  Bros.     The  facts  are  as  follows : 

William  T.  Muir,  plaintiff's  deceased  husband, 
whom  for  brevity  we  style  **Muir,''  began  this  action 
to  recover  $65,000,  as  money  had  and  received  by  the 
defendants  to  his  use,  which  he  claimed  was  the  pro- 
ceeds of  a  sale  by  the  defendants  of  1,000  shares  of 
stock  in  the  Oregon  Water  Power  &  Railway  Com- 
pany held  by  them  in  trust  for  him.  Muir  died  No- 
vember 4,  1911,  and  the  present  plaintiff  was  substi- 
tuted in  his  stead.  Other  personages  figuring  in  the 
transactions  culminating  in  this  litigation  may  be 
thus  described:  Morris  &  Whitehead  was  a  Colorado 
banking  corporation,  which  we  designate  as  **the 
bank,"  the  stock  of  which  was  owned  by  the  defend- 
ants Morris.  It  engaged  in  promoting  and  operating 
various  railway  and  water  enterprises,  and  dealt  in 
corporate  and  municipal  bonds  and  other  securities. 
Morris  Bros.  &  Christensen  was  a  partnership  com- 
posed of  James  H.  Morris,  Fred  S.  Morris,  and  Julius 
Christensen,  which  we  call  **the  firm,''  and  which 
took  over  all  the  assets  and  business  of  the  bank,  con- 
tinuing its  existing  enterprise  and  engaging  in  new 
ones.  Among  the  concerns  promoted  by  the  bank  and 
the  firm  was  the  Oregon  Water  Power  &  Railway  Com- 
pany, an  Oregon  corporation  called  herein  the  **  Power 
Company,"  with  20,000  shares  of  stock,  each  of  the 
par  value  of  $100,  all  of  which,  except  four  shares 
issued  to  that  number  of  individuals,  including  Muir, 
to  enable  them  to  qualify  as  directors,  was  originally 
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issued  to  Fred  S.  Morris  as  a  representative  of  the 
bank.  The  latter  concern  and  its  successor,  the  firm, 
always  owned  a  very  large  majority  of  the  stock  of 
the  Power  Company  until  it  and  its  property  were  sold 
to  the  Portland  Railway,  Light  &  Power  Company, 
another  corporation  in  this  state. 

In  substance,  the  complaint  states  that  Muir  served , 
the  bank  and  the  firm  as  an  attorney  until  the  dissolu- 
tion of  the  latter,  and  afterward  performed  the  same 
duty  to  the  defendants  at  an  agreed  monthly  salary 
in  money  which  all  his  employers  frequently  said  was 
inadequate  compensation  for  the  services  he  rendered, 
and  that  if  he  would  continue  in  their  employment  he 
should  receive  additional  compensation  in  the  form 
of  an  interest  in  the  property  shares  of  stock,  profits 
and  business  of  the  Power  Company  and  other  cor- 
porations owned  and  operated  by  them,  provided  the 
enterprises  were  successful,  the  amount  of  which  re- 
ward was  to  be  afterward  determined.  It  is  charged 
that  this  stipulation  was  made  both  by  the  bank  and 
its  successor,  the  firm,  that  Muir  continued  to  work 
for  the  small  salary,  and  that  he  fully  performed  all 
the  conditions  of  his  employment  on  his  part  until 
the  Power  Company  was  finally  sold  as  stated.  Sub- 
stantially, the  plaintiff  avers  that  about  November  7, 
1904,  the  members  of  the  firm  agreed  among  them- 
selves that  Muir's  additional  compensation  should 
consist  in  the  issuance  to  him  of  1,000  shares  of  the 
Power  Company  stock,  but  that  although  stock  was 
issued  to  other  employees  of  the  firm,  none  was  issued 
to  him.  The  foregoing  is  a  condensation  of  a  very 
extended  recitation  of  matter  of  inducement  leading 
up  to  the  crux  of  the  complaint  found  in  the  thirteenth 
paragraph,  which  we  adapt  to  the  limits  of  an  opinion 
thus : .  That  thereafter,  about  June  26,  1905,  the  firm 
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was  dissolved;  that  before  and  at  the  time  of  such 
dissolution,  as  an  inducement  thereto  and  as  part  of 
the  contract  of  dissolution,  it  was  then  agreed  between 
Christensen,  on  the  one  hand,  and  the  defendants 
herein,  on  the  other,  that  the  1,000  shares  of  Power 
•Company  stock  which  the  firm  had  determined  to  de- 
liver to  Muir  should  be  and  was  his  property,  to  which 
he  was  entitled  in  payment  of  the  extra  compensation 
mentioned;  that  defendants  here  should  issue  the 
same  to  him,  and  that  in  consideration  thereof  Chris- 
tensen agreed  to  satisfy  certain  eastern  creditors  of 
the  firm,  and  did  then  and  there  assign  to  these  de- 
fendants all  his  stock  and  interest  in  the  Power  Com- 
pany. It  is  further  averred  that  about  that  time  the 
defendants  formed  the  partnership  of  Morris  Bros, 
through  which  they  acquired  and  assumed  control  of 
the  Power  Company  and  all  its  stock  and  so  continued 
until  about  April  27, 1906,  when  they  sold  all  the  stock 
to  the  Portland  Railway,  Light  &  Power  Company  at 
$65  per  share,  which  was  paid  to  them,  and  that  they 
retained  the  sum  of  $65,000  received  for  the  1,000 
shares  they  had  agreed  to  issue  to  Muir.  For  this 
amount,  with  interest,  judgment  is  demanded. 

The  answer  admits  that  Muir  was  in  the  employ- 
ment of  the  bank,  the  firm,  and  Morris  Bros,  succes- 
sively; that  the  firm  succeeded  to  all  interests  of  the 
bank ;  that  Morris  Bros,  took  over  from  the  firm  part 
of  the  Power  Company  stock,  being  all  the  firm's  in- 
terest therein,  agreeing  to  pay  part  of  the  firm's  lia- 
bilities, and  that  afterward  Morris  Bros,  sold  all  the 
Power  Company  stock  owned  by  them,  and  did  not 
pay  Muir  the  $65,000  claimed  by  him.  Otherwise  the 
complaint  is  traversed  in  all  material  particulars. 

Affirmatively  the  defendants  allege  that  about  De- 
cember 18,  1908,  they  had  an  accounting  with  Muir 
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covering  all  the  transactions  described  in  the  com- 
plaint, as  a  result  of  which  they  paid  and  discharged 
all  demands  which  he  had  against  them.  A  second 
defense  is  in  substance  as  follows:  That  about  Feb- 
ruary 15,  1901,  Muir  entered  the  employment  of  the 
bank  at  an  agreed  monthly  salary,  later  serving  the 
firm  in  the  same  capacity  until  its  dissolution,  and 
afterward  the  defendants,  composing  a  firm  of  Morris 
Bros,  until  May  1,  1906,  all  at  a  stipulated  compensa- 
tion per  month ;  that  during  all  this  time  he  was  work- 
ing under  contract  for  an  agreed  salary  and  for  no 
other  compensation,  and  that  long  prior  to  the  begin- 
ning of  this  action  Muir  had  been  paid  in  full  for  all 
the  services  rendered  as  set  out  in  the  complaint. 

It  is  further  stated  that  these  defendants  and  Muii 
were  personal  friends,  and  that  on  account  of  a  de- 
sire to  help  him,  and  not  because  of  any  legal  obliga- 
tion resting  upon  them,  Fred  S.  Morris,  representing 
in  Oregon  the  bank  and  the  firm,  told  Muir  that  if 
the  Oregon  ventures  proved  profitable  he  would  not 
be  forgotten,  but  would  be  enabled,  out  of  the  various 
enterprises  mentioned,  to  reap  benefit  above  and  be- 
yond the  agreed  salary  which  he  was  paid ;  that  when 
the  firm  was  dissolved,  the  defendants  were  owners 
of  all  the  stock  of  the  Power  Company,  except  1,387 
shares;  that  5,000  shares  had  been  deposited  with 
Eugene  Ivins  as  collateral  for  $100,000  loaned  by  him 
to  the  firm ;  that  Ivins  had  an  option  also  to  purchase 
the  stock  while  still  unredeemed  for  $50  per  share; 
that  on  account  of  the  friendship  to  Muir  and  in  pur- 
suance of  the  statement  they  had  made  to  him,  Fred 
S.  Morris  indorsed  his  note  for  $25,000,  with  which 
Muir  took  up  1,000  shares  of  stock  pledged  to  Ivins, 
applying  the  money  in  payment  of  the  Ivins  loan,  and 
that  afterward  the  defendants  sold  the  stock  with  their 
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own,  paid  Muir's  note  and  gave  him  $15,000  of  money 
realized  from- the  sale,  being  the  $15  per  share  in  ex- 
cess of  the  option  price  extended  to  Ivins.  The  reply 
traversed  the  new  matter  of  the  answer  in  important 
particulars.  In  his  testimony,  however,  Muir  admitted 
receiving  the  $15,000  as  profit  on  the  sale  of  the  1,000 
shares  of  Power  Company  stock  redeemed  from  Ivins, 
but  contended  it  was  a  transaction  distinct  from  the 
one  on  which  this  action  is  founded.  At  a  trial  before 
a  jury,  the  Circuit  Court,  at  the  close  of  the  testimony 
for  the  plaintiflf,  entered  a  judgment  of  nonsuit  on  the 
motion  of  the  counsel  for  the  defendant  and  the  plain- 
tiff appeals.  Affirmed.     Behearinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  Ralph  E.  Moody,  Mr.  Kenneth  L,  Pent  on,  Mr. 
William  D.  Fenton  and  Mr.  Ben  C.  Dey,  with  oral 
arguments  by  Mr.  Moody  and  Mr.  Kenneth  L.  Fenton. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  M.  Gearin,  Mr.  Charles  W.  Fulton,  Messrs. 
Teal,  Minor  £  Winfree  and  Mr.  W.  A.  Johnson,  with 
oral  arguments  by  Mr.  Wirt  Minor,  Mr.  Gearin  and 
Mr.  Fulton. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  precise  question  to  be  determined  is  whether 
there  was  any  competent  evidence  to  take  the  case  to 
the  jury.  Besides  the  writings  hereinafter  mentioned, 
the  evidence  is  found  in  the  deposition  of  the  decedent 
and  the  testimony  of  Julius  Christensen  and  W.  H. 
Hurlburt,  the  former  a  member  of  the  firm,  and  the  lat- 
ter president  and  general  manager  of  the  Power  Com- 
pany while  under  control  of  the  bank  and  the  firm. 
Muir  admitted  as  a  witness  that  he  entered  the  em- 
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ployment  of  the  bank  in  February,  1901,  at  a  salary 
of  $200  per  month,  which  was  agreed  upon  in  advance. 
He  continued  under  that  arrangement  until  April, 
1902,  from  which  date  to  December  31st  of  that  year 
he  drew  a  salary  of  $275  per  month.  During  the  year 
1903  he  received  a  monthly  compensation  agreed  upon 
in  advance  of  $400,  and  afterward  until  the  Power 
Company  was  sold,  he  received  $275  per  month.  He 
says : 

**  During  this  entire  time  it  was  frequently  stated 
by  Mr.  Fred  S.  Morris,  who  had  charge  of  the  business 
here  and  the  operations  of  Morris  &  Whitehead,  bank- 
ers, Morris  Bros.  &  Christensen,  and  Morris  Bros., 
in  this  territory,  that  I  was  inadequately  compensated, 
the  statement  being  commonly  that  Mr.  Brown,  Mr. 
Hurlburt,  and  myself  were  all  working  for  inadequate 
salaries;  that  this  was  recognized  by  our  employers, 
and  the  purpose  was  to  see  that  we  received  additional 
compensation.  There  was  never  anything  definite 
said  to  me,  just  how  this  compensation  would  be  paid ; 
there  was  no  promise  of  any  definite  amount,  or  any 
particular  thing,  but  there  was  a  continual  statement 
and  promise  that  there  was  recognition  of  the  fact 
that  I  and  the  other  two  men  spoken  of  were  very 
much  underpaid ;  that  this  was  appreciated,  that  they 
desired  me  and  them  to  continue  and  do  the  very  best 
we  could  to  co-operate  with  him,  making  things  a  suc- 
cess, and  upon  the  successful  issue  that  we  would  re- 
ceive substantial  reward,  putting  it  in  the  light  that, 
upon  the  failure,  as  I  looked  upon  it,  we  would  not  be 
expected  to  be  additionally  compensated,  but  upon 
the  issue  of  success  we  would  be,  and  we  were  urged 
in  that  way,  at  least  I  was,  to  do  the  very  best  we  could 
to  see  that  things  were  made  a  success.  * ' 

Giving  this  testimony  its  utmost  weight  it  is  plain 
there  was  nothing  in  the  contemplation  of  the  parties 
except  a  possible  honorarium  unsupported  by  any 
legal  obligation.    Under  the  contract  of  employment 
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his  services  were  met  by  the  consideration  of  his 
monthly  salary  settled  upon  in  advance.  Having 
already  agreed  to  render  these  services,  he  was  bound 
to  perform  them,  and  they  could  not,  as  a  considera- 
tion, support  any  additional  or  different  contract. 

It  should  be  observed  that  in  the  thirteenth  allega- 
tion of  the  complaint,  to  which  reference  has  been 
made,  the  plaintiff  founds  her  cause  of  action  upon  the 
contract  for  the  dissolution  of  the  firm,  and  it  is  stated 
as  an  inducement  thereto  and  as  part  of  the  agree- 
ment of  dissolution  the  defendants  promised  to  issue 
1,000  shares  of  Power  Company  stock  to  Muir.  The 
record  discloses  four  written  agreements  affecting  the 
liquidation  of  the  firm.  The  first  was  dated  January 
31,  1905,  and  provides  in  general  terms  that  the  part- 
nership should  terminate  by  July  1,  1905,  unless  con- 
tinued by  mutual  written  consent;  that  the  indebted- 
ness and  liabilities  of  the  firm  should  be  reduced  and 
paid  off  as  rapidly  as  possible  without  sacrificing  the 
interests  or  assets  of  the  concern;  and  that  no  more 
business  should  be  undertaken,  the  general  purpose 
being  to  enter  upon  a  course  of  liquidation  and  set- 
tlement of  the  affairs  of  the  firm.  The  original  agree- 
ment of  partnership  provided  that  Christensen  should 
be  owner  of  one  fifth  of  the  firm^s  property,  and  each 
of  the  two  Morris  brothers  should  own  two  fifths  of  the 
same,  and  that  the  partners  should  be  liable  for  the 
firm's  indebtedness  in  like  proportion.  The  next 
agreement  affecting  the  winding  up  of  the  firm's 
affairs  was  dated  June  26,  1905.  By  its  terms  Morris 
Bros.,  the  defendants  here,  assumed  the  payment  of 
the  Ivins  note  of  $100,000,  turned  over  to  Christensen 
647  shares  of  Catawba  Power  Company,  6%  shares  of 
Warren  &  Jamestown  Street  Railway  Company,  and 
2,383  shares  of  York  Haven  Water  &  Power   Com- 
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pany,  for  which  Christensen  transferred  to  them  49 
shares  of  Land  Company  of  Oregon,  2,096  shares  of 
Power  Company  stock,  and  all  his  interest  in  the  5,000 
shares  of  the  latter  stock  pledged  to  Ivins,  subject  to 
the  terms  of  the  pledge  and  his  option  to  purchase  the 
same  at  $50  per  share.  This  agreement  does  not  pur- 
port to  affect  the  remaining  interests  of  Christensen 
or  Morris  Bros,  in  the  Power  Company  stock  or  the 
other  assets  of  the  firm  still  on  hand.  The  next 
agreement  was  dated  June  27,  1905,  and  provided 
that  the  defendants  here,  on  or  before  August  1,  1905, 
should  personally  discharge  without  using  any  of  the 
partnership  assets,  all  the  firm's  obligations  repre- 
sented by  several  of  its  promissory  notes,  required 
Christensen  to  discharge  certain  other  of  its  obliga- 
tions, and  generally  provided  for  the  disposal  of  the 
remainder  of  the  firm's  assets.  The  fifth  paragraph 
states  that : 

''None  of  the  funds  or  assets  of  the  partnership 
shall  be  in  any  way  used  by  any  of  the  liquidating 
partners,  except  as  provided  herein.  The  said  funds 
shall  be  kept  separate  and  apart  from  and  be  in  no 
wise  commingled  with  any  other  funds  or  assets. 
All  moneys  of  the  partnership  shall  be  deposited  in 
the  name  of  and  to  the  credit  of  Morris  Bros.  & 
Christensen.'* 

Finally,  on  November  1,  1905,  the  members  of  the 
firm  made  their  last  written  stipulation,  so  far  as  the 
record  discloses,  winding  up  its  affairs  in  detail  ac- 
cording to  schedules  annexed  to  the  document,  and 
apportioned  among  themselves  the  liabilities  assumed 
by  each.  In  all  these  written  contracts  affecting 
liquidation  of  the  firm,  no  mention  whatever  is  made 
of  any  obligation  to  Muir  or  of  his  ownership  of  or 
right  to  any  of  the  stock  of  the  Power  Company.    On 
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the  contrary,  as  quoted  above,  they  expressly  inter- 
dicted any  use  of  the  assets  except  as  prescribed  in 
the  language  of  their  stipulations.  There  is  no  at- 
tempt whatever  to  prove  the  averment  of  the  complaint 
that  as  early  as  November  7,  1904,  the  partners  of 
the  firm  had  determined  to  issue  any  stock  to  Muir. 

2.  Plaintiff  offered  oral  testimony  to  show  that  in 
the  negotiations  culminating  in  the  agreement  of  Jime 
26,  1905,  the  partners  set  aside  1,000  shares  each  for 
Muir,  Brown  and  Hurlburt,  and  one  share  each  for 
J.  Frank  Watson  and  A.  B.  Croasman.  Such  prof- 
fered evidence  is  found  in  the  deposition  of  Muir, 
wherein  he  speaks  of  having  seen  a  certain  yellow 
paper  memorandum  shown  him  in  Philadelphia  in 
April  or  May,  1908,  by  James  H.  Morris,  whereon 
were  set  down  in  the  latter  ^s  handwriting  1,000  shares 
each  for  Muir  and  Hurlburt,  and  he  thinks  2,000  for 
Brown,  which  Morris  told  him  were  made  when  the 
agreement  of  June  26,  1905,  was  framed  so  as  to  de- 
termine what  would  be  left  of  the  Power  Company 
stock  to  be  disposed  of  between  the  partners.  The 
witness  Christensen  also  testified  about  the  same  mem- 
orandum all  over  the  objections  of  the  defendants. 
The  plaintiff  relies  upon  this  paper  to  prove  the  fixing 
of  the  then  yet  undetermined  amount  of  extra  re- 
muneration to  be  awarded  to  her  decedent.  If  it  was 
of  any  value  as  proof,  the  paper  itself  was  the  best 
evidence;  but  curiously  enough,  no  effort  appears  to 
have  been  made  to  produce  it  or  to  account  for  its 
absence.  Not  only  so,  but  s  Muir,  avowing  his  com- 
plete forgetfulness  of  it,  offered  as  evidence  of  its 
contents  part  of  a  written  statement  made  by  himself 
May  30,  1908,  when,  as  he  says,  the  matter  was  fresh 
in  his  memory,  covering  his  recollection  of  the  conver- 


May,  1916.]  Mum  v.  Mobrib.  389 


sation  with  Morris  and  the  terms  of  the  paper  which 
the  latter  exhibited  to  him. 

In  the  light  of  such  cases  as  Wiseman  v.  Northern  Pac. 
R.  R.  Co.,  20  Or.  425  (26  Pac.  272,  23  Am.  St.  Eep.  135), 
Jones  V.  Teller,  65  Or.  328  (133  Pac.  354),  and  Parker 
V.  Smith  Lumber  Co.,  70  Or.  41  (138  Pac.  1061),  the 
witness,  though  clearly  remembering  the  same,  could 
not  be  permitted  to  state  the  contents  of  the  paper, 
unless  some  showing  was  made  to  account  for  not 
producing  it.  Much  less,  in  the  absence  of  such  ex- 
planation, could  he  substitute  his  own  memorandum 
of  his  remembrance  of  its  terms. 

3.  All  this,  however,  as  stated  in  the  complaint,  was 
part  of,  and  hence,  as  a  matter  of  law,  was  merged  in, 
the  written  agreement,  and  cannot  affect  the  condi- 
tions thereof  as  thus  finally  settled. 

We  here  recite  the  oft-quoted  Section  713,  L.  0.  L. : 

'*When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representatives  or 
successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing, 
except  in  the  following  cases : 

**1.  Where  a  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings ; 

**2.  Where  the  validity  of  the  agreement  is  the 
fact  in  dispute.  But  this  section  does  not  exclude 
other  evidence  of  the  circumstances  under  which  the 
agreement  was  made,  or  to  which  it  relates,  as  defined 
in  Section  717,  or  to  explain  an  ambiguity,  intrinsic 
or  extrinsic,  or  to  establish  illegality  or  fraud.  The 
term  ^agreement'  includes  deeds  and  wills  as  well  as 
contracts  between  parties.  *  * 

4.  The  plaintiff  argues  that  she  was  entitled  to 
show  the  actual  consideration  of  the  contract  in  ques- 
tion ;  that  she  is  not  bound  by  its  terms,  and  may  show 
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other  conditions  supporting  her  claim.  It  must  be 
admitted  that  the  talk  about  other  possible  additional 
compensation  was  not  definite  enough  to  constitute  a 
legal  obligation.  As  a  corollary  to  this,  it  is  plain 
that  the  amount  and  manner  of  additional  pay  rested 
solely  in  the  discretion  of  the  employers,  and  without 
some  definite  stipulation  supported  by  sufficient  con- 
sideration, no  liability  would  accrue  against  them.  It 
is  indispensable,  therefore,  for  the  plaintiff  to  show 
some  such  contract.  Indeed,  this  is  the  avowed  theory 
of  the  complaint,  as  stated  in  the  thirteenth  paragraph. 
The  plaintiff  must  therefore  claim  under  the  contract 
of  dissolution  or  not  at  all.  Her  demand  cannot  rise 
above  its  source.  If  the  theory  of  the  complaint  is 
sound,  Muir  was  in  every  sense  of  the  word  a  privy  to 
the  contract  of  dissolution,  both  by  the  allegations  of 
that  pleading  and  the  operation  of  the  law.  Under 
the  provisions  of  Section  713,  L.  0.  L.,  no  other  evi- 
dence is  admissible  to  declare  the  terms  of  the  con- 
tract, except  the  writing  itself.  The  partners  had  a 
right  to  contract  as  they  chose  concerning  the  assets 
of  their  own  firm.  It  is  true  enough,  as  argued  by  the 
plaintiff,  they  could  have  disposed  of  the  personalty 
of  the  concern  by  oral  agreement,  and  have  fastened 
upon  it  a  trust  in  favor  of  anyone  they  chose  to  men- 
tion. But  although  it  is  competent  to  create  a  trust 
in  chattels  by  parol,  yet  it  is  equally  true  that  when 
parties  have  reduced  their  contract  to  writing,  even 
about  a  matter  that  might  have  been  left  to  recollec- 
tion, that  instrument  is  the  exclusive  standard  to  which 
their  obligation  must  be  referred.  Taken  altogether, 
the  contracts  already  mentioned  constitute  a  complete 
disposition  of  all  the  assets  of  the  firm  in  detail.  They 
are  binding  not  only  upon  the  parties  themselves,  but 
also  upon  those  who  claim  under  them.  The  writings 
left  nothing  to  determine  respecting  the  stock  in  que's- 
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tion.  All  the  shares  were  finally  and  effectively  dis- 
posed of,  nothing  remaining  to  be  done.  In  other 
words,  the  contract  was  complete  within  itself  about 
all  such  matters.  Therefore,  it  cannot  be  varied  by 
parol  testimony.  The  case  is  essentially  controlled 
by  Oregon  Mill  Co.  v.  Kirkpatrick,  66  Or.  21  (133  Pac. 
69),  where  a  similar  question  was  involved.  In  brief, 
unless  Muir  was  privy  to  the  contracts  involving  dis- 
position of  the  shares  in  question,  he  cannot  claim  the 
benefit  of  them.  On  the  other  hand,  if  he  was  privy 
to  them,  he  must  take  them  as  he  found  them.  In 
them,  however,  as  before  stated,  there  is  no  provision 
for  his  benefit. 

The  principle  is  stated  thus  by  Mr.  Chief  Justice 
Moore  in  Pacific  Biscuit  Co.  v.  Bugger,  42  Or.  513  (70 
Pac.  523) : 

**The  rule  that  an  instrument  in  writing  cannot  be 
contradicted  or  varied  by  parol  evidence  applies  only 
between  the  parties  and  their  privies,  and  cannot  be 
invoked  in  controversies  between  third  parties  and 
any  of  the  parties  to  the  contract. ' ' 

In  that  case  a  son  had  executed  to  his  mother  a  bill 
of  sale  of  a  stock  of  goods  in  his  possession  absolute 
on  its  face,  but  in  reality  as  a  mortgage  to  secure  her 
for  moneys  which  she  had  advanced  to  him.  The  plain- 
tiff, claiming  that  the  son  in  control  of  the  business 
was  her  agent,  sued  her  for  the  price  of  certain  goods 
delivered  to  him  and  which  he  had  included  in  the  bill 
of  sale.  The  paper  was  offered  to  prove  her  absolute 
ownership  of  the  stock  of  goods.  This  document  was 
thus  drawn  in  question  collaterally  between  parties, 
one  of  whom  was  a  stranger  to  it,  and  it  was  held  that 
she  might  show  the  real  object  of  the  contract  as 
against  the  stranger.  In  such  cases  as  the  American 
Contract  Co.  v.  Bullen  Bridge  Co.,  29  Or.  549  (46  Pac. 
138),  only  the  rate  of  payment  and  quality  of  the  prop- 
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erty  to  be  delivered  was  specified  in  the  offer  and 
acceptance  of  the  parties,  nothing  being  said  about 
the  quantity  to  be  furnished.  It  is  plain  in  such  a 
case  that  not  all  the  contract  is  included  in  the  writing, 
and  that  the  remainder  of  the  terms  may  be  proven  by 
parol.  In  the  instant  case,  however,  the  contracts  are 
complete  in  themselves,  leaving  nothing  more  to  be 
said. 

5.  The  plaintiff  cannot  import  into  them  any  addi- 
tional stipulation  inuring  to  her  benefit  on  the  pretense 
that  she  is  merely  inquiring  into  the  consideration^ 
The  provisions  of  the  agreements  constituting  the 
consideration  are  contractual  in  their  nature,  and  not 
merely  monetary.  Within  the  meaning  of  StUherlin 
V.  Bloomer,  50  Or.  398  (93  Pac.  135)  : 

*  *  The  consideration  specified  in  the  written  contract 
consists  of  certain  acts  to  be  performed,  and  the  au- 
thorities are  practically  unanimous  in  holding  that, 
where  the  statement  in  the  written  instrument  as  to 
the  consideration  is  of  a  contractual  nature,  as  where 
the  consideration  consists  of  a  specific  and  direct 
promise  by  one  of  the  parties  to  perform  certain  acts, 
it  cannot  be  changed  or  modified  by  parol  or  extrinsic 
evidence. ' ' 

All  the  assignments  of  error  upon  which  the  plain- 
tiff relies  are  bottomed  upon  an  effort  to  go  behind 
the  written  contract  of  dissolution  and  prove  by  oral 
testimony  an  agreement  for  the  benefit  of  the  plain- 
tiff's decedent.  They  must  all  yield  to  the  rule  de- 
clared by  Section  713,  L.  0.  L.,  and  cannot  avail  the 
plaintiff  at  this  juncture.  The  judgment  of  the  Cir- 
cuit Court  was  right,  and  must  be  affirmed. 

Affibmbd. 

Mr.  Chief  Jxtstiob  Moobb  and  Mb.  Justicb  Habbis 
concur. 

Mr.  Justice  Bean  dissents. 
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Denied  Maj  16,  1919. 

On  Petition  pob  RBHEABiNa 

(157  Pac.  785.) 

In  Banc.    Statement  by  Mb.  Jxtsticb  Harris. 

In  response  to  an  urgent  petition  for  a  rehearing 
the  entire  record  has  again  been  examined.  Morris 
&  Whitehead,  Bankers,  was  a  corporation  which  owned 
and  had  control  of  several  other  corporations,  includ- 
ing the  Oregon  General  Electric  Company,  which  was 
incorporated  on  December  6, 1901,  with  a  capital  stock 
of  $2,000,000  divided  into  20,000  shares.  W.  T.  Muir 
and  three  others  each  subscribed  for  one  share  of  the 
stock  of  the  Oregon  General  Electric  Company,  and 

the  balance  of  the  stock  was  subscribed  by  Fred  S. 
Morris,  who  held  the  stock,  however,  as  the  property 
of  Morris  &  Whitehead,  Bankers.  On  June  7,  1902, 
the  name  of  the  Oregon  General  Electric  Company 
was  changed  to  the  Oregon  Water  Power  &  Railway 
Company.  On  November  24,  1902,  Julius  Christen- 
sen  and  the  defendants  James  H.  Morris  and  Fred  S. 
Morris  formed  a  partnership  under  the  name  of  Morris 
Bros.  &  Christensen,  and  succeeded  to  all  the  assets 
and  business  of  Morris  &  Whitehead,  Bankers.  The 
capital  stock  of  the  Oregon  Water  Power  &  Railway 
Company  was  transferred  from  the  corporation  of 
Morris  &  Whitehead,  Bankers,  to  the  partnership  of 
Morris  Bros.  &  Christensen,  the  partnership  agreement 
making  James  H.  Morris  and  Fred  S.  Morris  each  the 
owner  of  two  fifths  and  Julius  Christensen  the  owner 
of  one  fifth  of  the  stock  so  transferred.  In  June, 
1905,  the  partnership  of  Morris  Bros.  &  Christensen 
was  dissolved,  and  about  the  same  time  James  H. 
Morris   and  Fred  S.  Morris  formed  a  partnership 
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under  the  name  of  Morris  Bros.  When  the  firm  of 
Morris  Bros.  &  Christensen  was  dissolved,  all  the 
assets,  including  stock  in  the  Oregon  Water  Power  & 
Railway  Company,  which  were  apportioned  to  James 
U.  Morris  and  Fred  S.  Morris,  were  taken  over  by  the 
partnership  of  Morris  Bros.  In  April,  1906,  Morris 
Bros,  sold  all  their  stock  in  the  Oregon  Water  Power 
&  Railway  Company  for  $65  per  share. 

W.  T.  Muir,  an  attorney,  who  occupied  a  high  posi- 
tion in  the  profession,  entered  the  service  of  Morris 
&  Whitehead,  Bankers,  on  February  15,  1901,  and  his 
itmployment  was  continued  by  his  successors  in  in- 
terest until  April,  1906,  when  Morris  Bros,  sold  all 
their  Oregon  Water  Power  &  Railway  Company  stock. 
Mr.  Muir  received  an  agreed  salary  of  $200  per  month 
until  April,  1902 ;  pursuant  to  an  agreement  made  in 
advance  the  amount  was  $275  per  month  from  April, 
1902,  to  December  31,  1902;  during  1903  the  agreed 
salary  was  $400  per  month;  on  January  1,  1904,  the 
salary  was  arbitrarily  reduced  by  the  employer  to 
$275  per  month,  and  while  Mr.  Muir  did  not  formally 
agree  to  the  reduction,  he  continued  to  receive  $275 
per  month  without  objection  during  the  remaining 
period  of  his  service. 

The  amended  complaint  alleges  that  W.  T.  Muir 
**  entered  into  the  service  and  employment  of  the  said 
Morris  &  Whitehead,  Bankers,  for  an  agreed  salary 
as  the  attorney  and  counsel  of  said  Morris  &  White- 
bead,  Bankers,'*  and  it  was  agreed  that  he  would  act 
as  legal  adviser  for  that  corporation  and  for  other 
corporations  then  owned  and  controlled  by  Morris  & 
Whitehead,  Bankers;  that  acting  through  its  repre- 
sentative Fred  S.  Morris,  the  employer,  Morris  & 
Whitehead,  Bankers,  agreed  with  W.  T.  Muir  that  he 
was  inadequately  compensated  for  the  services  he  was 
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then  performing,  and  that  if  he  would  continue  in  the 
service  for  such  salary  and  devote  his  best  energies 
to  the  success  of  the  corporation,  he  would  receive  ad- 
ditional compensation  for  his  services,  and  that  such 
additional  compensation  would  be  **an  interest  in  the 
property,  shares  of  stock,  profits,  and  business  of  the 
said  Oregon  Water  Power  &  Eailway  Company  and 
of  the  said  other  corporations  then  owned,  promoted, 
and  operated  by  the  said  Morris  &  Whitehead, 
Bankers;  that  at  said  time  the  amount  and  extent 
of  the  interest  of  the  property,  shares  of  stock,  profits, 
and  business  in  the  said  Oregon  Water  Power  &  Rail- 
way Company,  and  said  other  corporations  which  the 
said  William  T.  Muir  under  said  agreement  was  to 
receive  as  additional  compensation  which  was  not 
then  and  there  fixed  or  determined,  but  the  amount  of 
such  interest  in  the  property,  shares  of  stock,  profits 
and  business  of  the  said  Oregon  Water  Power  &  Rail- 
way Company,  and  said  other  corporations,  which  the 
said  William  T.  Muir  was  to  receive,  as  aforesaid,  was 
to  be  thereafter  fixed  and  determined  as  soon  as  the 
business  of  the  said  Oregon  Water  Power  &  Railway 
Company,  and  the  said  other  corporations,  and  the 
business  of  the  said  Morris  &  Whitehead,  Bankers, 
should  be  made  and  become  successful  and  profitable.'* 
It  is  then  alleged  that  the  partnership  of  Morris 
Bros.  &  Christensen  assumed  and  agreed  to  pay  all 
the  liabilities  of  the  corporation  called  Morris  & 
Whitehead,  Bankers,  and  that  the  partnership  agreed 
that  W.  T.  Muir  was  inadequately  paid,  and  that  if 
he  would  devote  his  best  energies  to  the  properties  of 
his  employers  he  would  receive  as  additional  com- 
pensation **an  interest  in  the  property,  shares  of 
stock,  profits  and  business'*  of  the  corporations  op- 
erated by  Morris  Bros.  &  Christensen,  the  extent  of 
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such  additional  compensation  to  be  determined  after- 
ward. 

The  plaintiff  continues  the  narrative  by  averring 
that  on  or  about  November  7, 1904,  in  accordance  with 
the  agreements  made  with  Morris  &  Whitehead, 
Bankers,  and  Morris  Bros.  &  Ghristensen,  relative  to 
additional  compensation,  the  partners  in  the  firm  of 
Morris  Bros.  &  Christensen  agreed  among  themselves 
that  the  amount,  character  and  manner  of  payment  of 
the  additional  compensation  which  W.  T.  Muir  was  to 
receive  would  be  1,000  shares  of  the  capital  stock  of 
the  Oregon  Water  Power  &  Railway  Company,  but 
that  the  stock  was  not  issued  to  him.  The  pleading 
proceeds  by  alleging  that  when  the  partnership  of 
Morris  Bros.  &  Christensen  was  dissolved,  and  as  a 
part  of  the  dissolution  agreement  the  dissolving  part- 
ners agreed  that  the  1,000  shares  of  the  Oregon  Water 
Power  &  Bailway  Company  stock  which  the  partner- 
ship had  in  November,  1904,  determined  to  issue  to 
Muir  would  be  and  was  his  property,  and  that  he  was 
entitled  to  the  stock  as  additional  compensation;  and 
that  it  was  agreed  between  **  Julius  Christensen  on 
the  one  hand,  and  the  said  James  H.  Morris  and  Fred 
S.  Morris  on  the  other  hand,**  that  James  H.  Morris 
and  Fred  S.  Morris  would  deliver  to  W.  T.  Muir  im- 
mediately after  the  dissolution  of  the  agreement  1,000 
shares  of  the  capital  stock  of  the  Oregon  Water  Power 
&  Bailway  Company,  and  *  *  that  in  furtherance  and  in 
part  performance  of  the  said  agreement  of  dissolution 
of  the  said  partnership  of  Morris  Bros.  &  Christensen 
made  between  the  said  members  thereof  as  aforesaid, 
the  said  Julius  Christensen,  then  and  there  assigned, 
turned  over,  and  delivered  unto  the  said  James  H. 
Morris  and  Fred  S.  Morris  all  of  the  capital  stock  of 
the  said  Oregon  Water  Power  &  Railway  Company 
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then  owned  by  the  said  Julius  Christensen  and  all  of 
his  interest  in  the  said  Oregon  Water  Power  &  Rail- 
way Company.  *  ^ 

The  complaint  concludes  by  averring  that  Morris 
Bros,  sold  the  capital  stock  of  the  Oregon  Water 
Power  &  Bailway  Company,  including  the  1,000  shares 
which  should  have  been  delivered  to  W.  T.  Muir  for 
$65  per  share,  on  account  of  which  it  is  alleged  that 
the  defendants  are  indebted  to  the  plaintiff  in  the  sum 
of  $65,000.  The  defendants  deny  that  they  or  any  of 
their  predecessors  ever  agreed  to  pay  W.  T.  Muir 
additional  compensation,  and  they  likewise  deny  that 
they  or  any  of  their  predecessors  agreed  to  issue  stock 
to  W.  T.  Muir.  This  appeal  results  from  a  judgment 
of  nonsuit.  Afpibmuk    BsHEABiNa  Denied. 

For  the  petition  there  was  a  brief  over  the  names  of 
Mr.  Ralph  E.  Moody,  Mr.  Ben  C.  Dey,  Mr.  William  D. 
Fenton  and  Mr.  Kenneth  L.  Fenton,  with  an  oral  argu- 
ment by  Mr.  Moody. 

Contra,  there  was  a  brief  over  the  names  of  Mr. 
John  M.  Gearin,  Messrs.  Teal,  Minor  £  Winfree,  Mr. 
W.  A.  Johnson  and  Mr.  Charles  W.  Fulton,  with  an 
oral  argument  by  Mr.  Gearin. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

It  appears  from  the  statement  already  made  that 
W.  T.  Muir  was  employed  from  February  15,  1901, 
until  November  24,  1902,  by  Morris  &  Whitehead, 
Bankers,  from  November  24, 1902,  until  June  26, 1905, 
by  Morris  Bros.  &  Christensen,  and  from  June  26, 
1905,  until  the  sale  of  the  Oregon  Water  Power  & 
Bailway   Company   stock  in  April,   1906,  by  Morris 
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Bros. ;  from  the  time  of  the  organization  of  the  Oregon 
Water  Power  &  Railway  Company  nntil  April,  1906, 
the  employer  owned  the  controlling  interest  in  that 
company,  and  was  also  interested  in  the  promotion 
and  operation  of  other  corporations;  and  from  the 
commencement  to  the  end  of  his  employment  Mr.  Muir 
regularly  received  a  monthly  salary,  the  amount  of 
which  was  either  expressly  agreed  upon  in  advance  or 
was  received  without  objection  and  without  a  demand 
for  more. 

All  that  part  of  the  amended  complaint  which  re- 
cites that  Morris  &  Whitehead,  Bankers,  and  its  suc- 
cessor, Morris  Bros.  &  Christensen,  stated  that  W.  T. 
Muir  was  receiving  an  inadequate  salary,  and  that  he 
would  receive  an  additional  compensation  **to  be 
thereafter  fixed  and  determined''  as  soon  as  the  busi- 
ness **  should  be  and  become  successful  and  profit- 
able,'* is  only  pleaded  by  way  of  inducement  to  the 
allegation  that  as  a  part  of  the  dissolution  agreement 
the  partners  in  the  firm  of  Morris  Bros.  &  Christensen 
agreed  that  the  1,000  shares  in  the  Oregon  Water 
Power  &  Railway  Company  should  be  issued  by  Morris 
Bros,  to  W.  T.  Muir  as  payment  of  such  additional 
compensation.  When  the  evidence  and  pleadings  are 
stripped  to  the  final  analysis,  the  question  for  solution 
is  whether  there  is  any  legal  evidence  to  support  the 
claim  that  when  James  H.  Morris  and  Fred  S.  Morris 
and  Julius  Christensen  dissolved  partnership  they 
agreed  among  themselves  that  Morris  Bros,  would  issue 
1,000  shares  of  Oregon  Water  Power  &  Railway  Com- 
pany stock  to  W.  T.  Muir.  The  plaintiff  is  not 
seeking  to  recover  the  reasonable  value  of  services 
rendered  less  the  salary  paid,  but  the  executrix  is  at- 
tempting to  recover  the  amount  received  for  a  definite 
number  of  shares  of  stock  which  it  is  alleged  should 
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have  been  delivered  to  W.  T.  Muir  as  his  property. 
If  the  partners  did  not  agree  that  the  1,000  shares  of 
stock  should  be  issued  to  Muir,  then  the  plaintiff  could 
not  recover,  because  this  action  is  predicated  upon 
an  agreement  to  issue  stock  alleged  to  have  been  made 
between  the  partners  when  they  dissolved  the  part- 
nership. It  therefore  becomes  necessary  to  ascertain 
what  the  dissolving  partners  agreed  to  do. 

The  defendants  contend  that  the  agreements  of  the 
partners  are  found  in  four  writings,  and  that  the 
inquiry  must  be  limited  to  those  writings;  and  the 
plaintiff  argues  that  she  is  entitled  to  show  by  parol 
that  the  partners  agreed  that  Morris  Bros,  would 
deliver  to  W.  T.  Muir  1,000  shares  of  Oregon  Water 
Power  &  Railway  Company  stock.  The  four  writings 
consist  of  a  preliminary  agreement  looking  toward  a 
dissolution  and  dated  January  31,  1905,  an  agreement 
made  June  26,  1905,  which  provides  for  a  transfer  of 
stock  in  different  corporations,  a  dissolution  agree- 
ment entered  into  June  27,  1905,  and  finally  a  paper 
signed  on  November  2,  1905,  which  closes  the  partner- 
ship for  all  purposes.  The  first  instrument  stipulates 
that  the  partnership  shall  terminate  on  or  before  July 
1,  1905,  and  that  **the  assets  of  the  partnership  shall 
be  divided  among  the  said  three  partners  as  their 
respective  interests  may  appear  * ' ;  and  it  also  provides 
that  the  *  indebtedness  and  liabilities  of  said  partner- 
ship, as  per  list  attached  hereto,  and  as  per  list  to  be 
furnished  as  soon  as  possible  by  the  Portland  office 
and  made  a  part  of  this  agreement,  shall  be  reduced 
and  paid  off  as  rapidly  as  possible.  ♦  •  '^  By  the 
terms  of  the  second  instrument  James  H.  Morris  and 
Fred  S.  Morris  assume  and  agree  to  pay  to  Eugene 
Ivins  $100,000,  which  the  partnership  had  borrowed 
from  him,  and  the  Morrises  transfer  to  Julius  Chris- 
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tensen  a  specified  nnmber  of  shares  of  stock  in  three 
different  corporations,  in  consideration  of  which 
Julius  Christensen  assigns  to  James  H.  Morris  and 
Fred  S.  Morris  certain  shares  of  stock,  including 
2,096  shares  of  Oregon  Water  Power  &  Railway  Com- 
pany stock,  and  **all  the  right,  title  and  interest  of 
said  Julius  Christensen  in  and  to'*  5,000  shares  of 
Oregon  Water  Power  &  Railway  Company  stock  then 
in  the  hands  of  Eugene  Ivins  to  secure  the  $100,000 
loan ;  the  Morrises  are  authorized  to  do  every  act  that 
**may  be  necessary  to  fully  vest  the  title  of  said  shares 
of  stock  and  all  thereof  in  the  said  James  H.  Morris 
and  the  said  Fred  S.  Morris,  free  and  dear  of  all 
claims  and  demands/'  The  first  stipulation  contained 
in  the  dissolution  agreement  dated  June  27,  1905, 
reads  thus : 

**The  said  partnership  shall  terminate  on  July  1, 
1905,  and  all  of  the  assets  of  the  partnership,  as  shown 
by  the  partnership  books,  shall  be  sold  and  disposed 
of  by  the  liquidating  partners  as  herein  provided.*' 

This  instrument  specifies  and  makes  provisions  for 
the  payment  of  various  items  of  partnership  indebted- 
ness, and  then  declares  that: 

** After  all  the  liabilities  of  the  said  firm  are  paid 
and  discharged,  and  upon  the  compliance  herewith 
by  the  several  parties  hereto,  the  proceeds  of  securi- 
ties or  the  securities  themselves  on  hand  shall  be  di- 
vided between  the  partners,  in  accordance  with  the 
said  partnership  agreement  dated  December  27, 1903. ' ' 

The  writing  dated  December  27,  1903,  specifies  the 
extent  of  the  interest  of  the  several  partners,  and 
makes  each  partner  the  owner  of  one  third  of  all  prop- 
erty acquired  after  July  1,  1903,  while  Christensen 
only  owns  a  one  fifth  interest  in  all  property  acquired 
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prior  to  July  1, 1903.    The  dissolution  agreement  of 
June  27th  concludes  by  asserting  that : 

'*None  of  the  funds  or  assets  of  the  partnership 
shall  be  in  any  way  used  by  any  of  the  liquidating 
partners,  except  as  provided  herein/' 

The  final  agreement  made  on  November  2,  1905, 
opens  with  the  statement  that : 

**It  is  desired  at  this  time  to  finally  close  the  part- 
nership relations  and  make  a  final  settlement  and  dis- 
tribution of  the  assets  of  the  said  partnership  and  of 
its  remaining  outstanding  obligations.'' 

Christensen  agrees  to  pay  to  the  Morrises  a  certain 
sum  of  money,  for  which  he  is  to  receive  certain  notes, 
bonds  and  accounts  which  are  itemized.  The  writing 
also  discloses  that: 

**The  said  James  H.  Morris  and  Fred  S.  Morris 
further  agree  to  pay  all  liabilities  of  the  firm  of  Morris 
Bros.  &  Christensen,  as  evidenced  by  the  books  and 
records  of  said  firm  as  of  this  date,  as  enumerated  in 
the  schedule  hereto  annexed,  marked  Exhibit  C;  the 
said  James  H.  Morris  and  Fred  S.  Morris  to  receive 
in  consideration  of  said  payment  and  the  other  obliga- 
tions assumed  by  them  herein  the  assets  of  the  said 
firm  of  Morris  Bros.  &  Christensen,  enumerated  in 
the  schedule  hereto  annexed  marked  Exhibit  D." 

6-9.  These  four  instruments,  made  in  1905,  were 
designed  to  cover  all  the  assets  and  liabilities  of  the 
partnership  of  Morris  Bros.  &  Christensen.  The  assets 
and  liabilities  of  the  partnership  are  all  made  definite 
and  certain;  there  is  an  itemized  list  of  the  liabilities 
to  be  assumed  by  Christensen,  and  also  a  schedule 
of  the  debts  to  be  paid  by  the  Morrises,  and  yet  no 
book  or  writing  contains  any  reference  to  any  claim 
of  W.  T.  Muir  for  additional  compensation,  nor  is 
there  a  single  written  word  which  even  intimates  that 
he  is  entitled  to  any  stock.    Neither  the  Morrises  nor 
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Christensen  owned  any  interest  in  any  Oregon  Water 
Power  &  Railway  Company  stock  except  as  a  member 
of  the  firm  of  Morris  Bros.  &  Christensen,  and  there- 
fore every  share  of  stock  which  the  Morrises  and 
Christensen  had  an  interest  in  was  a.  partnership 
asset.  As  shown  on  its  face  the  plain  purpose  of  the 
paper  dated  June  26,  1905,  among  other  things,  was 
the  transfer  to  the  Morrises  of  the  interest  owned  by 
Christensen  in  all  the  Oregon  Water  Power  &  Bail- 
way  Company  stock  which  the  partnership  possessed. 
The  manifest  object  of  the  writing  is  confirmed  by  the 
following  testimony  of  Christensen,  who  was  not 
friendly  to  the  Morrises: 

**I  executed  or  transferred  all  my  stock  that  stood 
in  my  name  at  the  time  of  our  dissolution  agreement 
in  June,  1905.'* 

And,  finally,  all  doubt  is  removed  by  the  amended 
complaint  where  the  plaintiff  expressly  alleges: 

That  in  part  performance  of  the  dissolution  agree- 
ment **  Julius  Christensen,  then  and  there  assigned, 
turned  over  and  delivered  unto  the  said  James  H. 
Morris  and  Fred  S.  Morris  all  of  the  capital  stock  of 
the  said  Oregon  Water  Power  &  Eailway  Company 
then  owned  by  the  said  Julius  Christensen  and  all  of 
his  interest  in  the  said  Oregon  Water  Power  &  Bail- 
way  Company.'* 

The  writing  of  June  26,  1905,  the  testimony  of 
Christensen,  and  the  pleading  of  the  plaintiflF  all  agree 
that  Christensen  transferred  to  James  H.  Morris  and 
Fred  S.  Morris  all  his  interest  in  all  the  Oregon  Water 
Power  &  Bailway  Company  stock  owned  by  the  part- 
nership. The  consideration  for  this  transfer  of  stock 
as  shown  by  the  writing  is  of  a  contractual  rather 
than  of  a  monetary  nature ;  and  the  general  rule  is  that 
the  recital  of  a  contractual  consideration  excludes  the 
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idea  that  any  other  agreements  are  to  be  performed 
or  of  there  being  any  other  consideration:  Sutherlin 
V.  Bloomer,  50  Or.  398  (93  Pac.  135).  The  writing  of 
June  26th  expressly  states  that  the  consideration  for 
the  slock  transferred  by  Christensen  is  the  assign- 
ment of  certain  other  stock  to  him,  and  the  agreement 
of  the  Morrises  to  pay  the  note  held  by  Ivins,  and 
applying  the  precedent  established  by  Oregon  Mill  Co. 
V.  Kirkpatrick,  66  Or.  21  (133  Pac.  69),  the  plaintiff 
cannot  enlarge  that  consideration  by  showing  that 
there  was  a  parol  agreement  that  the  Morrises  should 
do  something  more.  Moreover,  the  four  writings 
which  relate  to  the  dissolution  of  the  partnership 
itemize  the  liabilities  which  Christensen  is  to  assume, 
and  enumerate  in  detail  the  debts  which  the  Morrises 
are  to  pay,  so  that  there  is  no  room  for  any  claim  that 
parol  testimony  is  needed  to  explain  the  writings  be- 
cause they  explain  themselves  and  specifically  identify 
the  debts  to  be  paid  by  the  Morrises.  The  plaintiff 
claims  under  the  dissolution  agreement,  and  there- 
fore her  right  to  recover,  if  any  exists,  must  be  refer- 
able to  and  measured  by  the  dissolution  agreement; 
the  four  writings,  which  evidence  the  agreement, 
itemize  every  liability  assumed  by  the  Morrises;  the 
writing  which  transfers  the  Oregon  Water  Power 
&  Railway  Company  stock  states  the  exact  considera- 
tion for  the  transfer;  the  writings  do  not  indulge  in 
generalities,  but  they  speak  with  precision  and  give 
in  detail  the  agreements  to  be  performed  and  the  acts 
to  be  done  by  the  Morrises,  and,  as  a  consequence, 
these  writings  must  be  deemed  to  contain  all  the  terms 
of  the  dissolution  agreement  concerning  the  Oregon 
Water  Power  &  Railway  Company  stock ;  the  dissolu- 
tion agreement  as  found  in  the  writings  does  not  make 
any  reference  to  the  payment  of  additional  compensa- 
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tion  to  W.  T.  Muir  or  the  issnance  of  Oregon  Water 
Power  &  Bailway  Company  stock  to  him,  and  there- 
fore the  plaintiff  cannot  by  parol  evidence  impose 
npon  the  defendants  an  obligation  not  created  by  any 
of  the  writings. 
The  petition  for  rehearing  is  denied. 

Ajtpibmed.    Beheabikq  Dbnied. 


Argued  Marcb  27,  affirmed  April  11,  rehearing  denied  Maj  16,  1910. 

HINKEL  V.  OREGON  CHAIB  CO. 

(156  Pac.  488;  157  Pac.  789.) 

Evidence — Bzperlm^its. 

1.  In  an  action  for  personal  injuries  to  a  servant  from  a  piece 
of  wood  thrown  by  a  saw,  evidence  as  to  experiments  made  with  the 
same  saw  under  practically  identical  condition  was  admissible. 

New  Trial— Mlscondnct  of  Jtry— Affidavits— Hearsay. 

2.  Affidavits  of  the  plaintiff  and  his  counsel,  on  motion  for  new 
trial  as  to  misconduct  of  the  jury  during  deliberation^  were  inad- 
missible as  neceseary  hearsay. 

Trial— Verdict— Affidavits  of  Jurors  to  Impeacb. 

3.    The  affidavit  of  a  juror  cannot  be  received  to  impeach  the  ver- 
dict. 

New  Trial — Grounds — ^Falsity  of  Juror's  Testimony. 

4.  Where  the  falsitjr  of  a  juror's  testimony  on  his  primary  ex- 
amination as  to  material  matters  is  shown  by  competent  evidence, 
a  new  trial  should  be  granted  at  the  motion  of  the  losing  party. 

New  Trial— Verdict— Impeachment  by  Jurors'  Affidavits. 

5.  The  affidavits  of  jurors  are  not  competent  evidence,  on  a 
motion  for  new  trial,  to  prove  the  misconduct  of  a  member  of  the 
jurv,  while  such  body  was  deliberating,  by  stating  that  he  knew 
plaintiff,  had  seen  him  previously  injured,  and  that  the  present  liti- 
ffation  was  a  scheme  to  get  money  out  of  the  defendant  for  the 
former  injury. 

[As  to  jurors'  affidavits  and  statements  in  support  of  motion 
for  new  tnal,  see  note  in  12  Am.  Dec  142.] 

From  Multnomah:  Bobsbt  G.  Mobbow^  Judge. 
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Department  1.    Statement  by  Mb.  Justiob  Bbitsoit. 

This  is  Enaction  by  George  Hinkel  against  the 
Oregon  Chair  Company,  a  Corporation,  to  recover 
damages  for  the  loss  of  the  sight  of  an  eye. 

The  complaint  alleges  that  while  plaintiff  was  work- 
ing in  defendant's  factory  cutting  off  the  ends  of  a 
handful  of  small  sticks,  called  **  stretcher s, '  *  with  a 
trimming  saw,  a  small  piece  of  wood  was  thrown  up 
from  the  saw,  striking  him  in  the  eye  and  causing  the 
injury  upon  which  this  action  is  based ;  that  the  acci- 
dent would  not  have  occurred  if  a  proper  guard  had 
been  placed  over  the  saw.  During  the  trial  it  devel- 
oped that  plaintiff  had  been  the  victim  of  another 
accident  some  six  or  seven  years  before,  in  which  he 
had  lost  the  sight  of  the  other  eye,  for  which  he  prose- 
cuted an  action  for  damages.  From  a  verdict  and 
judgment  for  the  defendanty  plaintiff  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  SchmUt  dk  Schmitt,  with  an  oral  argument  by 
Mr.  L.  E.  Schmitt. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  F.  G.  Howell  and  Messrs.  Wilbur,  Spencer  <& 
Beckett,  with  an  oral  argument  by  Mr.  HoiveU. 

Mb.  Justiob  Bbnsoit  delivered  the  opinion  of  the 
court. 

1.  There  are  two  points  presented  for  our  considera- 
tion :  First,  that  the  trial  court  erred  in  admitting  the 
testimony  of  the  witness  Davison  as  to  the  experi- 
ments made  by  him  and  another  with  the  same  saw 
under  the  same  conditions,  and  that  no  pieces  were 
thrown  up  with  sufficient  force  to  do  any  injury.    An 
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examination  of  the  testimony  shows  that  the  condi- 
tions under  which  the  experiments  were  made  were 
practically  identical  with  those  under  which  the  acci- 
dent occurred,  and  therefore  there  was  no  error  in 
admitting  the  evidence. 

2,3.  The  second  contention  is  that  alleged  miscon- 
duct of  the  jury  renders  the  verdict  and  judgment  in- 
valid, and  entitles  plaintiff  to  a  new  trial.  The  point 
was  first  raised  in  the  lower  court  upon  a  motion  for 
a  new  trial,  tased  upon  the  affidavits  of  plaintiff,  his 
attorney,  and  three  of  the  jurors.  We  dismiss  at 
once  the  statements  of  plaintiff  and  his  counsel,  as 
they  are  necessarily  based  upon  the  information  re- 
ceived by  them  from  the  jurors.  Two  of  the  remain- 
ing affidavits  recite  certain  statements  which  they 
allege  that  another  juror  made  during  the  delibera- 
tions of  the  jury,  in  reference  to  the  former  injury  of 
plaintiff  and  its  possible  effect  upon  the  present  ac- 
tion. The  third  relates  that  there  was  a  general  dis- 
cussion among  the  jurors  as  to  the  bearing  of  the 
former  injury  upon  the  latter.  The  verdict  was 
unanimous.  It  is  well  established  in  this  state  that 
the  affidavit  of  a  juror  cannot  be  received  to  impeach 
the  verdict.  The  matter  is  discussed  and  conclu- 
sively determined  in  the  case  of  State  v.  Smith,  43  Or. 
109  (71  Pac.  973).  Plaintiff  contends,  however,  that 
the  statements  made  by  the  juror  in  the  jury-room 
stamp  as  false  his  answers  upon  voir  dire^  and  that  a 
verdict  will  be  set  aside  when  it  appears  that  a  juror 
upon  his  examination  falsely  states  his  knowledge, 
interest  and  position,  or  conceals  a  material  fact,  etc. 
Plaintiff,  however,  upon  this  point,  meets  again  the 
fact  that  he  must  invade  the  secrecy  of  the  jury-room 
for  his  evidence,  which  is  not  permitted ;  but  if  it  were, 
the  statements  in  the  affidavits  are  not    necessarily 
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inconsistent  with  the  tmth  of  the  juror  *s  answers 
upon  his  voir  dire.  It  follows  that  the  judgment 
should  be  affirmed4  and  it  is  so  ordered. 

Affirmed.    Beheabinq  Denied. 

Mr.  Chiep  Justice  Moore,  Mr.  Justice  Burnett 
and  Mb.  Justice  McBrids  concur. 


Denied  May  16,  1910. 

Petition  for  Behearinq. 

(157  Pac  789.) 

Messrs.  Schmitt  £  Schmitt,  for  the  petition. 

Messrs.  WUbur,  Spencer  <&  Beckett  and  Mr.  F.  G. 
Howell,  contra. 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

In  an  earnest  petition  for  rehearing  the  plaintiff 
urges  us  to  hold  that  the  affidavits  of  jurors  are  ad- 
missible in  certain  cases  to  overturn  their  verdict. 
The  misconduct  of  which  he  complains  in  this  case  is 
said  to  have  resulted  from  a  statement  of  a  member 
of  the  jury  in  the  deliberations  of  that  body  to  the 
effect  that  he  knew  the  plaintiff  and  was  present  and 
saw  him  injured  some  years  previously,  when  he  lost 
the  sight  of  his  right  eye,  and  that  the  present  litiga- 
tion was  a  scheme  on  his  part  to  get  some  money  out 
of  the  defendant  for  the  former  injury,  all  notwith- 
standing the  fact  that  the  juror  had  made  statements 
under  oath  on  his  voir  dire  in  substance  that  he  did 
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not  know  the  plaintiff  and  had  no  bias  or  prejudice 
against  him. 

4, 5.  It  is  indeed  true  that  if  the  falsity  of  the  juror's 
testimony  on  his  preliminary  examination  as  to  ma- 
terial matters  is  shown  by  competent  evidence,  a  new 
trial  should  be  granted  at  the  motion  of  the  losing 
party.  The  question  to  be  determined  is  whether  the 
aflSdavits  of  his  fellow-jurors  are  competent  to  prove 
the  occurrences  in  the  secrecy  of  the  jury-room  as  a 
means  of  showing  the  untruthfulness  of  the  juror's 
statements  when  being  examined  for  his  qualifications. 
In  the  petition  for  rehearing  counsel  rely  strongly 
upon  State  v.  Louth,  46  Or.  342  (80  Pac.  660,  114  Am. 
St.  Bep.  873),  and  the  precedents  hereinafter  noted. 
A  reading  of  the  Lauth  Case  discloses  that  the  affi- 
davits of  jurors  were  not  used  to  sustain  the  motion 
for  a  new  trial.  The  voir  dire  examination  of  the 
juror  was  shown  by  an  official  stenographic  report. 
The  testimony  relied  upon  to  impeach  his  examination 
was  aflForded  by  the  affidavits  of  a  constable  and  one 
of  counsel  for  the  defendant.  The  affidavit  of  the 
juror  was  considered  in  support  of  the  verdict,  but 
the  case  does  not  teach  that  his  declaration  under 
oath  could  have  been  used  to  defeat  it.  The  principle 
is  not  directly  discussed  in  Pearcy  v.  Michigan  Mut. 
Life  Ins.  Co.,  Ill  Ind.  59  (12  N.  E.  98,  60  Aul  Rep. 
673);  Staie  v.  Parker,  25  Wash.  405  (65  Pac.  776), 
is  in  point  for  the  plaintiff 's  contention  but  is  not  con- 
vincing in  the  light  of  the  previous  uniform  holding 
of  this  court.  In  Hayne  on  New  Trial  and  Appeal, 
Section  45  et  seq.,  it  is  laid  down  as  a  rule  of  practice 
that  if  a  juror  be  examined  as  to  his  qualifications 
and  do  not  answer  truly,  a  new  trial  will  be  granted; 
but  in  Section  73  of  the  same  volume  the  author  says : 
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**It  is  well  settled  in  California  that  the  affidavits 
of  jurors  cannot  be  received  to  impeach  their  verdict 
except  in  the  case  permitted  by  the  statute. ' ' 

The  exception  refers  to  cases  where  a  verdict  is 
reached  as  the  result  of  some  chance  device.  As  late 
as  Spain  v.  Oregotir-Washington  R.  &  N.  Co.,  78  Or. 
355  (153  Pac.  470),  it  is  stated  in  the  opinion  by  Mr. 
Justice  McBbide. 

**  Neither  is  it  necessary  to  cite  authorities  to  the 
effect  that  the  affidavits  of  jurors  will  not  be  received 
to  impeach  such  a  verdict  (meaning  a  quotient  ver- 
dict). The  distinction  attempted  to  be  made  by  coun- 
sel between  affidavits  made  by  jurors  where  a  unani- 
mous verdict  is  required,  and  cases  where  the  affidavits 
are  made  by  nonconcurring  jurors  under  statutes  such 
as  ours,  where  three  fourths  of  the  jurors  may  return  a 
verdict,  finds  no  support  in  the  authorities.  The  rule 
is  the  same  in  either  case." 

In  Sdltzman  v.  Swnset  Telephone  A  Telegraph  Co., 
125  Cal.  501  (58  Pac.  169),  discussing  this  question, 
Mr.  Justice  Temple  used  this  language : 

**The  independence  of  the  jury  and  the  value  of 
their  discussions  would  be  lessened  if  the  reasons 
given- by  any  juror  for  his  opinions  or  for  his  verdict 
could  be  reported  to  the  court  and  criticised,  and  his 
motives  impugned  for  remarks  made  in  the  jury- 
room.  And  such  reports  would  be  more  likely  to  be 
made  by  dissenting  jurors  who  had  been  heated  by 
earnest  debate  and  defeated  by  the  final  vote.  But 
the  independence  of  the  jury  would  be  gone  if  a  per- 
fectly correct  report  could  be  made  and  the  verdict 
attacked  by  showing  that  some  jurors  mistook  the 
evidence  or  the  law,  or  were  actuated  by  other  con- 
siderations. There  would  be  no  freedom  of  discus- 
sion in  the  jury-room  if  they  were  subject  to  a  pos- 
sible censorship  of  this  character.  And  the  stability 
of  judicial  determinations  would  be  as  much  imperiled 
by  liability  to  attack  by  dissenting  jurors  as  by  the 
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others.  •  •  The  main  reasons,  I  think,  are  these  two: 
(1)  That  the  jurors,  who  are  practically  the  only  wit- 
nesses in  regard  to  the  matter,  may  not  be  tampered 
with  and  verdicts  by  these  means  imperiled;  and  (2) 
to  secure  independence  and  freedom  from  improper 
restraint  on  the  part  of  the  jury.'' 

Another  case  is  Chicago,  R.  L  £  P.  Ry.  Co.  v.  Brown 
(Okl.),  154  Pac.  1161,  where  the  Oklahoma  Supreme 
Court  reviews  the  authorities  and  reaches  the  conclu- 
sion that  the  Circuit  Court  erred  in  admitting  the 
evidence  of  the  two  jurors  who  did  not  sign  it  to  im- 
peach the  verdict  rendered.  This  decision  was  ren- 
dered February  1,  1916,  and  in  our  judgment  contains 
sounder  reasoning  than  an  opinion  announced  by  the 
same  court  in  the  preceding  November  which  teaches 
a  directly  contrary  doctrine:  Carter  State  Bank  v. 
Ross  (Okl.),  152  Pac.  1113). 

Counsel  endeavors  to  draw  a  distinction  between  an 
act  or  statement  of  jurors  inhering  in  the  verdict  and 
one  not  having  that  effect,  making  the  latter  an  ex- 
ception to  the  general  rule  that  the  affidavits  of  jurors 
cannot  be  heard  in  attack  upon  their  finding.  It  is 
urged  that  if  this  delinquency  to  be  shown  by  the 
affidavit  *' inheres"  in  the  verdict,  the  sworn  declara- 
tion is  not  admissible.  It  is  difficult  to  differentiate 
between  matter  which  inheres  in  a  verdict  and  that 
which  does  not.  If  it  inheres,  it  must  necessarily  be 
an  active  agency  in  the  production  of  the  resultant 
verdict.  To  disclose  it  by  the  testimony  of  the  jurors 
is  to  allow  them  to  impeach  their  own  oath-bound 
decision.  If  it  does  not  inhere,  it  is  negligible  and  not 
to  be  taken  into  account.  The  distinction  about  in- 
herency is  illogical,  because  whether  the  subject  mat- 
ter of  the  affidavit  does  or  does  not  inhere,  the  use 
to  be  made  of  it  is  to  stultify  the  jury  and  to  destroy 
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their  decision  at  the  behest  of  a  recalcitrant  minority. 
The  principle  is  that  while,  the  shortcomings  of 
jurors  of  which  the  plaintiff  complains  are  grounds 
for  a  new  trial,  yet  public  policy  preserves  the  secrecy 
of  the  jury-room  and  the  independence  of  jurors  to 
such  an  extent  that  they  are  not  competent  to  testify 
against  their  own  verdict.  Neither  can  a  minority, 
having  assented  to  the  finding,  afterward  renew  the 
contest  concluded  in  the  jury-room.  If  the  miscon- 
duct can  be  established  by  other  evidence,  it  is  avail- 
able for  rehearing,  but,  lacking  the  proof  which  the 
policy  of  the  law,  supported  by  the  weight  of  authority, 
recognizes,  the  moving  party  must  fail  for  want  of 
testimony. 

We  are  not  called  upon  to  answer  categorically  the 
socratic  argument  of  the  petition  about  corruption, 
fraud  and  other  wrongful  acts  occurring  in  jury  trials ; 
but  will  dismiss  the  subject  by  the  intimation  that  the 
danger  of  prosecution  for  perjury  may  possibly  deter 
the  dishonest  juror  from  unlawful  action.  At  best 
a  jury  trial  or  any  other  method  of  settling  disputes 
in  which  human  beings  are  concerned  can  never  reach 
mathematical  precision.  Indeed,  it  has  been  said  that 
on.  all  moral  questions  no  one  can  be  so  absolutely  in 
the  right  as  to  be  able  to  say  truthfully  that  his  ad- 
versary is  absolutely  in  the  wrong.  Impeded  as  we 
all  are  by  the  imperfections  of  humanity,  we  cannot 
expect  that  either  courts  or  jurors  can  reach  perfect 
exactitude  in  the  trial  of  causes..  Approximation  is 
the  highest  result  attainable,  and  the  wisdom  of  the 
great  weight  of  authority,  with  the  end  in  view  that 
litigation  should  some  time  be  terminated,  has  said 
that  when  an  issue  is  committed  to  twelve  men  under 
the  sanction  of  a  solemn  oath,  those  same  triers  will  not 
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be  allowed  to  stultify  themselves  by  affidavits  con- 
trary to  their  decision. 
We  adhere  to  the  former  opinion. 

Former  Opinion  Approved. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Benson  and 
Mr.  Justice  McBride  concur. 


Argued  January  19,  affirmed  April  25,  rehearing  denied  May  16,  1916. 

FRENCH  V.  COLUMBIA  LIFE  &  TRUST  CO. 

(156  Pac.  1042;  156  Pac.  1058.) 

Inanrance — Nonpayment  of  Prominms — ^Bxteiudon  Note. 

1.  Where,  after  nonpayment  of  a  premium  when  due  and  giving 
by  insured  of  a  note  for  same,  which  provided  that  if  not  paid  when 
due  the  policy  should  lapse  and  the  note  should  be  due  in  an  amount 
to  cover  only  the  2>ro  rata  premium  to  the  date  of  cancellation,  and 
the  note  was  not  paid  when  due,  the  policy  lapsed. 

[As  to  estoppel  of  life  insurance  company  by  declaring  for- 
feiture to  claim  lapse  of  policy  for  nonpayment  of  premium,  see 
note  in  Ann.  Cas.  1916A,  641.] 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Harris. 

Elizabeth  French  is  prosecuting  this  action  in  an 
attempt  to  recover  on  two  life  insurance  policies  which 
had  been  issued  to  her  husband,  James  M.  French,  now 
deceased,  by  Columbia  Life  &  Trust  Company,  a  life 
insurance  company.  The  first  policy  is  dated  March 
11,  1912.  The  insured  is  James  M.  French.  The 
beneficiary  is  Elizabeth  French,  and  the  amount  of  the 
annual  premium  is  $170.13  payable  for  the  period  of 
20  years  on  March  11th  each  year,  with  a  grace  of  31 
days  allowed  for  the  payment  of  premiums.  A  copy 
of  the  application  for  insurance  is  attached  to  the 
policy,  and  shows  that  the  insured  agreed  that: 
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''This  application  together  with  the  policy  which 
may  be  issued,  shall  constitute  the  contract  between 
me  and  the  company/' 

By  the  terms  of  the  policy  the  insurer  agrees  to 
pay  $2,500  to  the  beneficiary  ''less  any  indebtedness 
hereon  to  the  company,  and  any  unpaid  portion  of  the 
premium  for  the  then  current  year. ' '  The  policy  re- 
aflBrms  the  statement  appearing  in  the  application  by 
declaring  that  "this  policy  and  the  application  there- 
for shall  constitute  the  entire  contract  between  the 
parties/'  Other  stipulations  found  in  the  policy  and 
material  to  this  discussion  are  here  quoted : 

"No  premium  after  the  first  shall  be  considered 
paid  unless  a  receipt  shall  be  given  therefor,  signed 
by  the  president,  a  vice-president,  or  secretary,  and 
countersigned  by  an  agent  authorized  to  receive  such 
premium,  nor  shall  any  premium  payment  have  the 
effect  to  continue  this  policy  in  force  longer  than  for 
the  period  covered  by  such  payment,  except  as  other- 
wise provided  herein.  Agents  are  not  authorized  to 
make,  alter  or  discharge  contracts,  or  to  waive  for- 
feitures, or  to  waive  or  postpone  payment  of  pre- 
miums. ' ' 

On  May  24, 1912,  the  defendant  issued  to  James  M. 
French  a  second  policy,  which  was  identical  with  the 
first,  except  that  the  May  policy  named  Irene  0. 
French,  a  daughter  of  the  insured,  as  the  beneficiary, 
and  the  annual  premiums  are  made  payable  on  May 
24th.  The  defendant  concedes  that  the  premiums  on 
both  policies  were  paid  the  first  year,  although  the 
payments  were  made  by  giving  two  notes  each  being 
for  $170.13,  the  amount  of  the  initial  premiums.  The 
note  given  for  the  premium  on  the  March  policy  was 
ultimately  paid  in  money,  but  only  $62.50  was  paid  on 
the  note  covering  the  first  premium  on  the  May  policy. 
The  giving  of  the  notes  for  the  first  permiums  on  the 
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two  policies  is  of  no  importance,  except  that  the  note 
on  the  May  policy  is  one  of  the  *' several  notes '*  re- 
ferred to  in  a  letter  sent  to  the  insured  on  November 
12, 1913,  by  the  company. 

The  insured  was  not  able  to  pay  the  second  premium 
on  the  March  policy.  French  represented  to  the  com- 
pany that  he  had  considerable  funds  coming  due  in 
July,  and  that  if  an  extension  could  be  granted  for  the 
payment  6f  the  initial  premium  note  on  the  March 
policy  *'and  the  new  premium  falling  due,  he  could 
take  care  of  all  of  it  at  that  time,*'  and  afterward  on 
April  10,  1913,  before  the  expiration  of  the  31  days 
of  grace,  he  signed  and  gave  to  the  company  a  writ- 
ing, which  will  be  called  a  note,  because  the  parties 
themselves  have  so  designated  it,  reading  thus : 

''$170.13.  Portland,  Oregon,  April  10, 1913. 

''On  the  15  day  of  July,  1913,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of  Colum- 
bia Life  &  Trust  Company,  at  its  office  in  the  city  of 
Portland,  Oregon,  one  hundred  seventy  and  13/100 
dollars,  in  U.  S.  gold  coin,  with  interest  thereon  in 
like  gold  coin  at  the  rate  of  six  (6)  per  cent  per  an- 
num, from  the  11th  day  of  March,  1913,  until  paid. 

"This  note  is  given  on  account  of  the  renewal  pre- 
mium for  the  period  of  12  months  ending  on  the  11th 
day  of  March,  1914,  on  policy  No.  6551  issued  to  me 
by  said  Columbia  Life  &  Trust  Company. 

"If  this  note  is  not  paid,  principal  and  interest,  at 
the  maturity  thereof,  said  policy  shall  thereupon  and 
on  the  15th  day  of  July,  1913,  without  notice  or  other 
action  by  said  Columbia  Life  &  Trust  Company,  lapse 
and  become  of  no  further  force  or  effect;  and  there- 
upon this  note  shall,  without  notice  or  other  action  by 
said  Columbia  Life  &  Trust  Company,  immediately 
become  due  and  payable,  to  the  extent  of  so  much 
thereof  as  may  be  required  to  cover  the  pro  rata  pre- 
mium of  the  insurance  under  said  policy  to  the  date 
of  such  cancellation  thereof.'' 
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Not  being  able  to  liquidate  the  second  premium  on 
the  May  policy,  falling  due  on  May  24,  1913,  the  in- 
sured, within  the  grace  period,  executed  a  note  which 
contained  the  same  terms  as  the  quoted  note  given  for 
the  second  premium  on  the  March  policy,  except  that 
the  note  for  the  May  policy  is  dated  June  24, 1913,  and 
provides  for  a  reasonable  attorney's  fee  in  case  suit 
or  action  is  instituted  to  collect  the  note  or  any  por- 
tion thereof.  The  company  acknowledged  the  receipt 
of  the  note  for  the  May  policy  by  giving  or  sending  to 
the  insured  a  form  letter  dated  June  24,,  1913,  which 
opens  by  stating  that : 

*'We  are  in  receipt  of  your  valued  remittance,  in 
payment  of  the  premium  on  your  policy,  and  have  the 
pleasure  of  handing  you  the  official  receipt  herewith. ' ' 

"While  it  does  not  definitely  appear  that  the  insured 
received  a  similar  letter  when  he  executed  the  note  for 
the  renewal  premium  on  the  March  policy,  yet  he  may 
have  received  such  a  letter  because  it  was  a  form  letter 
used  by  the  company.  When  the  note  dated  April  10, 
1913,  was  delivered  to  the  company,  it  in  turn  de- 
livered or  mailed  to  the  insured  a  receipt  for  ' '  the  an- 
nual premium  due  March  11,  1913,  as  per  statement 
in  the  margin  hereof,  on  policy  No.  6551,  insuring  the 
life  of  James  M.  French. ' '  The  statement  in  the  mar- 
gin reads:  '^Premium  for  one  year,  $170.13,  subject 
to  note  given  in  payment  hereof.*'  The  receipt  for 
the  renewal  premium  note  on  the  May  policy  is  not 
worded  like  the  receipt  for  the  renewal  premium  note 
on  the  March  policy.    The  second  receipt  reads  thus : 

''Eeceived  from  the  owner  of  policy  No.  6579  the 
annual  premium  of  $170.13  due  on  the  24th  day  of 
May,  1913.  Given  in  accordance  with  note  dated  June 
24th,  1913.'' 
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When  the  company  issued  the  March  policy  an  en- 
try was  made  on  a  card,  used  for  that  purpose,  show- 
ing the  name  of  the  insured,  the  date,  amount,  plan 
and  number  of  the  policy,  the  amount  of  the  annual 
premium,  the  name  of  the  agent  writing  the  insurance 
together  with  the  amount  of  his  commission ;  and  after 
the  general  heading  ''Premium  Payments,'*  but  under 
the  subheadings,  ' '  Yr/Date/Amount, ' '  on  a  line  made 
for  the  initial  premium,  the  company  wrote  the  date 
and  amount  of  that  payment.  No  additional  entries 
were  made  on  the  card  until  April  10,  1913,  when  the 
note  of  that  date  was  executed.  On  the  line  prepared 
for  the  second  annual  premium  payment  in  the  col- 
umns headed  ''Yr/Date/Amounf  the  company  wrote 
''^10-13  170  13.''  On  the  back  of  the  card  are  ruled 
lines  and  columns  which  are  headed  thus : 

'Tremium  Loans. 


Dr. 

Cr 

• 

Date. 

Amount. 

Date. 

Amount. 

On  the  ''Dr."  side,  and  under  the  heading  "Date," 
.  the  company  wrote  "4-10-13,"  and  beneath  the  head- 
ing "Amount"  was  entered  "170  13."    At  the  same 
time  an  entry  was  made  in  the  premium  journal  thus : 

"Policy  No.  6551,  twenty  year  endowment,  $2,500.00, 
second  year  annual  payment  $170.13,  March  11,  en- 
tered on  the  10th  day  of  April.  J.  M.  French.  Pre- 
mium note  entered  under  renewal  premium,  pure 
163.67,  load  6.56." 

After  the  issuance  of  the  May  policy  as  well  as  when 
the  note  of  June  24, 1913,  was  given  on  account  of  the 
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May  policy,  entries  were  made  on  a  card  and  in  the 
premium  journal,  as  was  done  in  the  case  of  the  March 
policy,  and  the  note  given  on  account  of  the  renewal 
premium  on  the  March  policy.  On  November  12, 1913, 
the  insured  received  a  letter  from  the  defendant,  which 
is  here  quoted  in  full : 

'*We  hold  several  notes  signed  by  you,  which  are 
long  past  due. 

**Your  policy  #6551  lapsed  because  of  nonpayment 
of  the  note  given  for  the  premium  on  July  15,  1913. 

**  Your  policy  #6579  lapsed  for  nonpayment  of  your 
note  given  to  cover  the  premium  on  same  on  July  24, 
1913. 

'  *  The  policies  may  be  reinstated  provided  you  are  in 
good  health  by  the  furnishing  of  a  health  certificate 
and  by  paying  up  the  premiums.  In  fact,  if  you  will 
make  a  substantial  payment  on  account  of  the  notes 
which  we  hold,  we  will  be  willing  to  accept  a  new  note 
in  payment  of  the  balance ;  but,  whether  you  reinstate 
the  policies  or  not,  we  must  require  at  least  a  substan- 
tial cash  payment  from  you  at  this  time.  These  mat- 
ters have  dragged  so  long  that  we  are  not  willing  to 
permit  them  to  run  longer  unless  there  is  a  substantial 
payment  made  by  you.  ^ ' 

On  November  29, 1913,  on  the  back  of  the  card  on  the 
*'Cr."  side  of  '^ Premium  Loans,'*  under  the  heading 
*'Date,''  was  written  *ai-29-13  ch.  off,''  and  under 
the  heading  ''Amount"  was  entered  ''170  13." 

James  M.  French,  the  insured,  died  on  December  19, 
1913.  No  payments  were  ever  made  by  him  on  either 
of  the  two  notes  given  in  1913.  On  February  21, 1914, 
a  clerk  in  the  oflBce  of  defendant  mailed  a  letter  ad- 
dressed to  James  M.  French  saying: 

"You  are  hereby  notified  that  on  policy  No.  6551  the 
annual  premium  of  $170.13  will  fall  due  the  11th  day 
of  March,  1914.    Prompt  payment  is  important  and 
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may  be  made  personally  or  by  bank  draft,  check  or 
money  order.'' 

On  March  4,  1914,  the  company  prepared  a  state- 
ment showing  that  the  estate  of  James  M.  French  was 
indebted  to  the  company  for  $107.63  balance  of  the 
principal  due  on  the  note  dated  July  22,  1912,  $58.59 
the  earned  portion  of  the  note  dated  April  10,  1913, 
and  $28.35  as  the  earned  part  of  the  note  dated  June 
24, 1913.  Irene  C.  French  assigned  her  interest  in  the 
May  policy  to  her  mother,  Elizabeth  French,  who  then 
commenced  this  action  to  recover  the  amount  of  the 
two  policies.  After  all  the  evidence  for  plaintiff  had 
been  offered  and  after  the  defendant  had  introduced 
its  evidence  and  rested,  the  court  directed  a  verdict 
for  the  company  on  its  motion ;  and  the  plaintiff  then 
appealed  from  the  consequent  judgment. 

Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Guy  C.  H.  Corliss. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Wood,  Montague  <&  Hunt  and  Mr.  Prescott 
W.  Cookingham,  with  oral  arguments  by  Mr.  Richard 
W.  Montague  and  Mr.  Cookingham. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

While  neither .  party  contends  that  the  notes  given 
in  1913  are  invalidated  in  their  entirety  by  Section 
4632,  L.  0.  L.,  yet,  before  discussing  the  arguments 
advanced  by  the  litigants,  it  will  be  necessary  to  deter- 
mine whether  the  notes  are  affected  by  that  statute, 
which  reads  thus : 
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'*No  life  insurance  company  or  any  of  its  repre- 
sentatives doing  business  in  this  state  shall  make  or 
pernait  any  distinction  or  discrimination  in  favor  of 
individuals  between  insurants  of  the  same  class  and 
equal  expectation  of  life  in  the  amount  of  payment  of 
premiums  or  rates  charged  for  any  of  its  policies  of 
life  or  endowment  insurance,  or  in  the  dividends  or 
other  benefits  payable  thereon,  or  in  any  other  of  the 
terms  and  conditions  of  the  contracts  it  makes;  nor 
shall  any  such  company  or  any  representative  thereof 
make  any  contract  of  insurance,  or  agreement  as  to 
such  contract,  other  than  as  plainly  expressed  in  the 
policy  issued  thereon ;  nor  shall  any  such  company  or 
representative  pay  or  allow,  or  offer  to  pay  or  allow, 
as  inducement  to  insurance,  any  rebate  of  premiums 
payable  on  the  policy,  or  any  special  favor  or  advan- 
tage in  the  dividends  or  other  benefits  to  accrue 
thereon,  or  any  valuable  consideration  or  inducement 
not  specified  in  the  policy  contract  of  insurance. 
Every  oflBcer  or  agent  of  any  such  corporation  who 
shall  violate  any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined 
in  any  sum  not  exceeding  $500  or  imprisoned  in  the 
county  jail  not  exceeding  six  months  or  both  at  the 
discretion  of  the  court,  with  revocation  of  his  license 
to  do  business  in  this  state. ' ' 

It  is  plain  that  the  primary  object  of  the  quoted 
legislation  is  to  prevent  discrimination,  and  indeed 
convincing  evidence  of  that  purpose  is  found  in  the 
statute  as  passed  by  the  legislature  and  as  codified  in 
Lord's  Oregon  Laws,  for  the  original  act  is  entitled 
an  act  to  amend  Section  3722,  B.  &  C.  Code,  and  *'to 
define  life  insurance  companies,  to  declare  what  com- 
panies are  subject  to  this  act,  to  provide  for  valuation 
of  policies  and  to  prevent  discrimination  and  prescribe 
penalties  for  the  same  •  •  ^';  and,  furthermore,  the 
quoted  section  is  headed,  not  only  in  the  Code,  but  in 
the  original  act  as  well,'  by  the  words :  *  *  To  Prevent 
Discrimination* ' ' 
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It  is  conceded  that  both  policies  would  have  lapsed 
if  the  insured  had  not  executed  the  two  notes  in  1913 ; 
and  therefore,  if  the  plaintiff  can  recover  at  all,  that 
right  exists  only  because  the  notes  were  executed. 
Elizabeth  French  must  stand  upon  the  notes  or  fall 
with  them.    One  note  stipulates  that  the  March  policy 
shall  '* lapse  and  become  of  no  further  force  or  effect*' 
on  July  15,  1913,  if  James  M.  French  fails  to  pay,  on 
or  before  that  date,  the  full  amoimt  of  the  note;  and 
the  other  note  provides  for  the  termination  of  the  May 
policy  if  the  insured  fails  to  pay  the  full  amount  of 
such  note  on  July  24, 1913.    If  the  stipulations  for  the 
termination  of  the  policies  appearing  in  the  notes  vio- 
late Section  4632,  L.  0.  L.,  then  the  instruments  are 
invalidated  in  their  entirety,  especially  when  it  ap- 
pears on  the  face  of  the  writings  that  those  stipula- 
tions are  of  the  very  essence  of  the  instruments.    If 
the  statute  bans  the  stipulation  for  the  lapsing  of  the 
policy  because  the  stipulation  is  not  attached  to  and 
made  a  part  of  the  policy  itself,  then  the  whole  note 
becomes  lifeless,  and  the  plaintiff  cannot  recover.    Al- 
though a  situation  might  arise  where  the  court  would 
enforce  a  contract  made  in  violation  of  a  statute,  as 
was  done  in  Rideout  v.  Mars,  99  Miss.  199  (54  South. 
801,  Ann.  Cas.  1913D,  770,  35  L.  R.  A.  (N.  S.)  485), 
still,  under  the  circumstances  presented  here,  there  is 
no  force  in  the  argument  that  the  court  should  cleanse 
the  note  by  removing  the  impurities  with  the  judicial 
knife,  and  then  vouch  for  the  success  of  the  operation 
by  declaring  that  life  remains  in  the  mutilated  rem- 
nant.   If  the  words,  ''nor  shall  any  such  company  or 
any  representative  thereof  make  any  contract  of  in- 
surance, or  agreement  as  to  such  contract,  other  than 
as  plainly  expressed  in  the  policy  issued  thereon," 
found  in  the  statute,  apply  to  one  of  the  principal  pro* 
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visions  of  the  notes,  then  it  must  follow  that  the  notes 
in  controversy  are  wholly  vitiated:  Guaranty  Trust 
Co.  V.  Dinwiddie,  79  Or.  653  (156  Pac.  279) ;  FideUty 
Mut.  Life  Ins.  Co.  v.  Price,  117  Ky.  25  (77  S.  W.  384). 
Section  4632,  L.  0.  L.,  is  almost  a  literal  exemplifi- 
cation of  Section  656,  Kentucky  Statutes  of  1899,  and 
it  is  therefore  fair  to  assume  that  the  Kentucky  stat- 
ute, or  one  just  like  it,  served  as  the  model  for  our 
statute.  In  Fidelity  Mut.  Life  In^.  Co.  v.  Price,  117 
Ky.  25  (77  S.  W.  384),  the  company,  on  April  22, 1896, 
issued  a  policy  on  the  life  of  George  T.  Price  in  con- 
sideration of  $217.80  and  the  annual  payment  of  a  like 
sum.  Not  being  able  to  pay  a  renewal  premium,  the 
insured  executed  his  note,  on  April  22, 1900,  which  was 
made  payable  on  August  22,  1900.  Price  was  not  able 
to  pay  the  full  amount  of  the  note,  and  before  it  ma- 
tured he  paid  the  company  $50  and  gave  a  new  note 
for  the  balance  of  the  premium,  payable  November  20, 
1900.  The  note  provided  that  if  it  was  not  paid  at 
maturity,  the  policy  ''for  which  it  is  given  shall  be  null 
and  void,  without  notice  to  the  maker  thereof,  and 
without  any  act  on  the  part  of  the  company,  and  shall 
remain  so  until  restored  by  its  terms.''  The  insured 
failed  to  pay  the  note  and  died  on  December  10,  1900. 
The  beneficiary  sought  to  recover  on  the  policy.  The 
court  held  that  by  receiving  the  note  the  company 
simply  agreed  to  postpone  the  payment  of  the  pre- 
mium for  four  months,  and  that  it  would  not  exercise 
its  rights  of  forfeiture  for  that  period;  and,  when 
speaking  of  the  statute  which  provides  that  no  insur- 
ance company  ''shall  make  any  contract  of  insurance 
or  agreement  as  to  such  contract  other  than  is  plainly 
expressed  in  the  policy  issued  thereon,"  the  court 
said: 
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''This  clause  evidently  is  not  applicable  to  the  facts 
of  this  case.  It  relates  to  the  time  the  policy  was 
issued.  If  it  had  the  effect,  as  contended  hj  counsel, 
that  the  note  was  void  and  likewise  its  provisions,  be- 
cause it  was  not  attached  to  the  policy,  the  appellee 
could  not  get  any  benefit  from  the  execution  of  the 
note.  If  it  was  void  because  it  was  not  attached  to 
the  policy,  its  terms  would  not  be  binding  on  either 
party.  The  logic  of  counsel's  position  would  be  that, 
as  there  was  no  valid  agreement  between  the  parties 
as  to  the  extension  of  time  for  the  payment  of  the  pre- 
mium, the  policy  was  forfeited  on  the  20th  of  Novem- 
ber, 1900,  and  the  insured  was  never  relieved  from  the 
forfeiture.  If  the  contract  was  void,  then  the  court 
would  not  uphold  the  part  that  was  beneficial  to  the 
insured,  to  wit,  the  extension  of  time  for  the  exercise 
of  the  right  of  forfeiture,  and  deny  the  company  the 
right  to  insist  upon  the  forfeiture  upon  the  failure  to 
perform  that  part  of  the  contract  which  induced  the 
company  to  extend  the  time  for  declaring  the  for- 
feiture.'* 

The  doctrine  was  reaffirmed:  New  York  Life  Ins. 
Co.  V.  Meinken's  Admr.  (Ky.),  81  S.  W.  239;  Citizens' 
Ins.  Co.  of  Missouri  v.  Henderson  Elevator  Co.,  123 
Ky.  478  (96  S.  W.  601,  97  S.  W.  810).  The  construe- 
tion  placed  upon  the  Kentucky  statute  is  especially 
significant  when  considered  in  the  light  of  Provident 
Sav.  Life  Assur.  Soc.  v.  Puryear's  Admr.,  109  Ky.  381 
(59  S.  W.  15),  where  it  was  held  that  the  statute  means 
*'that  the  entire  contract  of  insurance  is  to  be  plainly 
expressed  in  the  policy,''  and  that: 

'*The  requirement  that  the  whole  contract  as  to  life 
insurance  should  be  set  out  in  the  policy  was  aimed, 
not  only  to  prevent  discriminations  and  rebates,  but 
all  the  evils  growing  out  of  uncertainty  in  these  con- 
tracts, and  the  imposition  which  otherwise  might  be 
practiced.  *  *  The  purpose  of  the  legislature  was 
that  the  assured  might  know  from  his  policy  what  his 
contract  was,  and  that  contracts  not  contained  in  the 


May,  1916.]     French  v.  Columbu  Life  &  Trust  Co.      423 

policy,  or  written  upon  the  back  of  it  or  attached  to  it, 
should  not  be  considered,  in  order  to  avoid  imposition 
by  agents  eager  to  earn  commissions,  and  to  avoid  the 
litigation  incident  thereto  after  the  death  of  the  as- 
sured, when  his  tongue  had  been  forever  silenced,  and 
any  explanation  he  might  have  made  could  not  be 
told/*       ' 

Assuming  that  our  statute  had  its  origin  in  the  Ken- 
tucky legislation,  then  it  follows  that  we  also  adopted 
the  construction  put  upon  that  legislation  by  the  courts 
of  Kentucky,  and,  applying  the  judicial  construction  of 
that  state,  the  notes  are  not  prohibited  by  Section  4632, 
L.  0.  L.,  and,  moreover,  the  giving  of  the  notes  did  not 
contravene  the  expressed  purpose  of  the  statute,  be- 
cause the  payments  to  be  made  by  the  insured  were  not 
reduced  in  amount  or  rates,  and  no  discrimination  was 
worked  out  by  the  notes. 

The  execution  of  the  renewal  premium  notes  with 
the  provision  for  the  termination  of  the  policies  did 
not  constitute  an  agreement  to  waive  the  right  of  for- 
feiture nor  relieve  the  insured  from  the  obligation  to 
pay.  The  parties  simply  agreed  to  postpone  the  time 
for  the  payment  of  a  single  premium,  and  that  during 
the  extension  period  the  insurer  would  not  exercise  its 
right  of  forfeiture.  As  was  said  in  Occidental  Life 
Ins.  Co.  V.  Jacobson,  15  Ariz.  242  (137  Pac.  869) : 

''Where  a  forfeiture  for  the  nonpayment  of  pre- 
mium notes  is  provided  for,  either  in  the  policy  or  the 
note,  and  the  facts  do  not  show  any  subsequent  agree- 
ment or  conduct  which  amount  to  a  waiver  of  such  pro- 
vision by  the  insurer,  the  giving  of  the  note  must  be 
regarded  as  merely  postponing  the  time  for  the  pay- 
ment, and  not  as  a  payment  of  the  premium.*' 

Our  statute  is  also  similar  to  legislation  enacted  in 
the  states  of  Massachusetts,  New  York,  Mississippi 
and  Texas :  Section  68,  c.  118,  Eev.  Laws  Mass.  1902 ; 
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Section  89,  c.  28,  Consol.  Laws  New  York  1909 ;  Section 
2600,  Miss.  Code  1906;  Hideout  v.  Mars,  99  Miss.  199 
(54  South.  801,  Ann.  Cas.  1913B,  770,  35  L.  R.  A. 
(N.  S.)  485;  Art.  4954,  Rev.  Stats.  Tex.  1911.  Re- 
f erring  to  the  Texas  statute  it  was  held  in  Amarillo 
Mut.  Life  Ins.  Co.  v.  Brown  (Tex.  Civ.  App.),  166  S.  W. 
658,666: 

*'We  are  not  prone  to  believe  that  the  provisions  of 
the  statutes  were  intended  to  prevent  an  extension  of 
credit,  where  insurance  companies  thought  it  expedi- 
ent to  do  so,  in  payment  of  premiums  for  such  con- 
tracts. •  •  We  are  not  inclined  to  think  that  these 
statutes  contemplated  a  well-known  method  pursued 
by  insurance  companies  was  to  be  prohibited  to  them 
in  the  conduct  of  their  business." 

Most  of  the  adjudications  coming  to  our  notice,  when 
speaking  of  the  statute,  either  concede  or  expressly 
hold  that  the  legislation  was  not  designed  to  prevent 
the  making  of  notes  like  the  ones  involved  here.  The 
expressed  purpose  of  the  statute  itself,  the  judicial 
construction  given  to  a  statute  which  appears  to  have 
served  as  the  model  for  our  legislation,  and  the  refer- 
ences of  other  courts  to  similar  laws,  all  combine  to 
support  the  conclusion  that  Section  4632,  L.  0.  L.,  does 
not  prohibit  the  notes  given  in  1913.  The  policies  de- 
clare that  '*  agents  are  not  authorized  to  make,  alter 
or  discharge  contracts,  or  to  waive  forfeitures,  or  to 
waive  or  postpone  payment  of  premiums";  and  it  has 
been  argued  that  this  provision  in  the  policies  affects 
the  notes  and  also  the  claims  of  waiver.  The  persons 
who  represented  the  company  when  the  notes  were 
accepted  were  more  than  mere  agents  to  secure  insur- 
ance. One  was  the  secretary  and  actuary  of  the  com- 
pany, and  S.  P.  Lockwood  was  vice-president  and 
'* general  manager  of  the  company's  business  in  all 
departments."    Both    were    also    directors.    Neither 
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was  a  mere  titular  officer,  but  both  were  active  and 
real  representatives  of  the  company.  The  notes 
were  received  by  the  defendant  and  were  entered  upon 
its  books.  The  company  demanded  payment  of  the 
earned  portion  of  the  notes;  and,  moreover,  the  in- 
surer has  never  contended,  and  does  not  now  urge, 
that  its  officers  were  without  authority  to  receive  the 
notes;  nor  does  the  defendant  even  suggest  that  any 
act  done,  or  alleged  to  have  been  done,  by  either  John- 
son or  Lockwood  was  beyond  the  scope  of  his  author- 
ity. The  situation  is  not  at  all  analogous  to  cases 
like  Wilson  v.  Investment  Company,  80  Or.  233  (156 
Pac.  249),  where  nothing  more  is  shown  than  the 
single  fact  that  a  person  is  the  president  of  a  cor- 
poration. The  company  cannot  disavow  the  notes  be- 
cause the  negotiations  were  conducted  by  Johnson  and 
Lockwood,  or  either  of  them;  nor  can  the  defendant 
avoid  the  consequences  of  a  waiver  if  the  acts  of  the 
secretary  or  general  manager  are  sufficient  to  effect  a 
waiver:  Amarillo  Mut.  Life  Ins.  Co.  v.  Brown  (Tex. 
Civ.  App.),  166  S.  W.  658.  Having  concluded  that  the 
notes  are  not  prohibited  by  Section  4632,  L.  0.  L.,  and 
that  the  corporation  is  bound  by  the  acts  of  its  repre- 
sentatives Johnson  and  Lockwood,  attention  will  now 
be  directed  to  the  contentions  made  by  the  litigants. 

The  defendant  alleges  that  both  policies  had  lapsed 
before  James  M.  French  died.  The  company  argues 
that  by  the  express  terms  of  the  notes  the  policies  ter- 
minated in  July,  1913,  for  the  reason  that  the  insured 
failed  to  pay  the  notes  when  they  matured.  The  posi- 
tion taken  by  the  defendant  is  assailed  by  the  plaintiff 
from  four  different  angles:  (1)  She  claims  that  the 
premiums  were  paid  by  the  execution  of  the  notes;  (2) 
she  argues  that  the  provisions  for  the  forfeiture  of  the 
policies,  found  in  the  notes,  create  new  contracts  which 
do  not  bind  the  beneficiaries  because  not  assented  to 
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by  them;  (3)  she  insists  that  the  company  waived  its 
right  to  claim  a  forfeiture;  and  (4)  she  asserts  that 
the  insurer  agreed  to  extend  the  time  for  payment  of 
the  notes. 

In  support  of  the  allegation  of  payment  the  plain- 
tiff claims  that  since  the  insured  owed  no  pre-existing 
debt,  the  mere  fact  that  he  executed  the  notes  raises  a 
presumption  that  they  were  given  in  payment  of  the 
premiums,  and  that  therefore  the  notes  must  neces- 
sarily be  regarded  as  payments,  unless  the  parties  ex- 
pressly agreed  to  the  contrary ;  that  the  letter  of  June 
24,  1913,  conclusively  shows  payment;  and  that  the 
letter  of  November  12,  1913,  confirms  this  theory. 
When  the  insured  signed  the  note  dated  April  10, 
1913,  he  received  the  official  receipt  already  men- 
tioned, and  it  will  be  assumed  that  he  also  received  a 
letter  like  the  one  dated  June  24,  1913,  although  it  is 
not  certain  that  he  received  any  letter  concerning  the 
April  note.  Assuming,  however,  that  he  did  receive 
a  letter,  the  transaction  would  involve  the  note,  the 
receipf  and  the  letter.  The  note  explains  that  it  is 
given  on  account  of  the  renewal  premium,  and  it  ex- 
pressly states  that  failure  to  pay  the  full  sum  of 
$170.13  on  July  15, 1913,  will  cause  the  policy  to  lapse 
on  that  day  and  immediately  make  the  note  payable 
**to  the  extent  of  so  much  thereof  as  may  be  required 
to  cover  the  pro  rata  premium '*  to  the  date  of  the  can- 
cellation of  the  policy.  The  note  only  obligates  him 
to  pay  the  pro  rata  part  of  $170.13  up  to  July  15, 1913. 
It  is  true  that  the  writing  says  that  the  maker  prom- 
ises to  pay  $170.13,  but  it  is  also  true  that  the  note 
nowhere  states  that  the  full  sum  of  $170.13  shall,  at 
any  time,  *  *  become  due  and  payable. '  ^  The  maker  has 
the  option  of  paying  the  full  sum,  but  he  is  not  obliged 
to  pay  the  whole  amount,  and  the  only  penalty  for 
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failure  to  pay  $170.13,  is  the  lapsing  of  the  policy  and 
an  obligation  to  pay  a  pro  rata  part  of  the  note.  The 
receipt  contains  an  interlineation  couched  in  this  un- 
ambiguous language:  ** Subject  to  note  given  in  pay- 
ment hereof'*;  and  this  is  the  receipt  mentioned  in  the 
letter  if  one  was  written  in  April,  1913.  The  note 
dated  June  24,  1913,  except  as  to  the  attorneys'  fees, 
was  like  the  April  note.  The  interlineation  in  the  re- 
ceipt reads  that  it  is  **  given  in  accordance  with  the 
note  dated  June  24, 1913'';  and  the  letter  of  that  date 
acknowledges  the  remittance.  In  each  instance,  the 
note,  receipt  and  letter  must  be  considered  together; 
and,  when  so  viewed,  it  is  impossible  to  strain  or  warp 
or  even  torture  the  language  into  an  admission  that 
the  premium  has  been  paid.  Nor  does  the  letter  of 
November  12,  1913,  even  tend  in  the  slightest  degree 
to  show  that  the  company  received  the  notes  as  pay- 
ments of  the  premiums.  At  that  time  the  company 
owned  three  notes  signed  by  the  insured,  and  upon 
each  of  which  money  was  due.  The  note  dated  July 
22,  1912,  and  given  in  payment  of  the  initial  premium 
on  the  May  policy,  was  wholly  due  except  a  payment 
of  $62.50  made  on  June  11, 1913,  a  pro  rata  portion  of 
the  April  10,  1913,  note  was  due  and  a  proportionate 
part  of  the  June  24,  1913,  note  was  likewise  due,  and 
therefore  the  company  correctly  advised  the  maker  of 
those  notes  when  it  said  that  **we  hold  several  notes 
signed  by  you,  which  are  long  past  due."  In  that 
letter  the  defendant  says  that  the  policies  both  lapsed 
because  the  notes  were  not  paid,  and  then  the  insured 
is  informed  that  **the  policies  may  be  reinstated  pro- 
vided you  are  in  good  health  by  the  furnishing  of  a 
health  certificate  and  by  paying  up  the  premium." 
Every  statement  contained  in  this  letter  is  consistent 
with  the  contention  of  the  company  that  it  was  only 
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asserting  that  a  pro  rata  part  was  due  on  the  1913 
notes;  and,  moreover,  not  a  single  sentence  or  phrase 
can  be  found  in  the  writing  which  even  intimates  that 
the  company  regarded  the  notes  as  payment  of  the  re- 
newal premiums.  All  the  writings  which  were  made 
at  the  time  the  1913  notes  were  executed  demonstrate, 
when  considered  together,  that  the  parties  did  not  re- 
gard the  delivery  of  the  notes  as  payment  of  the 
premiums. 

The  plaintiff  argues  that  the  beneficiaries  **have  the 
right  to  insist  that  their  policies  shall  not  be  forfeited, 
except  as  prescribed  by  the  terms  of  the  policies 
themselves.*'  The  policies  did  not  contain  any  agree- 
ment for  a  forfeiture  in  case  of  failure  to  pay  a  pre- 
mium note,  and  the  contention  is  that  the  beneficiary 
is  not  bound  by  a  forfeiture  clause  appearing  in  the 
notes.  The  language  employed  in  Fidelity  Life  Ins. 
Co.  V.  Price,  117  Ky.  25  (77  S.  W.  389),  completely  an- 
swers the  plaintiff: 

*  *  The  parties  had  the  same  right  to  agree  to  the  ex- 
tension of  the  time  for  the  payment  of  the  premium 
and  the  setting  forward  of  the  time  of  forfeiture  as 
they  had  to  enter  into  the  original  contract  of  insur- 
ance. The  beneficiary  named  in  the  policy  had  no 
vested  rights  in  it,  because  it  is  expressly  provided 
therein  that  the  insured  may  change  the  beneficiary 
by  the  surrender  of  the  policy.  Besides,  under  the  ex- 
press terms  of  the  policy,  if  the  beneficiary  was  not 
changed,  she  did  not  have  any  rights  under  it,  unless 
the  premiums  were  actually  paid.'* 

If  the  plaintiff  has  any  rights  at  all,  they  are  pre- 
served by  the  notes,  and,  unless  waived,  the  same  pro- 
visions which  preserve  those  rights  also  measure  them. 
It  makes  no  difference  whether  the  policy  or  the  note 
alone  contains  the  provision  for  the  forfeiture  of  the 
policy  if  the  premium  note  is  not  paid ;  in  either  event 


May,  1916.]     Frbnoh  v.  Columbia  Life  &  Trust  Co.      429 

the  giving  of  the  note  is  regarded  only  as  a  postpone- 
ment of  the  time  for  payment  and  not  as  a  payment 
of  the  premium ;  and,  unless  a  forfeiture  is  prevented 
by  a  waiver,  or  is  otherwise  defeated,  a  failure  to 
comply  with  the  terms  of  the  notes  will  terminate  the 
policy:  Occidental  Life  Ins.  Co.  v.  Jacobson,  15  Ariz. 
242  (137  Pac.  869,  870);  Security  Life  <&  Annuity  Co. 
V.  Underwood  (Tex.  Civ.  App.),  150  S.  W.  293]  Ressler 
Y.  Fidelity  Mut.  Life  Ins.  Co.,  110  Tenn.  411  (75  S.  W. 
735) ;  Fidelity  Mut.  Life  Ins.  Co.  v.  Price,  117  Ky.  25 
(77  S.  W.  384) ;  Sharpe  v.  New  York  Life  Ins.  Co.,  5 
Neb.  (Unof.)  278  (98  N.  W.  66) ;  Banholzer  v.  New 
York  Life  Ins.  Co.,  74  Minn.  387  (77  N.  W.  295,  78 
N.  W.  244). 

The  question  of  waiver  and  the  claim  that  the  com- 
pany agreed  to  extend  the  time  for  the  payment  of 
the  two  1913  notes  may  be  considered  together.  At 
the  very  outset  it  must  be  conceded  that  forfeitures 
are  not  favored  by  courts,  and  that  sometimes  slight 
circumstances  will  be  taken  advantage  of  to  avoid  a 
forfeiture ;  but  it  must  likewise  be  admitted  that  a  for- 
feiture cannot  be  prevented  unless  warranted  by  evi- 
dence. The  contention  that  there  was  an  agreement 
for  an  extension  grows  out  of  the  sale  of  500  shares 
of  stock  of  the  Johnson  Bradford  Safe  Company  for 
$5,000  to  one  Oswell  by  E.  P.  Troeh,  who  was  to  re- 
ceive a  commission  for  the  sale.  Oswell  gave  two 
$2,500  notes,  one  of  which  was  paid  in  June,  1913, 
and  the  second  was  liquidated  on  November  28,  1913. 
James  M.  French  had  introduced  Troeh  to  Oswell, 
and  on  that  account,  when  the  first  note  was  paid, 
Troeh  divided  his  commission  by  giving  $125  to 
French,  who  in  turn  divided  that  amount  with  an- 
other, so  that  French  ultimately  received  only  $62.50 ; 
and  this  is  evidently  the  $62.50  which,  on  June  11, 
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1913,  was  indorsed  on  the  July  22,  1912,  note  held  by 
the  defendant.  It  is  argued  that  French  and  the  com- 
pany agreed  that  when  Oswell  paid  his  second  note 
and  French  received  his  part  of  the  commission  it 
would  be  paid  to  the  company,  in  consideration  of 
which  it  was  understood  that  the  time  for  the  pay- 
ment of  the  1913  notes  would  be  extended.  The  truth 
is  that  Edwin  Lindstedt,  who  was  a  business  associate 
of  French,  has  claimed  that  he  was  entitled  to  half  of 
the  $125  commission;  but,  even  though  it  be  assumed 
that  the  whole  sum  of  $125,  when  paid,  would  have  be- 
longed to  James  M.  French,  and  that  he  agreed  to  pay 
the  $125  to  the  defendant  whenever  he  received  the 
commission,  still  it  would  amount  to  nothing  more 
than  proof  that  French  agreed  to  pay  a  debt  which  he 
owed  in  any  event.    The  balance  due  on  the  July  22, 

1912,  note  was  $107.63 ;  $58.59  was  the  earned  portion 
of  the  April  10,  1913,  note,  and  the  pro  rata  part  of 
the  June  24,  1913,  note  for  the  period  commencing 
May  24th  of  that  year  and  ending  on  July  24th  fol- 
lowing was  $28.35 ;  and  therefore  his  indebtedness  on 
the  three  notes  held  by  the  company  was  $194.57,  even 
on  the  theory  that  one  policy  was  canceled  on  July  15, 

1913,  and  the  other  annulled  on  July  24th  following. 
If  the  whole  sum  of  $125  had  been  paid  to  the  defend- 
ant on  November  28,  1913,  the  date  when  the  second 
Oswell  note  for  $2,500  was  paid,  French  still  would 
have  been  indebted  for  premiums  previously  earned 
by  policies  which  were  then  lapsed.  It  is  difficult  to 
understand  how  an  agreement  to  pay  the  $125  even 
tends  to  show  that  the  insurer  stipulated  for  an  ex- 
tension of  time,  particularly  in  the  light  of  the  letter 
of  November  12, 1913,  where  it  is  expressly  stated  that 
the  policies  had  lapsed.  The  parties  agreed  in  plain 
language  that  if  the  notes  were  not  paid  on  maturity. 
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the  policies  would  immediately  lapse  without  notice  or 
other  action  on  the  part  of  the  insurer,  with  the  result 
that  the  obligation  of  the  signer  of  the  notes  was  lim- 
ited to  the  pro  rata  part  of  the  notes.  Proof  that  the 
company  demanded  the  earned  portions  of  the  notes 
cannot  be  considered  as  evidence  of  a  waiver.  K  there 
was  any  evidence  tending  to  show  that  the  company 
demanded  the  payment  of  the  $170.13,  the  whole 
amount  of  the  note,  or  in  some  way  treated  the  re- 
newal premium  notes  as  obligations  for  the  entire 
amount  of  the  annual  premiums,  then  there  would  be 
some  foundation  for  the  claim  of  a  waiver.  If,  how- 
ever, the  company  treated  the  notes  as  obligations  for 
the  pro  rata  portions,  and  only  demanded  the  pro  rata 
amounts  earned  on  the  premiums,  and  did  nothing 
more,  then  the  claim  of  waiver  falls. 

The  record  may  be  searched  from  the  beginning  to 
the  end,  and  it  will  be  found  that  every  act  of  the  de- 
fendant is  in  complete  harmony  with  the  agreement 
evidenced  by  the  note.  In  the  case  of  each  policy,  the 
note,  the  receipt,  the  letter,  the  entries  on  the  card  and 
in  the  premium  journal,  and  the  letter  of  November 
12,  1913,  speak  out  in  unmistakable  terms  with  all  the 
unwavering  certainty  of  truth,  and  demonstrate  that 
the  parties  agreed  that  the  policies  would  terminate, 
one  on  July  15th  and  the  other  on  July  24th.  Both 
the  insurer  and  the  insured  treated  the  policies  as 
lapsed  after  July  24th ;  the  company  only  claimed  the 
pro  rata  portions  of  the  1913  notes,  and  no  demand 
was  made  at  any  time  for  the  full  face  of  the  notes, 
and  neither  note  was,  at  any  time,  treated  as  a  bind- 
ing obligation  for  the  full  sum  of  $170.13.  The  com- 
pany did  not  carry  either  note  as  an  asset  for  more 
than  the  pro  rata  portion,  although  the  premium 
journal  and  the  card  contained  the  entries  already 
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mentioned.  The  notice  mailed  to  James  M.  French 
on  February  21, 1914,  by  a  clerk  of  the  defendant  can- 
not avail  the  plaintiff.  The  notice  was  mailed  in  the 
course  of  routine  business  after  the  death  of  the  ad- 
dressee, and  long  after  the  company  knew  of  the  death. 
Nor  does  the  delay  in  entering  the  policies  on  the  books 
as  lapsed  aid  the  plaintiff:  Ashbrook  v.  Phoenix  Mut. 
Ins.  Co.,  94  Mo.  72  (6  S.  W.  462). 

There  is  no  evidence  to  support  a  finding  that  there 
was  an  agreement  to  extend  the  time  for  the  payment 
of  the  notes,  and  there  is  likewise  a  lack  of  evidence 
to  sustain  the  claim  of  waiver,  and  therefore  the  judg- 
ment should  be  afiSrmed.  Affibmbd. 

Mb.  Justice  Eaein  absent. 

Mb.  Justice  Bubnett  delivered  the  following  spe- 
cially concurring  opinion : 

This  is  an  action  to  recover  upon  two  insurance  poli- 
cies, in  one  of  which  the  plaintiff  herself  is  the  bene- 
ficiary and  in  the  other  the  assignee  of  the  beneficiary. 
The  question  for  decision  is  the  same  in  both  causes 
of  action;  hence  they  will  be  treated  together.  The 
transaction  was  initiated  by  the  written  application  of 
the  insured,  James  M.  French,  husband  of  the  plain- 
tiff, in  which  occurs  the  following  clause : 

**I  hereby  agree  that  the  statements  herein  con- 
tained together  with  the  statements  made  by  me  to  the 
medical  examiner  and  contained  in  part  two  of  this 
application  are  hereby  warranted  to  be  true,  full  and 
correct  as  facts,  and  that  this  application  together 
with  the  policy  which  may  be  issued,  shall  constitute 
the  contract  between  me  and  the  company.*' 

It  is  admitted  by  the  pleadings  that  a  policy  was 
issued  containing  the  following  matter: 
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* '  This  policy  shall  not  take  effect  until  the  first  pre- 
mium shall  have  been  actually  paid  during  the  good 
health  of  the  insured.  No  premium  after  the  first 
shall  be  considered  paid  unless  a  receipt  shall  be  given 
therefor,  signed  by  the  president,  a  vice-president,  or 
secretary,  and  countersigned  by  an  agent  authorized 
to  receive  such  premium,  nor  shall  any  premium  pay- 
ment have  the  effect  to  continue  this  policy  in  force 
longer  than  for  the  period  covered  by  such  pajTnent, 
except  as  otherwise  provided  herein.  Agents  are  not 
authorized  to  make,  alter  or  discharge  contracts,  or  to 
waive  forfeitures,  or  to  waive  or  postpone  payment  of 
prenaiums. 

' '  Should  default  be  made  in  the  payment  of  any  pre- 
mium within  three  years  from  the  date  hereof,  this 
policy  shall  cease  and  determine,  and,  unless  rein- 
stated, all  payments  hereon  shall  remain  the  property 
of  the  company.  The  first  year 's  insurance  hereunder 
is  term  insurance,  and  shall  be  valued  as  such. 

**  A  grace  of  thirty-one  days,  during  which  the  policy 
shall  remain  in  full  force,  will  be  allowed  in  the  pay- 
ment of  all  premiums,  except  the  first,  subject  to  an 
interest  charge  of  not  to  exceed  six  per  cent  per 
annum.  *  * 

There  is  no  question  about  the  payment  of  the  initial 
premium.  The  dispute  arises  about  the  second  one 
due  March  11,  1913,  and  the  plaintiff  claims  that  her 
husband  paid  it  by  the  delivery  to  the  company  of  the 
instrument  here  quoted : 

''$170.13.  Portland,  Oregon,  April  10,  1913. 

'*0n  the  15th  day  of  July,  1913,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of  Colum- 
bia Life  &  Trust  Company,  at  its  office,  in  the  city  of 
Portland,  Oregon,  one  hundred  seventy  and  13/100 
dollars  in  U.  S.  gold  coin,  with  interest  thereon  in  like 
gold  coin  at  the  rate  of  six  (6)  per  cent  per  annum, 
from  the  11th  day  of  March,  1913,  until  paid. 

''This  note  is  given  on  account  of  the  renewal  pre- 
mium for  the  period  of  12  months  ending  on  the  11th 
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day  of  March,  1914,  on  policy  No.  6551,  issued  to  me 
by  said  Columbia  Life  &  Trust  Company. 

*'If  this  note  is  not  paid,  principal  and  interest,  at 
the  maturity  thereof,  said  policy  shall  thereupon  and 
on  the  15th  day  of  July,  1913,  without  notice  or  other 
action  by  said  Columbia  Life  &  Trust  Company,  lapse 
and  become  of  no  further  force  or  effect;  and  there- 
upon this  note  shall,  without  notice  or  other  action  by 
said  Columbia  Life  &  Trust  Company,  immediately 
become  due  and  payable,  to  the  extent  of  so  much 
thereof  as  may  be  required  to  cover  the  pro  rata  pre- 
miima  of  the  insurance  under  said  policy  to  the  date 
of  such  cancellation  thereof. 

**  [Signed]     James  M.  French." 

She  avers  that  this  was  received  by  the  company 
and  the  following  receipt  issued  therefor: 

**  Columbia  Life  &  Trust  Company, 
**  Portland,  Oregon. 
*'No.  1695. 
**  Premium  for  one  year  $170.13,  subject  to  note 
given  in  payment  hereof. 

*  *  Premium  as  above  received  this  10th  day  of  April, 
1913. 

**T.  H.  RiCHEY. 

**  Received  the  annual  premium  due  March  11,  1913, 
as  per  statement  in  the  margin  hereof,  on  policy  No. 
6551  insuring  the  life  of  James  M.  French.  This  re- 
ceipt must  be  countersigned  before  delivery  by  T.  H. 
Richey. 

**M.  M.  Johnson, 
**  Secretary/' 

For  convenience  the  instrument  executed  by  French 
and  quoted  above  will  be  called  a  note.  It  is  stated 
by  both  parties  that  this  so-called  note  was  not  paid. 
Indeed,  the  plaintiff  tenders  with  her  complaint  for 
the  first  time  the  full  principal  and  interest  thereof. 
It  is  alleged  by  the  plaintiff  and  denied  by  the  defend- 
ant that  the  latter  extended  the  time  of  payment.  The 
assured  died  December  19, 1913.    The  company  denied 
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liability  on  the  policy  on  the  ground  that  it  had  lapsed ; 
and  the  plaintiff,  alleging  the  execution  of  the  various 
papers  mentioned  and  making  the  tender  noted  above, 
demanded  judgment  for  the  balance  of  the  face  of  the 
policy,  after  deducting  the  amount  of  the  note.  After 
some  denials,  the  substance  of  the  answer  is  that  the 
note  mentioned,  so  executed  and  delivered,  was  not 
to  be  payment  of  the  premium  then  due,  but  that  the 
defendant  agreed  to  keep  the  policy  of  insurance  in 
force  until  July  15,  1913,  and  thereafter  for  the  cur- 
rent contract  year,  provided  that  the  note  was  paid 
at  maturity,  and  that  afterward,  it  not  having  been 
liquidated,  the  company  notified  the  assured  that  his 
policy  had  lapsed.  The  reply  quotes  some  correspond- 
ence with  the  officers  of  the  defendant  and  makes  some 
denials  of  the  new  matter  in  the  answer.  The  result 
of  a  jury  trial  was  a  directed  verdict  for  the  defend- 
ant, upon  which  a  judgment  was  rendered  in  its  favor, 
and  the  plaintiff  appeals. 

From  the  complaint  it  is  manifest  that  the  assured 
did  not  fulfill  the  terms  of  the  policy,  and  that  if  the 
plaintiff  would  prevail  in  this  litigation,  she  must 
prove  something  else  as  the  ground  of  her  recovery. 
Although  she  is  a  beneficiary,  she  cannot  take  more 
than  her  husband  provided  for  her  by  his  contract  of 
insurance  and  other  transactions  with  the  defendant. 
During  the  life  of  the  policy  she  had  interest  enough 
therein  as  beneficiary  to  keep  the  insurance  in  force  by 
paying  the  premium;  but,  in  the  present  juncture,  in 
the  absence  of  any  action  on  her  part,  her  rights  can- 
not arise  above  their  source,  namely,  the  action  of  her 
husband.  As  stated  in  the  complaint,  the  defendant 
is  a  corporation  organized  under  the  laws  of  the  State 
of  Oregon.    It  is  said  in  Section  6691,  L.  0.  L.,  that : 
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**From  the  first  meeting  of  the  directors,  the  powers 
vested  in  the  corporation  are  exercised  by  them,  or  by 
their  officers  or  agents  under  their  direction,  except  as 
otherwise  specially  provided  in  this  chapter/' 

It  is  not  pretended  anywhere  in  the  pleadings  or  evi- 
dence that  any  action  whatever  was  taken  by  the  direct- 
ors in  relation  to  the  matter  in  question.  In  law,  the 
board  is  the  person  of  the  corporation,  and  the  author- 
ity of  agents  and  oflScers  must  be  traced  to  and  be 
shown  to  originate  in  its  action.  On  the  face  of  the 
documents  offered  in  evidence,  as  well  as  by  the  tes- 
timony, all  the  transactions  took  place  with  agents  of 
the  company.  It  is  a  well-settled  principle  that  one 
dealing  with  the  agent  of  another  does  so  at  his  own 
peril,  and  that  it  is  incumbent  upon  him  to  prove, 
either  the  actual  authority  of  the  representative,  or 
that  the  latter  acted  within  the  apparent  sanction 
given  him  by  his  supposed  principal.  The  phase  of 
acting  within  the  ostensible  authority  of  the  agent 
disappears,  and  cannot  affect  the  case  in  the  face  of 
actual  knowledge  on  the  part  of  one  seeking  to  charge 
the  corporation  that  the  agent  was  without  authority 
to  do  the  act  upon  which  the  moving  party  relies: 
Roberts  v.  Lombard,  78  Or.  100  (152  Pac.  499) ;  City 
of  Portland  v.  American  Surety  Co.,  79  Or.  38  (153 
Pac.  786).  The  insured  stipulated  by  his  application 
that  it,  together  with  the  policy  to  be  issued,  should 
constitute  the  contract  between  himself  and  the  com- 
pany. He  accepted  the  policy  upon  which  the  plain- 
tiff relies  and  which  contains  this  clause : 

*' Agents  are  not  authorized  to  make,  alter  or  dis- 
charge contracts,  or  to  waive  forfeitures,  or  to  waive 
or  postpone  payment  of  premiums. '* 

Above  all  this.  Section  4632,  L.  0.  L.,  referring  to 
life  insurance  companies,  says: 
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*'No  life  insurance  company  or  any  of  its  repre- 
sentatives doing  business  in  this  state  shall  make  or 
permit  any  distinction  or  discrimination  in  favor  of 
individuals  between  insurants  of  the  same  class  and 
equal  expectation  of  life  in  the  amount  of  payment 
of  premiums  or  rates  charged  for  any  of  its  policies 
of  life  or  endowment  insurance,  or  in  the  dividends 
or  other  benefits  payable  thereon,  or  in  any  other  of 
the  terms  and  conditions  of  the  contracts  it  makes; 
nor  shall  any  such  company  or  any  representative 
thereof  make  any  contract  of  insurance,  or  agreement 
as  to  such  contract,  other  than  as  plainly  expressed  in 
the  policy  issued  thereon ;  nor  shall  any  such  company 
or  representative  pay  or  allow,  or  offer  to  pay  or 
allow,  as  inducement  to  insurance,  any  rebate  of  pre- 
miums payable  on  the  policy,  or  any  special  favor  or 
advantage  in  the  dividends  or  other  benefits  to  accrue 
thereon,  or  any  valuable  consideration  or  inducement 
not  specified  in  the  policy  contract  of  insurance. 
Every  officer  or  agent  of  any  such  corporation  who 
shall  violate  any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined 
in  any  sum  not  exceeding  $500  or  imprisoned  in  the 
county  jail  not  exceeding  six  months  or  both  at  the  dis- 
cretion of  the  court,  with  revocation  of  his  license  to 
do  business  in  this  state.'* 

The  note  mentioned  was  plainly  an  agreement  as  to 
the  contract  of  insurance  other  than  that  expressed 
in  the  policy.  The  insured  was  charged  with  the 
knowledge  of  this  law  forbidding  such  a  stipulation. 
By  the  terms  of  his  own  contract,  he  knew  that  no 
agent  had  any  power  to  alter,  discharge  or  waive  any 
provision  of  the  policy.  There  is  nothing  whatever 
in  that  instrument  authorizing  the  acceptance  of  any- 
thing except  money  in  settlement  of  the  premiums, 
and  it  is  plainly  said  that  if  default  should  be  made 
in  such  payments  within  three  years  from  the  date  of 
the  policy,  it  should  cease  and  determine.  The  law 
and  the  words  of  the  contract  of  insurance  could  not 
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be  plainer,  and  both  concur  in  condemnation  of  such 
a  compact.  The  plaintiff  is  compelled  to  rely  upon 
a  contract  evidenced  by  the  so-called  note,  which  she 
knew  by  the  terms  of  the  policy  and  by  the  statute 
the  agents  with  whom  she  dealt  had  no  authority  what- 
ever to  make.  Under  these  circumstances,  disclosed 
by  the  record  without  dispute,  the  matter  of  apparent 
authority  does  not  arise  in  this  case,  and  the  transac- 
tion outside  of  the  policy  give  the  plaintiff  no  ground 
of  recovery. 

The  scope  of  this  statute  and  the  reason  of  the  rule 
it  establishes  is  wider  than  the  contention  between  the 
immediate  parties  before  us.  It  declares  a  principle 
of  public  policy  in  this  state  regulating  all  life  insur- 
ance, and  putting  that  business  on  a  sound  financial 
basis.  Like  laws  governing  banks  and  other  moneyed 
institutions,  it  aims  to  weed  out  unsound  insurance. 
It  is  in  the  interest  of  not  only  any  particular  indi- 
vidual, but  also  of  the  general  public,  and  it  is  in  that 
light  that  the  statute  must  be  construed.  .It  is  on  a 
parity  with  the  provisions  requiring  such  concerns  to 
invest  their  capital  in  certain  kinds  of  securities  as  in 
Section  4610,  L.  0.  L.,  or  compelling  them  to  specify 
in  their  policies  the  amount  and  manner  of  payment 
of  benefits  as  stated  by  Section  4629.  The  section 
under  consideration  specifically  forbids  distinction  or 
discrimination  in  any  of  the  terms  and  conditions  of 
the  stipulations  an  insurer  makes.  It  goes  further, 
and  requires  all  the  contract  of  insurance  to  be  plainly 
''expressed  in  the  policy,''  and  under  criminal  penalty 
explicitly  interdicts  any  other  ''agreement  as  to  such 
contract."  The  original  policy  requires  actual  pay- 
ment of  a  money  premium  in  default  of  which  the  in- 
surance lapses.  Jones  and  Brown,  insuring  with  the 
company,  have  thus  liquidated  the  required  fee  for 
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their  insurance,  yet  the  plaintiff  here  would  enforce 
a  discrimination  in  her  favor  to  the  extent  of  making 
an  unfulfilled  collateral  agreement  a  substitute  for 
payment,  all  in  defiance  of  the  law  prohibiting  that 
very  thing. 

It  is  argued  that  the  policy  does  not  state  that  it 
shall  be  forfeited  for  default  in  meeting  a  premium 
note  at  maturity.  With  equal  force  it  may  be  said 
that  it  is  not  provided  in  the  policy  that  any  such 
instrument  as  the  plaintiff  relies  upon  shall  be  accepted 
as  payment  of  a  premium.  The  contract  is  equally 
obligatory  upon  both  parties  to  it,  and  under  the  plain 
mandate  of  the  law  each  of  them  must  find  relief  only 
in  the  terms  of  the  original  policy.  Upon  the  collec- 
tion of  premiums  alone  can  any  insurance  institution 
expect  to  pay  its  obligations  or  do  business  at  all  with- 
out impairment  of  its  capital  and  ultimate  insolvency. 
The  matter  involved  is  not  altogether  the  case  of  the 
French  insurance.  It  affects  everyone  holding  a  pol- 
icy in  the  defendant  company.  If  would-be  benefi- 
ciaries can  force  upon  it  dishonored  paper  as  payment, 
or  if  it,  however  willing,  may  be  permitted  even  to  ac- 
cept such  a  substitute,  other  policies  it  has  issued  will 
be  impaired.  The  application  of  the  doctrine  for 
which  the  plaintiff  contends  will  depreciate  the  value 
of  every  policy  in  this  state,  notwithstanding  the  care- 
ful legislation  designed  to  strengthen  insurance. 
Once  the  door  is  open  to  such  a  notion,  the  security  of 
the  frugal  policy-holder  who  pays  will  be  frittered 
away  and  wildcat  insurance  will  be  enthroned.  While 
it  may  not  be  unlawful  to  insure  people  on  the  basis 
of  taking  notes  for  overdue  premiums,  yet  the  com- 
mand of  the  law  is  that  provisions  to  that  end  must  be 
incorporated  in  the  policy,  so  that  those  who  contract 
for  insurance  may  know  in  advance  that  the  company 


440  French  v.  Columbia  Life  &  Trust  Co.      [80  Or. 


proposes  to  do  a  credit  business,  and  thus  more  cer- 
-  tainly  estimate  its  reliability  as  a  financial  institution. 
In  the  absence  of  anything  in  the  policy  permitting 
such  a  substitute  for  payment  as  the  one.  hete  put  for- 
ward, it  was  the  duty  of  the  court  siui  sponte  to  decline 
to  enforce  it,  as  in  a  case  where  any  other  unlawful 
stipulation  is  presented  for  judicial  sanction. 

Passing  this  for  the  moment,  it  is  well  settled  that 
a  note  is  not  payment  unless  there  is  an  agreement  that 
it  should  be  so  accepted:  Black  v.  Sippy,  15  Or.  574 
(16  Pac.  418) ;  Johnston  v.  Barnlls,  27  Or.  251  (41  Pac. 
656,  50  Am.  St.  Rep.  717) ;  Schreyer  v.  Turner  Flour- 
ing Co.,  29  Or.  1  (43  Pac.  719) ;  Kiernan  v.  Kratz,  42 
Or.  474  (69  Pac.  1027,  70  Pac.  506) ;  Stringham  v.  Mu- 
tual Ins.  Co.,  44  Or.  447  (75  Pac.  822).  It  is  con- 
tended, however,  that  the  assured  was  under  no  obli- 
gation to  pay  any  premium,  and  hence  that  he  was  not 
compelled  to  give  the  note.  If  anything,  this  proves 
too  much,  for  if  the  defendant  had  undertaken  to  collect 
the  note  from  him  by  action  at  its  maturity,  he  could 
have  defended  against  it  for  at  least  partial  failure 
of  consideration.  But  we  are  not  left  without  evidence 
of  the  intent  of  the  parties  in  the  execution  and  recep- 
tion of  the  note.  They  themselves  put  into  that  in- 
strument the  conditions  governing  their  stipulation, 
conceding  that  authority  existed  for  making  the  same. 
It  is  plainly  written  there  that : 

**If  this  note  is  not  paid,  principal  and  interest,  at 
the  maturity  thereof,  said  policy  shall  thereupon  and 
on  the  15th  day  of  July,  1913,  without  notice  or  other 
action  by  said  Columbia  Life  &  Trust  Company,  lapse 
and  become  of  no  further  force  or  effect. ' ' 

It  is  true  by  the  terms  of  that  instrument  the  com- 
pany retained  the  right  to  collect  the  pro  rata  premium 
to  the  date  of  cancellation,  but  even  this  clause  signed 
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by  the  assured  contemplates  that  the  policy  should 
then  and  there  terminate.  That  reservation  refers 
only  to  the  premium  earned  by  the  company  on  the  in- 
surance up  to  the  date  of  the  cancellation  of  the  policy. 
The  receipt  mentioned  imparts  no  vitality  to  the  plain- 
tiff's case,  for  it  refers  to  the  note,  and  the  two  must 
be  construed  together. 

The  plaintiff  must  rely  on  the  so-called  note  if  she 
recovers  at  all.  She  cannot  take  the  part  favorable 
to  her  and  ignore  the  other  conditions  therein  ex- 
pressed. That  instrument  either  affected  the  policy 
or  it  did  not.  If  not,  it  is  conceded  that  she  has  no 
standing  in  court ;  for  the  only  pretense  of  compliance 
with  the  contract  of  insurance  must  be  worked  out 
through  the  note.  K  the  policy  was  affected  by  it  in 
respect  to  payment  of  the  premium  or  otherwise,  it 
must  be  according  to  all  the  conditions  of  the  note, 
and  not  by  part  of  them  to  the  exclusion  of  others.  It 
is  primary  learning  that  one  who  would  rely  upon 
an  executory  contract  must  allege  and  prove  compli- 
ance with  it  on  his  part,  and  confessedly  there  was  no 
semblance  of  performance  of  what  was  to  be  done  by 
the  assured  under  the  terms  of  the  note.  Arnold  v. 
Empire  etc.  Life  Ins.  Co.,  3  Ga.  App.  685  (60  S.  E.  470), 
is  a  precedent  cited  and  strongly  relied  upon  by  the 
plaintiff.  It  is  distinguishable  from  the  instant  case 
by  the  fact  that  the  company  credited  on  the  notes 
dividends  earned  by  the  policy.  Expressly  upon  that 
feature  the  court  held  that  the  company  was  estopped 
to  deny  liability.  Yet  even  under  those  circumstances 
the  opinion  contains  this  language: 

**The  company  might  have  declared  the  policy 
avoided  for  the  nonpayment  of  the  first  note  at  its 
maturity,  and  as  it  might  still  have  held  the  insured 
as  maker  of  the  note  for  the  proportionate  part  thereof 
equal  to  the  portion  of  the  premium  for  1903,  which 


442  Frbnch  v.  Columbu  Lipb  ft  Trust  Co.      [80  Or. 


accrued  up  to  the  date  of  the  maturity  of  the  note  this 
would  not  of  itself  have  shown  that  the  company 
waived  its  right  to  forfeit  the  policy,  or  that  it  had 
not  availed  itself  of  that  right/' 

Here  the  plaintiff  herself  shows  that  the  defendant 
occupies  exactly  the  position  thus  outlined  by  the 
Georgia  court;  and  not  only  so,  but  she  also  sets  out 
in  her  reply  the  letter  of  the  defendant  written  to  the 
assured  November  12,  1913,  distinctly  notifying  him 
that  his  policies  had  lapsed.  How  this  €an  be  tortured 
into  a  waiver  passes  the  most  technical  special  plead- 
ing. 

Again,  in  Arnold  v.  Empire  Ins.  Co.,  supra,  there  is 
this  excerpt  from  Insurance  Co.  v.  Eggleston^  96  U.  S. 
577,  24  L.  Ed.  841 : 

*'Any  agreement,  declaration,  or  course  of  action 
on  the  part  of  an  insurance  company,  which  leads  a 
party  insured  honestly  to  believe  that  by  conforming 
thereto,  a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part,  will  and  ought 
to  estop  the  company  from  insisting  upon  the  for- 
feiture, though  it  might  be  claimed  under  the  express 
letter  of  the  contract.  * ' 

The  dominant  idea  in  the  rule  thus  stated  is  that  the 
assured  himself,  as  well  as  the  company,  must  com- 
ply with  the  new  contract  or  arrangement  into  which 
he  has  been  led  by  the  insurer  if  the  latter  is  to  be 
estopped  thereby;  for  it  is  elementary  that  estoppels 
must  be  mutually  binding  upon  both  parties. 

Summers  v.  Des  Moines  Ins.  Co.,  116  Iowa,  593  (88 
N.  W.  326),  is  cited  in  opposition  to  the  views  here  ex- 
pressed. That  case  depended  upon  a  peculiar  Iowa 
statute  (Code,  §  1741),  as  follows: 

**A11  insurance  companies  or  associations  shall, 
upon  the  issue  or  renewal  of  any  policy,  attach  to  such 
policy,  or  indorse  thereon,  a  true  copy  of  any  applica- 
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tion  or  representation  of  the  assured  which,  by  the 
terms  of  such  policy,  are  made  a  part  thereof,  or  of 
the  contract  of  insurance,  or  referred  to  therein,  or 
which  may  in  any  manner  affect  the  validity  of  such 
policy.  The  omission  so  to  do  shall  not  render  the 
policy  invalid,  but  if  any  company  or  association  neg- 
lects to  comply  with  the  requirements  of  this  section 
it  shall  be  forever  precluded  from  pleading,  alleging 
or  proving  any  such  application  or  representations, 
or  any  part  thereof,  or  falsity  thereof,  or  any  parts 
thereof,  in  any  action  upon  such  policy,  and  the  plain- 
tiff in  any  such  action  shall  not  be  required,  in  order 
to  recover  against  such  company  or  association,  either 
to  plead  or  prove  such  application  or  representation, 
but  may  do  so  at  his  option. ' ' 

This  enactment  is  not  like  ours.  It  does  not  forbid 
the  making  of  any  contract  relating  to  the  insurance 
involved.  It  only  prevents  the  company  from  plead- 
ing or  proving  such  a  contract  unless  it  is  attached  to 
or  indorsed  upon  the  original  policy.  The  case  is  not 
in  any  wise  an  authority  under  our  statute,  which  ab- 
solutely forbids  the  making  of  any  agreement  con- 
cerning insurance  outside  the  policy  itself.  The  same 
may  be  said  of  Lewis  v.  Insurance  Co.,  71  Iowa,  97 
(32  N.  W.  190),  reported  on  second  appeal  in  80  Iowa, 
259  (45  N.  W.  749) ,  Provident  Sav.  Life  Assur.  8oc. 
V.  Puryear,  109  Ky.  381  (59  S.  W.  15) ,  Considine  v. 
Mutual  Life  Ins.  Co.,  165  Mass.  462  (43  N.  E.  201),  and 
New  Era  Life  Assn.  v.  Musser,  120  Pa.  384  (14  Atl. 
155).  They  are  all  illustrative  of  statutory  regula- 
tions similar  to  that  of  Iowa  quoted  above.  Bowyer 
V.  Continental  Casualty  Co.,  72  W.  Va.  333  (78  S.  E. 
1000),  enforces  a  similar  statute,  to  the  extent  that  an 
application,  not  copied  into  or  attached  to  the  policy 
issued  upon  it,  although  referred  to  in  the  policy  as  a 
basis  thereof,  could  not  be  received  in  evidence  to  vary 
or  affect  the  terms  of  the  contract  of  insurance  itself, 
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although  the  court  said  it  would  have  been  admissible 
at  common  law  for  that  purpose.  Applying  the  doc- 
trine of  that  case  to  the  present  contention,  it  is  plain 
that  the  other  party  to  the  contract,  the  plaintiff  here, 
has  no  right  under  our  statute  to  rely  upon  or  offer 
in  evidence  an  outside  agreement  to  supplement  or 
vary  the  original  policy.  It  is  idle  to  say  that  where 
one  party  to  the  policy  is  forbidden  by  law  to  make 
a  contract  of  a  certain  kind,  the  other  party  to  the 
same  convention  can  make  such  an  agreement  and  en- 
force it  against  the  person  forbidden  to  agree  to  the 
same.  Yet  this  is  the  essence  of  the  plaintiff's  con- 
tention when  tested  by  the  statute.  It  is  unthinkable 
that  one  party  to  an  agreement  may  contract  one  way 
while  the  other  cannot.  Bank  v.  Hume,  128  U.  S.  195 
(32  L.  Ed.  370,  9  Sup.  Ct.  Rep.  41),  merely  holds,  what 
no  one  disputes,  that  the  beneficiary  has  a  vested  in- 
terest in  the  policy  when  it  is  issued  of  which  he  can- 
not be  deprived  without  his  consent;  and,  further,  not 
applicable  to  his  case,  that  it  is  not  fraud  upon  his 
creditors  for  a  husband  to  insure  his  own  life,  making 
his  wife  the  beneficiary.  As  supporting  the  conten- 
tion of  the  plaintiff,  an  exx?erpt  is  taken  from  Mutual 
Life Ins.Co.Y. Kelly, lU  Fed. 268, 274  (52  CCA.  154, 
160),  to  the  effect  that  the  wife  beneficiary  has  a  cer- 
tain vested  interest  in  the  policy  immediately  upon  its 
issue.  The  opinion,  however,  continues  in  this  lan- 
guage: 

*'But  this  well-recognized  principle  falls  far  short 
of  sustaining  plaintiff's  contention  in  this  case.  The 
question  still  remains.  With  what  rights  was  she 
vested?  This  obviously  depends  upon  the  terms  and 
conditions  of  the  contract  creating  them.  The  hus- 
band assumed  to  act  as  her  agent  in  the  negotiation 
of  a  contract  intended  to  be  beneficial  to  her.  He  gave 
a  consideration  therefor,  consisting  partly  of  certain 
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executory  promises.  He  secured  the  promise  from 
the  insurance  company  to  pay  money  to  the  wife,  in 
case  of  his  death,  by  promising  that  such  death  should 
not,  for  two  years  at  least,  be  the  result  of  his  own 
act,  sane  or  insane.  All  this  was  so  done  as  to  disclose 
a  clear  intention  on  the  part  of  both  that  no  risk 
against  such  death  should  be  assumed  by  the  company. 
The  wife,  by  asserting  a  claim  on  the  policy,  ratifies 
and  affirms  the  contract  as  made  by  her  agent,  and 
that,  too,  subject  to  all  its  terms  and  conditions.  She 
cannot  avail  herself  of  the  promise  to  pay  her  the 
amount  of  the  policy,  and  simultaneously  repudiate 
the  promise  made  by  her  husband,  which  was  given  to 
the  insurer  as  a  consideration  for  its  undertaking. 
Neither  can  she  enlarge  the  obligation  of  the  insurer 
beyond  the  scope  of  that  undertaken  by  it." 

In  the  instant  case  the  beneficiary  herself,  the  plain- 
tiff here,  did  nothing  whatever  in  the  matter  involved. 
All  that  was  done  was  performed  for  her  by  her  hus- 
band, upon  whose  actions  alone  she  must  stand  or  fall. 
She  is  compelled,  under  the  very  nature  of  the  case, 
to  rely  upon  the  so-called  note.  She  cannot  take  parts 
of  this  instrument  which  are  favorable  to  herself  and 
reject  the  rest  of  his  written  stipulation.  She  must 
take  the  good  with  the  bad  if  she  would  act  at  all. 
This  principle  is  stated  in  Guaranty  Trust  Co.  v.  Birtr- 
widdie,  79  Or.  653  (156  Pac.  279),  in  Department  No. 
2  of  this  court,  in  which  Mr.  Chief  Justice  Moore  and 
Justices  Bean,  Harris  and  the  writer  concurred.  The 
principle  is  controlling  here. 

The  quintessence  of  the  case  is  that  the  plaintiff  is 
relying  upon  a  contract,  not  contained  in  the  policy, 
which  the  assured  knew  the  agents  had  no  authority 
to  make,  forbidden,  as  it  was,  by  the  policy  itself  and 
by  the  statute;  and,  further,  that  even  this  invalid 
outside  agreement  has  never  been  performed  by  the 
assured,  nor  anyone  else  on  his  behalf.    No  sophistry 
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can  make  the  fact  otherwise,  nor  dispense  with  the 
legal  rule  that  if  a  party  would  recover  upon  a  con- 
tract, he  must  show  compliance  therewith  on  his  own 
part  or  legal  excuse  for  not  so  doing.  The  plaintiff 
has  not  shown  this. 
The  judgment  should  be  affirmed. 

Mb.  Justice  Beak  delivered  the  following  dissenting 
opinion : 

This  is  an  action  upon  two  life  insurance  policies 
issued  by  the  defendant  company  upon  the  life  of 
James  M.  French  for  $2,500  each,  numbered  6551  and 
6579,  respectively.  Upon  the  trial  of  the  cause,  at 
the  close  of  all  the  evidence,  the  trial  court  directed  a 
verdict  in  favor  of  the  defendant.  From  a  judgment 
thereon  plaintiff  appeals. 

The  following  is  shown  by  the  record :  In  so  far  as 
material  to  this  controversy,  policy  No.  6551,  upon 
which  the  first  cause  of  action  is  based,  is,  in  substance, 
as  follows : 

*  *  Columbia  Life  &  Trust  Company  promises  to  pay, 
at  the  home  office  of  the  company,  in  Portland,  Oregon, 
the  sum  of  twenty-five  hundred  dollars  (less  any  in- 
debtedness hereon  to  the  company,  and  any  unpaid 
portion  of  the  premium  for  the  then  current  policy 
year),  to  James  M.  French,  of  Portland,  county  of 
Multnomah,  State  of  Oregon,  herein  called  the  insured, 
on  the  eleventh  day  of  March,  nineteen  hundred  and 
thirty-two,  if  the  insured  be  then  living;  or,  to  make 
such  payment  upon  receipt  at  said  home  office  of  due 
proof  of  the  prior  death  of  said  insured,  to  Elizabeth 
French,  his  wife,  herein  called  the  beneficiary,  if  said 
beneficiary  be  living;  otherwise,  to  the  executors,  ad- 
ministrators or  assigns  of  the  insured,  subject  to  the 
right  of  the  insured  to  change  the  beneficiary,  as  here- 
inafter provided. 

**This  contract  of  insurance  is  made  in  consideration 
of  the  application  for  this  policy,  a  copy  of  which  is 
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hereto  attached,  and  which  application  is  hereby  made 
a  part  of  this  contract,  and  in  consideration  of  the  first 
annual  premium  of  one  hundred  seventy  and  13/100 
dollars,  the  receipt  whereof  is  hereby  acknowledged, 
for  insurance,  as  herein  provided,  terminating  on  the 
eleventh  day  of  March,  1913,  and  in  consideration  of 
the  further  payment  of  one  hundred  seventy  and 
13/100  dollars,  to  be  made  on  or  before  every  eleventh 
day  of  March  hereafter  during  the  first  twenty  years 
of  the  continuance  of  this  policy. 

*  *  This  policy  shall  not  take  effect  until  the  first  pre- 
mium shall  have  been  actually  paid  during  the  good 
health  of  the  insured.  No  premium  after  the  first 
shall  be  considered  paid  unless  a  receipt  shall  be  given 
therefor,  signed  by  the  president,  a  vice-president,  or 
secretary,  and  countersigned  by  an  agent  authorized 
to  receive  such  premium,  nor  shall  any  premium  pay- 
ment have  the  effect  to  continue  this  policy  in  force 
longer  than  for  the  period  covered  by  such  payment, 
except  as  otherwise  provided  herein.  Agents  are  not 
authorized  to  make,  alter,  or  discharge  contracts,  or  to 
waive  forfeitures,  or  to  waive  or  postpone  payment 
of  premiums. 

*  *  Should  default  be  made  in  the  payment  of  any  pre- 
mium within  three  years  from  the  date  hereof,  this 
policy  shall  cease  and  determine,  and,  unless  reinstated, 
all  payments  hereon  shall  remain  the  property  of  the 
company.  The  first  year's  insurance  hereunder  is 
term  insurance  and  shall  be  valued  as  such. 

**  A  grace  of  thirty-one  days,  during  which  the  policy 
shall  remain  in  full  force,  will  be  allowed  in  the  pay- 
ment of  all  premiums,  except  the  first,  subject  to  an 
interest  charge  of  not  to  exceed  six  per  cent  per  an- 
num. 

**The  mode  of  premium  payment  may  be  changed 
on  any  anniversary  date,  from  annual  to  semi-annual, 
or  quarterly,  or  vice  versa,  at  the  premium  rates  in 
use  by  the  company  at  the  date  hereof. 

**In  the  event  of  default  in  the  payment  of  any  pre- 
mium hereon,  this  policy  may  be  reinstated  upon  evi- 
dence satisfactory  to  the  company  of  the  insurability 
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of  the  insured,  and  by  the  payment  of  all  past-due 
premiums,  with  interest  thereon  at  the  rate  not  to  ex- 
ceed six  per  cent  per  annum.  The  policy  reinstated 
will  be  subject  to  any  unpaid  indebtedness. 

**  Should  there  be  any  error  in  the  statement  of  the 
age  of  the  insured,  it  will  be  adjusted  by  the  payment 
of  such  amount  of  insurance  as  the  premium  actually 
would  have  purchased  at  the  correct  age. 

'  *  This  policy  and  the  application  therefor  shall  con- 
stitute the  entire  contract  between  the  parties,  and  all 
statements  made  by  the  insured  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not  warran- 
ties, unless  a  copy  of  such  statement  shall  be  used  in 
defense  to  a  claim  under  this  policy  unless  it  is  con- 
tained in  the  written  application  therefor. 

**This  policy  shall  be  incontestable  after  one  year 
from  its  date,  except  for  nonpayment  of  premium. 

**The  insured,  subject  to  the  rights  of  any  assignee, 
may  nominate  a  beneficiary  or  beneficiaries,  provided 
none  be  herein  named,  or  may  change  the  beneficiary 
or  beneficiaries  at  any  time,  during  the  continuance 
of  this  policy,  by  filing  with  the  company  a  written  re- 
quest accompanied  by  this  policy,  such  nomination 
or  change  to  take  effect  upon  the  indorsement  of  same 
on  the  policy  by  the  company. '  ^ 

The  second  annual  premium  upon  the  policy  became 
due  by  the  terms  thereof  on  March  11,  1913,  and  was 
not  paid  on  that  day,  but  James  M.  French  availed 
himself  of  the  31  days  of  grace,  and  on  April  10,  1913, 
for  the  second  annual  premium  of  $170.13,  executed 
and  delivered  to  the  company  his  promissory  note  as 
follows : 

**  170.13.  Portland,  Oregon,  April  10,  1913. 

**0n  the  15th  day  of  July,  1913,  without  grace,  for 
valued  received,  I  promise  to  pay  to  the  order  of  Co- 
lumbia Life  &  Trust  Company,  at  its  oflSce,  in  the  city 
of  Portland,  Oregon,  one  hundred  seventy  and  13/100 
dollars  in  U.  S.  gold  coin,  with  interest  thereon  in  like 
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gold  coin,  at  the  rate  of  six  (6)  per  cent  per  annum, 
from  the  11th  day  of  March,  1913,  until  paid. 

**This  note  is  given  on  account  of  the  renewal  pre- 
mium for  the  period  of  12  months  ending  on  the  11th 
day  of  March,  1914,  on  policy  No.  6551,  issued  to  me 
by  said  Columbia  Life  &  Trust  Company. 

**If  this  note  is  not  paid,  principal  and  interest,  at 
the  maturity  thereof,  said  policy  shall  thereupon  and 
on  the  15th  day  of  July,  1913,  without  notice  or  other 
action  by  said  Columbia  Life  &  Trust  Company,  lapse 
and  become  of  no  further  force  or  effect;  and  there- 
upon this  note  shall,  without  notice  or  other  action 
by  said  Columbia  Life  &  Trust  Company,  immediately 
become  due  and  payable,  to  the  extent  of  so  much 
thereof  as  may  be  required  to  cover  the  pro  rata  pre- 
mium of  the  insurance  under  said  policy  to  the  date 
of  such  cancellation  thereof. 

**  [Signed]     Jambs  M.  French. '' 

Thereupon  defendant  executed  and  delivered  to 
James  M.  French  its  receipt,  as  follows : 

**  Columbia  Life  &  Trust  Company, 
**  Portland,  Oregon. 
''No.  1695. 
**  Premium   for   one   year   $170.13,  subject  to  note 
given  in  payment  hereof. 

* '  Premium  as  above  received  this  10th  day  of  April, 
1913. 

'*T.  H.  ElCHEY. 

**Eeceived  the  annual  premium  due  March  11,  1913, 
as  per  statement  in  the  margin  hereof,  on  policy 
No.  6551,  insuring  the  life  of  James  M.  French.  This 
receipt  must  be  countersigned  before  delivery  by  T.  H. 
Richey. 

**M.  M.  Johnson, 
* '  Secretary. 
**  (For  terms  of  mutual  agreement  see  policy.)  ^^ 

On  March  4, 1914,  the  defendant  presented  its  claim 
against  the  estate  of  French  as  follows : 

80  Or.^29 
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Portland,  Oregon,  March  4,  1914. 
Estate  of  J.  M.  French   to   Columbia  Life  &  Trust 

Company,  Dr. 

Note  due  March  1,  1913 $170  13 

June  11,  1913,  paid 62  50 

$107  63 
Interest  to  March  4,  1914 7  46 

$115  09 
Note  for  premium  policy  No.  6551  to 

July  15,  1913 58  59 

Interest  to  March  4,  1914 3  46 

62  05 

Note  for  premium  policy  No.  6579  to 

July  24,  1913 28  35 

Interest  to  March  4,  1914 1  30 

29  65 

E.  and  0.  E.  $206  79 

The  mode  of  premium  payment  as  originally  pro- 
vided in  the  policy  was  never  changed  to  a  semi-annual 
or  quarterly  payment. 

In  her  complaint  plaintiff  alleges,  inter  alia,  that  the 
note  was  not  paid  at  maturity,  but  that  James  M. 
French  was  assured  by  defendant  that  he  might  pro- 
tect the  interests  of  the  beneficiary  under  the  policy 
by  agreeing  to  apply,  upon  the  amount  of  notes  given 
for  the  premiums,  a  claim  held  by  French  against  the 
Johnson-Bradford  Safe  Company,  on  account  of  com- 
missions previously  earned  by  him  through  the  sale 
of  its  stock  to  one  Oswell;  that  the  sum  of  $125  was 
still  due  to  French  for  commissions  upon  the  sale  of 
the  stock,  and  that  the  defendant  company,  French, 
and  the  Johnson-Bradford  Safe  Company,  and  one 
Troeh,  who  had  an  interest  in  the  conmaissions,  agreed 
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that  the  same  should  be  paid  directly  by  the  safe  com- 
pany to  the  defendant  and  credited  upon  the  insurance 
premium  due  it  from  French;  and,  in  consideration 
of  French  consenting  to  the  application  of  the  commis- 
sions to  the  payment  of  the  notes,  the  defendant  did 
orally  extend  the  time  of  payment  of  the  notes  and 
continued  in  force  the  insurance  policy  until  the  next 
annual  premium  was  due,  and  that  defendant  waivefi 
any  forfeiture  or  lapse  of  the  policy  by  reason  of  the 
failure  of  French  to  pay  the  notes  when  due,  or  at 
any  time  previous  to  his  death;  that  under  such  ar- 
rangement the  $125  was  paid  to  this  defendant  and 
applied  by  it  on  account  of  the  premium;  that  the  in- 
surance company  retained  possession  of  the  notes  and 
claimed  and  insisted  that  James  M.  French  was  liable 
thereon  for  the  full  amount  thereof  for  the  principal 
and  interest  until  December  19,  1913,  the  day  of  his 
death;  that  on  March  13,  1914,  Elizabeth  French, 
through  her  attorney,  made  a  written  demand  upon 
the  defendant,  on  behalf  of  the  beneficiaries,  for  blanks 
on  which  to  make  due  proof  of  the  death  of  the  insured, 
James  M.  French;  that  on  March  14,  1914,  the  defend- 
ant answered  this  demand  by  letter  stating  in  part 
that: 

''Policy  No.  6551,  Jas.  M.  French,  lapsed  on  Julv 
15,  1913.  Policy  No.  6579,  Jas.  M.  French,  lapsed 
on  July  24, 1913.  Under  these  circumstances  there  is 
no  occasion  for  furnishing  blanks  for  proof  of  claim 
as  there  is  no  claim.  '^ 

Plaintiff  tenders  defendant  all  moneys  due  upon  the 
notes  in  payment  of  the  premiums,  and  also  a  portion 
of  one  given  for  the  first  premium  upon  the  policy 
dated  May  24,  1912,  and  consents  that  the  court  may 
deduct  from  the  amount  due  upon  the  policies  of  in- 
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surance  the  sum  so  due  upon   the   notes,   and   any 
amounts  to  which  defendant  is  lawfully  entitled. 

For  a  second  cause  of  action  plaintiff  declares  sub- 
stantially the  same  upon  policy  6579,  issued  May  24, 
1912,  to  James  M.  French,  in  consideration  of  the  pay- 
ment to  it  of  the  premium  of  $170.13  upon  his  life,  in 
which  Irene  C.  French,  his  daughter,  was  named  as 
beneficiary,  which  policy  was  assigned  to  plaintiff 
after  his  death.  The  note  given  for  the  second  annual 
premium  due  on  the  May  policy,  which  was  dated  June 
24,  1913,  for  $170.13  is  of  the  same  tenor  and  form  as 
the  note  set  forth  above.  Upon  the  execution  and  de- 
livery of  such  note  the  defendant  company  delivered 
to  James  M.  French  a  receipt  of  substantially  the  same 
purport  as  the  one  above  stated,  but  the  note  was  re- 
ferred to  therein  as  follows:  ''Given  in  accordance 
with  note  dated  June  24th,  1913.  ^ '  In  connection  with 
sending  this  receipt  to  French,  the  vice-president  of 
the  company  wrote  him  a  letter  on  June  24,  1913,  in 
which  he  made  the  following  statement  regarding  the 
payment  of  the  premium,  to  wit  : 

''We  are  in  receipt  of  your  valued  remittance,  in 
payment  of  the  premium  on  your  policy,  and  have 
the  pleasure  of  handing  you  the  official  receipt  here- 
with." 

The  other  allegations  are  practically  the  same  as 
in  the  first  cause  of  action  except  as  to  dates  and  name. 

In  its  answer  the  defendant  admits  the  execution 
of  the  two  policies  and  the  notes  for  the  second  annual 
premiums,  but  denies  that  the  premiums  were  thereby 
paid,  alleging  that  a  conditional  receipt  was  given 
therefor  as  set  forth  in  plaintiff 's  complaint.  The  de- 
fendant denies  that  the  conditional  promissory  notes 
were  accepted  by  it  in  payment  of  the  premiums ;  that 
under  and  by  the  terms  of  the  conditional  promissory 
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notes  and  the  conditional  receipts  given  therefor  the 
March  policy  of  insurance  **was  kept  in  force  nntil 
only  the  fifteenth  day  of  July,  1913" ;  and  that  the  May 
policy  was  kept  in  force  until  July  24,  1913. 

For  answer  to  paragraph  9  of  the  first  cause  of  ac- 
tion of  the  complaint  the  defendant  **  denies  each  and 
every  allegation  therein  contained,  except  that  this 
defendant  denies  any  knowledge  or  information  suflS- 
cient  to  form  a  belief  as  to  whether  or  not  there  was 
still  due  to  the  said  French  for  commissions  on  the 
sale  of  said  stock  in  said  paragraph  set  forth  the  sum 
of  $125,  and  further  except  that  this  defendant  admits 
that  the  conditional  note  in  said  paragraph  referred 
to  was  not  paid  at  the  maturity  thereof. ' ' 

For  answer  to  paragraph  10  of  the  first  cause  of  ac- 
tion the  defendant  *  denies  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not  the 
said  Oswell  made  his  final  payment  upon  the  said  cor- 
porate stock  on  December  1,  1913,  and  thereupon  the 
said  $125  due  the  said  French  on  account  of  said  com- 
missions became  immediately  payable. '* 

Defendant  admits  that  it  still  retains  possession 
of  the  notes ;  that  it  refused  to  furnish  blanks  on  which 
to  make  due  proof  of  the  death  of  James  M.  French, 
upon  the  ground  that  the  policy  had  lapsed  and  was 
void,  and  that  plaintiff  had  no  claim  thereunder;  that 
this  defendant  was  not  liable  therefor;  that  at  that 
time  defendant  wholly  repudiated  its  alleged  liability 
upon  the  policies ;  and  that  James  M.  French  is  dead. 

In  its  further  and  separate  answer  the  gist  of  the 
allegations  of  the  defendant  is : 

*'That  the  second  annual  premium  upon  the  said 
policy  of  life  insurance  became  due,  by  the  terms 
thereof,  on  the  11th  day  of  March,  1913.  That  the  said 
James  M.  French  wholly  failed,  refused  and  neglected 
to  pay  the  same  upon  said  date,  and  the  said  James 
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M.  French  represented  unto  the  said  defendant  that 
he  would  pay  said  premium  on  or  before  July  15, 1913, 
and  requested  the  said  Columbia  Life  &  Trust  Com- 
pany to  take  his  conditional  promissory  note  therefor, 
payable  on  or  before  July  15,  1913,  and  to  keep  said 
insurance  in  force  until  said  date,  to  wit,  July  15, 1913. 
That  the  said  defendant  agreed  to  accept  the  condi- 
tional promissory  note  of  the  said  James  M.  French 
in  the  sum  of  $170.13,  as  herein  alleged,  and  agreed 
to  keep  said  policy  of  life  insurance  in  force  until  July 
15,  1913,  but  if  said  conditional  promissory  note  was 
not  paid  on  said  date,  that  said  policy  of  life  insurance 
should,  on  said  date,  to  wit,  July  15,  1913,  lapse  and 
become  of  no  further  force  and  effect.  It  was  mu- 
tually understood  and  agreed  by  and  between  the  said 
James  M.  French  and  this  defendant  that  said  condi- 
tional promissory  note  so  to  be  executed  as  aforesaid 
was  not  payment  of  said  premium  then  due  on  said 
policy  of  life  insurance,  but,  on  the  contrary,  the  said 
Columbia  Life  &  Trust  Company  agreed  to  keep  said 
policy  of  life  insurance  in  force  until  July  15,  1913^ 
and  thereafter  for  the  current  policy  year,  provided 
that  the  conditional  promissory  note  was  paid  in  full 
at  the  date  of  maturity  thereof,  to  wit,  July  15,  1913. 
That  pursuant  to  the  agreement  aforesaid,  and  within 
the  days  of  grace  allowed  by  said  policy,  the  said  Jas. 
M.  French  made,  executed,  and  delivered  to  the  Co- 
lumbia Life  &  Trust  Company  his  certain  conditional 
promissory  note,  as  set  forth  in  the  complaint.  That 
thereafter  the  defendant  issued  to  James  M.  French 
its  conditional  receipt  for  the  conditional  promissory 
note  as  set  forth  in  the  complaint,  no  part  of  which 
was  paid  when  the  same  became  due  or  at  any  time 
thereafter.  That  after  the  notes  became  due  James 
M.  French  was  repeatedly  notified  and  told  that  his 
policies  of  life  insurance  had  lapsed  and  were  of  no 
force  and  effect,  and  on  November  12,  1913,  the  com- 
pany notified  French  to  that  effect  in  writing.  That 
on  or  about  February  20, 1914,  and  after  the  Columbia 
Life  and  Trust  Company  had  knowledge  of  his  death, 
a  clerk  of  the  company,  through  a  clerical  error  and 
mistake,  mailed  a  notice  to  French  as  set  forth  in  the 


May,  1916.]     French  v.  Columbia  Life  &  Trust  Co.      455 

complaint.  That  by  reason  of  the  acts  and  facts 
herein  set  forth  said  policy  of  life  insurance  so  issued 
on  the  life  of  James  M.  French  lapsed  and  became  void 
and  of  no  further  force  and  effect  on  the  15th  day  of 
July,  1913,  and  there  is  now  nothing  due  on  account 
of  or  by  virtue  of  said  policy  of  life  insurance. ' ' 

For  like  reasons  the  May  policy  became  void  and 
lapsed  on  July  24,  1913.  The  reply  puts  in  issue  the 
new  matter  of  the  answer  in  so  far  as  it  varies  from 
the  complaint. 

The  substance  of  the  evidence  deemed  necessary  to 
note  is  as  follows :  Mr.  S.  P.  Lockwood,  vice-president 
of  the  company,  was  called  as  a  witness  by  plaintiff, 
and  testified  in  part  that  the  first  premium  on  the 
March  policy  was  paid  by  note,  and  he  believed  the 

*  * 

note  was  afterward  paid;  that  when  the  premium  on 
the  March  policy  for  the  second  year  became  due,  it 
was  not  paid  .  in  money,  but  within  the  days  of 
grace  Mr,  French  gave  a  note  in  connection  with  that 
premium  dated  April  10,  1913;  that  the  note  was  on 
that  date  entered  on  a  record  card  as  a  premium  pay- 
ment and  as  a  premium  loan,  and  carried  as  an  asset ; 
that  the  company  never  offered  to  return  the  note  to 
Mr.  French  before  his  death,  to  his  knowledge,  nor 
asked  for  a  return  of  the  policy;  that  it  was  not  the 
practice  of  the  company  to  demand  a  return  of  a  pol- 
icy ;  that  on  February  22, 1914,  he  had  a  talk  with  Mrs. 
French  in  regard  to  money  due  her  husband  from  the 
Johnson-Bradford  Safe  Company,  and  said,  **I  told 
her  the  money  had  certainly  not  been  paid  to  us,  *  * 
and  did  not  know  whether  there  was  any  money  due, ' ' 
but  would  inquire  of  Mr.  Johnson,  the  secretary  (who 
is  also  secretary  of  the  Johnson-Bradford  Safe  Com- 
pany, but  not  the  Johnson  for  whom  the  safe  company 
is  named) ;  that  on  the  same  day  he,  as  vice-president 
of  the  company,  wrote  Mrs.  French  a  letter  which  is 
in  the  record  and  states  in  part : 
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''Our  Mr.  Johnson  informs  me  that  about  Dec.  1st, 
the  second  installment  of  $2,500  on  the  stock  of  the 
Johnson-Bradford  Safe  Co.  was  paid  to  the  Johnson- 
Bradford  Safe  Co.,  but  that  up  to  the  present  time 
the  conmiission  which  was  due  Mr.  Troeh  on  this  in- 
stallment, and  included  in  which  is  any  amount  which 
was  due  Mr.  French,  has  not  yet  been  paid  to  Mr. 
Troeh — there  being  some  agreement  between  Mr. 
Troeh  and  the  Johnson-Bradford  Safe  Company  under 
which  Mr.  Troeh  is  leaving  the  amount  with  them.'* 

Mr.  M.  M.  Johnson,  secretary  and  actuary  of  the 
company,  was  also  called  by  the  plaintiff,  and  he  testi- 
fied that  the  books  of  the  Johnson-Bradford  Safe  Com- 
pany show  that  the  $2,500  due  December  1, 1913,  given 
by  Mr.  Oswell  for  stock,  was  paid  November  28,  1913, 
upon  which  the  $125  conmiission  was  due  French ;  that 
the  books  of  the  insurance  company  regarding  these 
two  notes  show  as  follows : 

''Policy  number  6551,  twenty  year  endowment, 
$2,500.00,  second  year  annual  payment  $170.13,  March 
11,  entered  on  the  10th  day  of  April.  J.  M.  French, 
premium  note  entered  under  renewal  premium,  pure 
163.67,  load  6.56." 

''Description  of  policy  number  6579,  twenty  year 
endowment,  amount  $2,500,  year,  second,  fraction,  an- 
nual, amount  of  premium  $170.13,  due  May  24.  En- 
tered June  24.  J.  M.  French,  premium  note.  Under 
renewal  premium  pure  163.57,  load  6.56.'* 

A  similar  entry  in  regard  to  the  note  given  for  the 
first  annual  premium  is  also  shown  on  such  books. 
Mr.  Johnson  further  testified  that  the  company's  books 
do  not  show  that  the  notes  were  "charged  off,*'  but 
that  they  were  "considered  charged  off  November  29, 
1913";  that  first  premium  notes  are  usually  given  to 
the  agent  and  indorsed  by  him  to  the  company  and 
second  premium  notes  are  made  to  the  company  direct ; 
that  they  investigated  the  financial  standing  of  Mr. 
French  before  taking  the  notes  and  making  the  exten- 
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sion,  and  understood  him  to  be  worth  several  thousand 
dollars. 

Mrs.  French,  plaintiff,  testified  that  Mr.  French 
died  December  19, 1913 ;  that  soon  afterward  she  went 
to  the  office  of  the  defendant  and  was  told  that  the 
policies  had  lapsed ;  that  she  inquired  of  Mr.  Johnson, 
the  secretary,  if  a  commission  of  $125  that  Mr.  French 
was  to  receive  from  the  Johnson-Bradford  Safe  Com- 
pany had  not  been  paid  and  he  said,  *'No";  that  in 
three  or  four  days  she  went  to  Johnson-Bradford  Safe 
Company  to  get  the  commission,  and  Mr.  Johnson  in- 
formed her  that  the  $2,500  note  had  been  paid,  but 
not  the  commission;  that  the  $125  *' belonged  to  the 
Columbia  Life";  that  her  husband  had  left  a  check 
or  arranged  so  *4t  was  to  be  paid  to  the  Columbia 
Life  as  soon  as  the  note  was  paid,"  the  $2,500  note; 
that  the  $125  pajnment  was  for  premiums  already 
earned;  that  she  asked  if  it  **was  usual  for  a  man  to 
pay  on  a  lapsed  policy";  and  that  afterward  Mr. 
Lockwood  wrote  her  the  letter  above  referred  to. 

Edwin  Lindstedt,  witness  for  plaintiff,  stated,  in 
substance:  That  about  December  23,  1913,  he  went  to 
the  office  of  defendant  after  the  death  of  Mr.  French 
and  asked  for  blanks  to  prove  the  same.  That  Mr. 
Johnson  said  the  policies  were  not  in  force,  and  when 
he  inquired  about  the  $125  commission,  said  '*  French 
made  arrangement  that  that  commission  when  (paid) 
should  go  direct  to  the  Columbia  Life  to  be  applied 
upon  the  insurance  policies."  That  the  $2,500  note 
has  not  been  paid.  The  witness  stated  that  after  he 
talked  with  Mr.  Oswell  he  went  to  Mr.  Johnson  and 
told  him  he  understood  the  $2,500  note  was  paid. 
That  Johnson  said:  **It  may  have  been  paid.  I  see 
there  is  a  commission  due  in  the  morning  mail." 
That  witness  claimed  a  part  of  the  commission,  but 
that  French  had  a  right  to  use  it. 
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Howard  C.  French,  plaintiff's  son,  testified  that  in 
a  conversation  Mr.  Johnson  stated  to  him  that  there 
was  no  written  statement,  just  a  verbal  agreement 
that  this  $125  commission  was  to  be  turned  over  to  the 
Columbia  Life  when  the  $2,500  note  was  paid.  The 
various  letters  and  documents,  to  which  reference  has 
been  made,  including  the  written  assignment  of  the 
May  policy  to  plaintiff,  were  introduced  in  evidence. 

A  motion  for  a  nonsuit  was  interposed  by  defend- 
ant and  overruled,  whereupon  T.  H.  Richey,  general 
agent  of  the  insurance  company  for  Portland,  testi- 
fied for  defendant  that  it  was  his  duty  to  see  to  the 
collection  from  policy-holders;  that  he  had  several 
interviews  with  Mr.  French  in  respect  to  the  payment 
of  his  premiums;  that  between  the  dates  of  maturity 
of  the  notes  for  the  second  premiums  and  about  No- 
vember 1,  1913,  he  tried  to  get  him  to  reinstate  his 
policies,  and  called  his  attention  to  the  amount  he 
would  have  to  pay  on  a  pro  rata  basis,  even  though 
he  did  not  reinstate  his  policy;  that  Mr.  French  was 
very  anxious  to  reinstate  his  policy,  but  was  very  hard 
up;  that  French  said  he  was  very  sorry  the  policies 
had  lapsed  because  of  the  terms  of  the  note.  The 
testimony  of  plaintiff's  witness  in  regard  to  the 
statements  made  by  Mr.  Johnson,  secretary  of  the 
insurance  company,  in  regard  to  the  arrangement  for 
the  payment  of  the  $125  commission  to  that  company 
on  the  policies,  was  not  contradicted. 

It  is  contended  by  counsel  for  plaintiff  that  the 
second  annual  premiums  on  the  policies  were  paid  by 
the  two  notes  given  by  French;  that  at  that  time 
French  was  under  no  legal  obligation  to  pay  the 
second  annual  premium,  and  there  was  then  no  pre- 
existing debt  owing  to  defendant;  that  in  such  case 
the  presumption  is  that  notes  were  taken  in  payment 
of  the  legal  obligation  created  at  the  time  the  notes 
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were  given;  that  the  provisions  in  the  notes  to  the 
effect  that  if  the  same  were  not  paid  at  maturity  the 
respective  policies  should  be  forfeited  were  of  no  force, 
for  the  reason  that  neither  of  the  policies  provided  for 
a  forfeiture  for  the  nonpajTuent  of  a  premium  note. 
It  is  maintained  by  counsel  for  defendant  that  the 
effect  of  the  acceptance  of  th6  conditional  notes  was 
to  extend  the  time  of  the  payment  of  the  premiums 
and  keep  the  policies  in  force  until  the  maturity  of 
the  respective  notes;  that  the  agreement  between  the 
insurance  company  and  the  insured  contained  in  the 
notes,  made  in  consideration  of  the  extension  of  time 
for  payment  of  the  premiums  until  the  maturity  of  the 
respective  notes,  to  the  effect  that  if  payment  was  not 
made  at  the  maturity  of  the  note  the  policy  should 
lapse  and  be  of  no  further  force  or  effect,  is  a  valid 
binding  contract,  and  that  by  virtue  thereof,  the  notes 
not  being  paid,  the  policies  lapsed  on  the  15th  and 
24th  of  July,  1913,  respectively.  Plaintiff  also  con- 
tends that  if  the  right  of  forfeiture  of  the  policies  did 
accrue  to  defendant,  it  waived  the  same. 

We  will  first  take  up  the  matter  of  the  forfeiture 
clause  in  the  premium  notes,  and  for  a  better  under- 
standing will  refer  to  some  of  the  general  rules  of  law 
as  announced  by  the  courts  and  text-writers.  As  has 
been  stated,  may  times,  the  law  does  not  favor  for- 
feitures, and  very  slight  circumstance  will  be  taken 
advantage  of  to  avoid  the  effect  of  a  forfeiture: 
Security  L.  &  A.  Go.  v.  Underwood  (Tex.  Civ.  App.), 
150  S.  W.  293 ;  Insurance  Co.  v.  Norton,  96  U.  S.  234  (24 
L.  Ed.  689).  It  is  said  in  2  May  on  Insurance  (4  ed.), 
Section  341,  in  effect,  that  if  the  policy  by  its  terms  is 
forfeitable  for  nonpayment  of  premium,  or  any  note 
given  for  a  premium,  when  due,  a  failure  to  pay  at  ma- 
turity a  note  given  for  a  premium,  or  any  installment 
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or  interest  thereon,  when  due,  works  a  forfeiture.    In 
Section  342,  Id.,  we  find : 

''But  when  the  policy  is  forfeitable  for  nonpayment 
of  the  premium,  but  does  not  distinctly  provide  that 
the  nonpayment  of  a  note  given  therefor  at  maturity 
shall  work  a  forfeiture,  as  this  clause  is  inserted  for 
the  benefit  of  the  insurers  it  must  be  taken  most 
strongly  against  them,  and  the  nonpayment  of  the 
note  at  maturity  will  not  work  as  a  forfeiture.  The 
courts  will  not  extend  the  operation  of  a  condition, 
the  breach  of  which  involves  a  forfeiture,  to  a  case 
not  clearly  within  it.  *  *  *' 

Much  to  the  same  effect,  see,  also,  2  Joyce,  Insur- 
ance, §  1211;  2  May,  Insurance,  §§  468,  469;  Dwelling- 
House  Ins.  Co.  v.  Hardie,  37  Kan.  674  (16  Pac.  92); 
Arnold  v.  Empire  Mutual  Ins.  Co.,  3  Ga.  App.  685  (60 
S.  E.  470) ;  McGehee  v.  Rinker,  9  Ga.  App.  147  (70 
S.  E.  962) ;  Fidelity  Mut.  Life  Ins.  Co.  v.  Goza,  13  Ga. 
App.  20  (78  S.  E.  735) ;  Columbia  etc.  Ins.  Co.  v. 
Mulhey,  13  Ga.  App.  508  (79  S.  E.  482) ;  Union  Cent. 
Life  Ins.  Co.  v.  Buxer,  62  Ohio  St.  385  (57  N.  E.  66, 
49  L.  R.  A.  737) ;  Montgomery  v.  Phoenix  M.  Life  Ins. 
Co.,  14  Bush  (Ky.),  51 ;  McAllister  v.  Northeastern  Mut. 
Life  Ins.  Co.,  101  Mass.  558  (3  Am.  Rep.  404) ;  Insurance 
Co.  V.  French,  30  Ohio  St.  240  (27  Am.  Rep.  443) ; 
Thompson  v.  Insurance  Co.,  104  U.  S.  252  (26  L.  Ed. 
765). 

It  has  been  held  that  where  the  policy  provides  for 
a  forfeiture  thereof  for  the  nonpayment  of  the  pre- 
mium or  a  premium  note,  the  right  to  declare  such  for- 
feiture may  be  waived  by  the  insurer,  and  that  whether 
the  insurance  company  has  exercised  its  option  to 
declare  a  forfeiture  of  the  policy  or  waived  its  rights 
to  do  so,  where  such  an  issue  is  raised,  is  a  question  of 
fact  for  the  determination  of  the  jury  under  all  the 
circumstances  of  the  case:  Security  L.  <&  A.  Co.  v. 
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Underwood  (Tex.  Civ.  App.),  150  S.  W.  293 ;  Massachvr 
setts  Ben.  L.  A.  v.  Robinson,  104  Ga.  256  (30  S.  E.  918, 
42  L.  R.  A.  261 ;  Insurance  Co.  v.  Norton,  96  U.  S.  234 
(24  L.  Ed.  689) ;  Hastings  v.  Brooklyn  L.  Ins.  Co.,  138 
N.  Y.  473  (34  N.  E.  289) ;  Id.,  53  Hun,  631  (6  N.  T.  Snpp. 
374) ;  Shaivnee  v.  Cannedy,  36  Okl.  733  (129  Pac.  865, 44 
L.  R.  A.  (N.  S.)  376) ;  Insurance  Co.  v.  French,  30 
Ohio  St.  240  (27  Am.  Rep.  443) ;  Grigshy  v.  Russell, 
222  U.  S.  149,  155  (56  L.  Ed.  133,  32  Sup.  Ct.  Rep.  58, 
Ann.  Cas.  1913B,  863,  36  L.  R.  A.  (N.  S.)  642) ;  Oakes 
V.  Manufacturing  F.  &  M.  Ins.  Co.,  135  Mass.  248; 
Cranston  v.  West  Coast  L.  Ins.  Co.,  63  Or.  247,  438  (128 
Pac.  427) ;  Stringhamv.  Mutual  Ins.  Co.,  44  Or.  447,  459 
(75  Pac.  822). 

It  has  also  been  held  that  an  unconditional  demand 
for  payment  followed  by  proceedings  to  collect  a  past- 
due  premium  note,  operates  as  a  waiver:  3  Cooley, 
Insurance  Briefs,  §§2724,  2726.  See,  also.  Federal 
Life  Ins.  Co.  v.  Warren  (Ky.),  181  S.  W.  331. 

We  will  hereafter  refer  to  only  one  policy,  as  the 
same  discussion  will  apply  to  both.  In  the  present 
case  the  provisions  in  the  policy  plainly  direct  that 
any  indebtedness  thereon  to  the  company  shall  be  de- 
ducted from  the  amount  to  be  paid  to  French  or  the 
beneficiary  named.  It  is  also  clearly  stipulated  therein 
that  the  ''policy  and  the  application  therefor  shall 
constitute  the  entire  contract  between  the  parties.'* 
A  clause  to  the  same  effect  is  contained  in  the  appli- 
cation. There  is  no  provision  for  a  forfeiture  thereof 
on  account  of  the  nonpayment  of  a  premium  note.  At 
the  time  the  premium  was  due  the  company  did  not 
insist  upon  a  forfeiture  in  case  of  nonpayment,  as  it 
had  a  right  to  do.  On  the  contrary,  as  set  forth  in 
the  answer  and  claimed  in  the  brief  of  defendant,  the 
company  extended  the  time  of  payment  and  accepted 
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the  note  of  the  insured,  conditioned,  as  stated  above, 
that  if  not  paid  on  the  date  of  maturity,  the  policy 
should  lapse  and  become  of  no  force,  and  that  by 
reason  of  the  agreement  alleged  in  the  answer,  the 
purport  of  which  is  shown  in  the  note,  the  company 
claims  that  it  is  not  liable  on  the  policy.  Apparently, 
in  view  of  the  fact  that  in  most  instances  life  insurance 
policies  are  intended  for  the  protection  of  relatives 
after  the  decease  of  the  insured,  the  legislature  of  this 
state  in  its  wisdom  saw  fit  to  enact  Section  4632, 
L.  0.  L.  After  declaring  that  no  life  insurance  com- 
pany shall  permit  any  discrimination,  the  section  con- 
tinues: 

''Nor  shall  any  such  company  or  representative 
thereof  make  any  contract  of  insurance,  or  agreement 
as  to  such  contract,  other  than  as  plainly  expressed  in 
the  policy  issued  thereon. '^ 

While  there  is  some  divergence  in  the  opinions  of 
the  courts  upon  the  question  of  forfeiture  of  an  insur- 
ance policy,  which  is  in  the  main  due  to  the  variant 
facts  in  the  cases  considered,  our  statute  above  noted 
directs  with  which  line  of  decisions  those  of  the  courts 
of  this  state  should  be  classed.  In  Mutual  Life  Ins. 
Co.  V.  Kelly,  114  Fed.  268  (52  C.  C.  A.  154),  a  case 
before  the  Circuit  Court  of  Appeals,  Judge  Adams 
construes  a  statute  of  the  State  of  Iowa,  similar  to 
ours,  which  contains  this  clause: 

* '  Nor  shall  any  company  or  any  agent  thereof  make 
any  contract  of  insurance  or  agreement  as  to  such 
contract,  other  than  is  plainly  expressed  in  the  policy 
issued  thereon." 

At  page  272  of  114  Fed.,  at  page  158  of  52  C.  C.  A., 
of  the  opinion  he  clearly  states  the  purpose  of  this 
statute  thus : 


May,  1916.]     French  v.  Columbia  Life  &  Trust  Co.      463 

'*The  act  of  Iowa,  supra,  in  our  opinion,  creates  no 
exception  to  the  foregoing  general  rule  governing  the 
interpretation  of  contracts.  That  act  was  obviously 
intended  for  three  purposes:  (1)  To  prevent  discrimi- 
nations in  favor  of  particular  insurants;  (2)  to  secure 
that  certainty  with  respect  to  the  rights  and  duties  of 
the  parties  which  is  always  best  attained  by  written 
agreements;  (3)  to  provide  a  ready  and  available 
method  by  which  the  insured  or  assured  may,  at  all 
times  have  before  them  the  covenants  and  agreements 
which  they  are  required  to  observe  or  perform.'' 

We  also  find  the  following  at  page  274  of  114  Fed,, 
at  page  160  of  158  C.  C.  A. : 

**It  cannot  be  disputed  that  plaintiff,  who  was 
Kelly's  wife  and  beneficiary  in  the  policy  in  question, 
had  a  certain  vested  interest  in  the  policy  immediately 
upon  its  issue;  such  an  interest,  in  fact,  that  neither 
Kelly  nor  the  insurer,  nor  both,  could,  by  appointment 
or  agreement,  take  from  her  without  her  consent. 
Her  rights  were  created  by  the  contract,  and  she,  as 
one  of  the  parties  thereto,  must,  on  familiar  princi- 
ples, consent  to  any  deprivation,  modification  or 
change  of  such  rights  before  the  same  can  be  accom- 
plished :  Bank  v.  Hume,  128  U.  S.  195,  206  (32  L.  Ed. 
370,  9  Sup.  Ct.  Rep.  41),  and  cases  cited. '* 

In  Bowyer  v.  Continental  Casualty  Co.,  72  W.  Va. 
333  (78  S.  E.  1001),  we  find: 

*'The  purpose  of  statutes  of  this  kind,  as  declared 
by  the  courts,  in  other  states,  is  to  require  the  contract 
to  be  so  formed  as  to  enable  the  insured  or  assured  at 
all  times  to  have  before  him  the  covenants  and  agree- 
ments which  he  is  required  to  observe  or  perform  and 
relieve  him  from  the  burden  of  relying  upon  his  recol- 
lection of  the  terms  of  his  contract.'' 

To  the  same  effect,  see  Provident  Sav.  Life  Assur. 
8oc.  V.  Puryear's  Admr.,  109  Ky.  381  (59  S.  W.  15). 
The  Iowa  Code  provides  that  an  insurance  company 
which  neglects  to  attach  to  or  indorse  on  its  policies 
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a  copy  of  any  application  or  representation  of  the  in- 
sured, which  by  the  terms  of  the  policy  is  made  a  part 
of  the  contract  of  insurance,  or  which  may,  in  any 
manner,  affect  its  validity,  shall  be  precluded  from 
setting  up  such  representation  in  defense  to  an  action 
on  the  policy.  Under  this  section  (1741)  of  the  Code 
it  was  held  in  Summers  v.  Des  Moines  Ins.  Co.,  116 
Iowa,  593  (88  N.  W.  326),  that  an  insurance  company 
which  fails  to  attach  to  or  indorse  on  a  policy  a  copy 
of  a  premium  note  given  therefor  will  be  precluded 
from  setting  up  nonpayment  of  the  note  in  defense, 
though  the  policy  provides  that  it  will  be  void  if  the 
premium  is  not  paid  when  due:  See,  also,  Lewis  v.  In- 
surance Co.,  71  Iowa,  97  (32  N.  W.  190) ;  Id.,  80  Iowa,  259 
(45  N.  W.  749).  In  this  last  case  the  policy  provided 
in  substance  that  it  should  be  void  if  any  premium  note 
should  be  overdue  and  unpaid  at  the  time  of  the  loss : 
1  Cooley,  Briefs  on  Insurance,  p.  664.  Our  statute  in 
effect  adopts  the  rule  above  quoted  from  the  text- 
book. The  legislature  has  the  constitutional  power 
to  prescribe  the  form  of  a  policy  of  life  insurance  and 
to  provide  that  all  contracts  of  the  insurer  and  the  in- 
sured shall,  in  some  way,  be  embraced  therein  in  order 
that  the  insurant  may  leave  a  complete  written  record 
of  the  business  when  he  can  no  longer  tell  his  story : 
Considine  v.  Mutual  Life  Ins.  Co.,  165  Mass.  462  (43 
N.  E.  201) ;  New  Era  Life  Assn.  v.  Musser,  120  Pa. 
384  (14  Atl.  155).  That  the  note  given  for  the  second 
annual  premium  is  a  valid  one,  as  treated  by  both  of 
the  parties,  seems  to  us  to  be  beyond  the  pale  of  dis- 
cussion. There  is  no  inhibition  against  an  insurance 
company  taking  payment  of  a  premium  in  commercial 
paper,  or  any  other  thing  of  value,  or  doing  a  credit 
business,  as  the  policy  issued  by  this  company  indi- 
cates it  proposes  to  do:  Amarillo  L.  I.  Co.  v.  Brown 
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(Tex.  Civ.  App.),  166  S.  W.  658.  The  transaction 
was  of  the  same  force  as  though  the  company  had 
loaned  Mr.  French  $170.13  and  taken  his  note  there- 
for, and  he  in  turn  had  paid  the  money  to  the  company 
for  the  premium  and  received  its  receipt  therefor. 
Neither  does  there  appear  to  be  any  room  for  contro- 
versy as  to  the  fact  that  when  the  premium  became 
due  the  company  waived  its  right  to  insist  upon  a  for- 
feiture then,  accepted  the  note,  and  thereby  extended 
the  time  of  payment  until  July.  The  question  arises 
upim  the  forfeiture  clause,  contained  in  the  note,  which 
is  no  part  of  the  policy.  Had  the  latter  instrument 
provided  that  upon  failure  to  pay  a  premium  note  the 
policy  should  lapse,  the  case  would  be  different.  Inde- 
pendent of  our  statute,  we  think  the  rule  founded  upon 
the  better  reason,  as  well  as  sanctioned  by  the  weight 
of  authority,  is  that  the  courts  will  not  declare  a  for- 
feiture of  such  a  policy  unless  it  distinctly  provides 
therefor;  that  where  such  an  instrument  makes  pro- 
vision for  a  forfeiture  for  nonpayment  of  the  premium, 
but  in  no  way  provides  that  the  failure  to  pay  a 
premium  note  at  maturity  shall  work  such  a  penalty, 
the  courts  should  not  extend  the  operation  of  the 
condition  stipulated  as  a  basis  of  forfeiture  beyond 
the  terms  of  the  contract  made  by  the  parties  as  shown 
by  the  policy.  The  agreement  set  out  in  the  answei 
and  provided  for  in  the  note,  to  the  effect  that  upon 
the  nonpayment  of  the  note  given  for  the  second 
annual  premium  the  policy  should  be  forfeited,  not 
being  contained  in  the  contract  of  insurance,  should 
not  be  enforced  as  against  the  beneficiary.  To  do  so 
would  be  for  the  court  to  enforce  a  forfeiture  **not 
nominated  in  the  bond.'*  The  parties  should  make 
their  own  contracts,  and  in  the  manner  directed  by  the 
statute. 

60  Of. — 80 
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As  to  a  waiver,  aside  from  the  questions  noted: 
Neither  the  policy  nor  the  clause  attached  to  the  note 
provides  that  if  the  latter  is  not  paid  at  maturity  the 
same  shall  thereby  become  a  nullity.  Under  any 
phase  of  the  case,  if  it  saw  fit  the  company  could  re- 
tain the  note  and  insist  upon  its  collection,  or,  in  other 
words,  waive  the  right  of  forfeiture,  if  it  had  that 
right,  when  the  note  matured.  The  company  retained 
the  $170.13  note.  The  letter  of  November  12,  1913,  in 
which  the  note  is  included  among  those  mentioned,  did 
not  indicate  to  French  that  the  company  claimed  only 
a  pro  rata  part  suflBcient  to  pay  the  premium  to  the 
date  of  the  maturity  of  the  note.  Not  until  after  his 
death  does  it  appear  that  the  amount  of  premium  to 
that  date  was  ever  computed  The  note  remained 
upon  the  records  of  the  company  as  a  valid  claim 
against  French  during  his  life.  About  a  month  before 
he  died  it  is  stated  that  it  was  "considered  charged 
off,'*  The  oflScial  receipt  issued  would  indicate^ to  the 
ordinary  mind  that  the  premium  was  paid  for  one  year 
by  the  acceptance  of  the  note.  The  letter  stating  that 
the  company  had  received  **  remittance  in  payment  of 
the  premium  on  your  policy  * '  would  naturally  confirm 
the  same  belief.  The  arrangement  as  to  the  $125  as 
testified  to  by  plaintiff's  witnesses,  if  made,  would  be 
quite  a  substantial  compliance  with  the  demand  in  the 
letter  of  November  12th  for  a  *' substantial  payment,'' 
and  may  have  been  a  reason  for  the  belief  in  the  mind 
of  French  that  his  policy  was  still  in  force.  All  the 
evidence  taken  together  tended  to  show  a  waiver  of 
forfeiture,  if  there  was  one,  and  that  question  should 
have  been  submitted  to  the  jury.  The  writer  is  .^rmly 
convinced,  however,  that  the  case  should  be  determined 
by  the  court  upon  the  former  point. 
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James  French,  the  insured,  died  on  December  19, 
1913,  while  the  policy  was  still  in  force.  The  insur- 
ance company  waived  formal  proof  of  death.  There 
is  no  controversy  in  regard  thereto.  The  trial  court 
erred  in  directing  a  verdict  and  entering  judgment  in 
favor  of  defendant.  Under  the  facts  in  this  case  the 
judgment  of  the  lower  court  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Mb.  Chief  Justice  Moobb  concurs  in  the  result. 


Denied  May  16,  1916. 

Petition  fob  Beheabino. 

(156  Pac.  1058.) 

Mr.  Richard  W.  Montague  and  Mr.  Prescott  W. 
Cookingham,  for  the  petition. 

Mr.  Guy  C.  H.  Corliss,  contra. 

In  Banc.  Mb.  Justice  Benson  delivered  the  opinion 
of  the  court. 

We  have  read  with  great  care  and  consideration  the 
appellant's  able  petition  for  rehearing,  but  find  noth- 
ing contained  therein  that  had  not  already  received 
the  most  earnest  consideration  of  this  court  prior  to 
the  preparation  of  the  opinions  heretofore  handed 
down.  We  have  given  much  time  and  thought  to  the 
arguments  and  authorities  cited  by  appellant  and  have 
examined  the  testimony  very  thoroughly  and  care- 
fully. In  addition  to  this,  we  have  heard  a  reargu- 
ment  of  the  case  by  the  learned  counsel  for  both 
parties,   and  we   see  no   reason  for  any  change  or 
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modification  in  the  views  heretofore  expressed.    The 
petition  for  rehearing  is  therefore  denied. 

Affibmbd.    Beheabinq  Denied. 

Mr.  Justice  Eakin  absent. 

Mb.  Justice  Bean  dissents. 


Argued  Marek  23,  affirmed  May  16,  1916. 

PAULSON  V.  WEEKS. 

(157  Pac.  590.) 

Pleading— Demnirer—AdxnlflBlon. 

1.  When  a  pleading  is  challenged  by  demurrer,  the  court  must 
assume  that  its  allegations  are  true. 

Oorporatioiis — Sale  of  Stock — Contract  to  Repnrcliaae — ^Zaegallty. 

2.  A  contract  whereby  the  seller  of  corporate  stock  agreed  to  re- 
purchase it  at  any  time  upon  demand,  should  the  buyer  become  dis- 
satisfied, was  legal  and  binding,  violating  no  statute,  and  not  being 
against  public  policy,  and  one  which  the  courts  cannot  unmake 
merely  because  it  may  have  been  unwisely  made. 

OorporationB — Sale  of  Stock — Option  to  Bescind. 

3.  A  contract  whereby  the  seller  of  corporate  stock  agrees  to 
repurchase  on  demand,  if  the  buyer  is  dissatisfied,  is  not  a  condi- 
tional contract  for  the  sale  or  return  of  the  stock,  but  embraces  a 
complete  sale,  with  an  option  in  the  buyer  to  rescind. 

Corporations — Sale  of  Stock— Agreement  to  Bepnrchaae    Satisfaction 
of  Buyer. 

4.  Under  such  contract,  if  the  buyer  became  dissatisfied,  he  had 
the  right  to  rescind,  when  he  became  honestly  and  in  good  faith  dis- 
satisfied. 

Corporations — Sale   of   Stock— Option   to  BoBclnd- Time   for  Exer- 
cising— "Any" — "Any  Time." 

5.  A  contract  for  the  sale  of  jtock  of  a  mining  company,  giving 
the  buyer  the  option  to  rescind  if  he  became  dissatisfied  with  his  pur- 
chase "at  any  time  thereafter,"  set  a  reasonable  time,  and  did  not 
give  unlimited  time,  though  primarily  "any"  implies  unlimited  choice 
as  to  the  particular  unit,  number  or  quantity,  and  generally  signifies 
an  indeterminate  unit  or  number  of  units  out  of  many  or  all,  as 
"any  time/'  employed  in  such  agreements,  means  reasonable  time. 
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Contracts — ^BeasonaUe  Time— 4)iie8tian  for  Jury. 

6.  Ordinarilj,  the  question  of  what  is  a  reasonable  time  for  the 
ezereise  of  an  option  must  be  submitted  to  the  jury. 

[As  to  when  reasonable  time  is  a  question  of  law,  see  note  in 
17  Am.  Dec.  544.] 

OorporatioiiB — Sale  of  Stock — Option  to  Beednd— Exercise  in  Bea- 
sonable  Time. 

7.  The  buyer  of  stock  in  a  mining^  company,  who  waited  for  more 
than  seven  jears  from  the  date  of  the  contract  of  sale,  more  than 

^  five  years  from  the  completion  of  the  sale,  and  more  than  three 
years  from  the  time  he  became  dissatisfied,  before  exercising  his 
option  to  demand  rescission,  failed  to  exercise  such  option  within  a 
reasonable  time. 

From  Multnomah:  Robert  G.  Morrow,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Harris. 

L.  L.  Paulson  commenced  this  action  to  recover 
$6,500  which  he  paid  to  F.  0.  Weeks  for  11,250  shares 
of  the  capital  stock  of  the  Big  Hill  Coal  Mining  Com- 
pany, an  Oregon  corporation.  The  plaintiff  has  ap- 
pealed from  a  judgment  which  was  entered  for  the 
defendant  after  a  demurrer  to  the  amended  complaint 
had  been  sustained  and  the  plaintiff  had  refused  to 
plead  further.  On  February  26,  1907,  the  defendant 
was  the  owner  of  7,500  shares  of  stock,  which  he  had 
acquired  from  one  White,  and  he  had  also  contracted 
with  Henry  Stockem  for  the  purchase  of  7,500  addi- 
tional shares  of  stock.  The  amended  complaint  al- 
leges that  on  the  day  mentioned  Weeks  agreed  to 
deliver  to  Paulson  the  White  stock  for  $5,500  and  one 
half  the  Stockem  stock  **for  whatever  the  same  cost 
when  he  had  obtained  the  same,  all  upon  the  following 
terms,  conditions,  and  considerations,  to  wit:  That 
said  defendant  would  and  should  sell  said  shares  of 
stock  to  plaintiff  for  the  price  above  set  out,  and  that 
if  plaintiff  should  at  any  time  thereafter  become  dis- 
satisfied with  the  purchase  of  said  shares  of  stock, 
defendant  would  repay  to  plaintiff  the  said  sums  of 
money  so  paid  to  defendant  by  plaintiff  as  the  pur- 
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chase  price  of  said  shares  of  stock  with  8  per  cent  in- 
terest per  annum,  upon  demand  made  by  plaintiff  upon 
defendant  therefor,  and  the  return  to  defendant  of 
said  capital  stock. '  * 

The  pleading,  states  that  pursuant  to  the  agreement 
plaintiff  purchased  11,250  shares  of  stock;  that  on 
February  26,  1907,  defendant  was  paid  $5,500  for  the 
White  stock,  which  was  delivered  on  that  day,  and  that 
on  February  2,  1909,  the  purchase  was  completed  by 
the  delivery  of  3,750  shares  of  the  Stockem  stock  to 
plaintiff,  who  at  the  same  time  paid  to  Weeks  the  sum 
of  $1,000  upon  the  claim  of  the  defendant,  and  that 
$1,000  **was  the  amount  said  shares  of  stock  had  cost 
him/*  It  is  also  recited  in  the  amended  complaint 
that  the  defendant  induced  the  plaintiff  to  purchase 
the  stock  by  fraudulently  representing  that  the  stock 
was  worth  $1  per  share,  when  it  was  practically  worth- 
less; that  the  company  had  plenty  of  money  in  the 
treasury,  when  it  was  without  funds  to  work  the  mine ; 
and  that  he  would  immediately  put  up  bunkers,  but 
that  he  had  not  done  so.  The  plaintiff  also  charges 
that  the  defendant  did  not  pay  as  much  for  the  stock 
as  he  represented,  and  that  he  is  exploiting  the  mine 
in  his  own  interest,  and  has  so  manipulated  the  affairs 
of  the  company  *'as  to  bring  it  into  such  disrepute 
that  there  is  no  market  for  said  stock  and  no  sale  there- 
for at  any  price.**    It  appears  from  the  pleading: 

'  *  That  on  or  about  the  first  day  of  July,  1911,  plain- 
tiff became  and  is  dissatisfied  with  the  purchase  of 
said  shares  of  stock.*' 

And  after  the  averments  of  fraud  and  misrepresen- 
tation already  alluded  to  we  read: 

**That  although  plaintiff  became  dissatisfied,  on  or 
about  the  first  day  of  July,  1911,  as  hereinbefore  al- 
leged, he  did  not  become  fully  aware  of  the  extent  of 
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said  misrepresentation  and  of  the  fraud  and  deception 
practiced  upon  plaintiff  by  defendant,  and  of  the 
utter  worthlessness  of  said  shares  of  stock,  until  on 
or  about  the  twenty-fifth  day  of  November,  1914,  when 
he  made  demand  upon  defendant  for  the  repayment 
of  said  purchase  money  and  tendered  back  to  him  the 
said  shares  of  stock  as  hereinafter  alleged. '  * 

.  The  defendant  refused  to  rescind.  The  plaintiff 
has  placed  the  stock  in  the  custody  of  the  clerk  of  the 
court  for  the  defendant.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Albert  H.  Tanner  and  Mr.  George  F.  Brice,  with 
an  oral  argument  by  Mr.  Tanner. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Wilson  T.  Hume,  Mr.  W.  A.  Leet  and  Mr.  WUl  H. 
Bard,  with  an  oral  argument  by  Mr.  Hume. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  Reducing  the  pleading  to  its  substance,  it  dis- 
closes a  situation  where  Weeks  agreed  to  sell  11,250 
shares  of  stock;  7,500  shares  were  delivered  and  paid 
for  on  February  26,  1907,  and  the  remaining  3,750 
shares  were  delivered  and  paid  for  on  February  2, 
1909.  The  agreement  for  the  sale  provides  that  *4f 
plaintiff  should  at  any  time  thereafter  become  dis- 
satisfied with  the  purchase,"  the  defendant  would 
repay  the  purchase  money,  with  interest.  Paulson 
became  dissatisfied  on  July  1,  1911,  but  it  does  not 
appear  that  he  gave  notice  of  his  dissatisfaction  until 
November  25,  1914,  when  he  says  he  became  fully 
aware  of  the  worthlessness  of  the  stock  and  demanded 
repayment  of  the  purchase  money.  This  action  was 
commenced  on  January  8,  1915.  *  For  the  purposes  of 
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this  discussion  we  must  assume  that  the  amended  com- 
plaint speaks  the  truth  when  the  pleading  is  chal- 
lenged by  a  demurrer. 

This  action  does  not  involve  an  attempt  to  rescind 
a  contract  on  account  of  misrepresentation  or  fraud, 
but  the  plaintiff  is  seeking  to  recover  money  which  he 
alleges  the  defendant  agreed  to  repay  if  the  plaintiff 
became  dissatisfied  with  the  stock  at  any  time.  It  is 
true  that  averments  of  fraud  and  misrepresentations 
are  found  in  the  pleading,  and  yet  it  is  obvious  that 
they  are  not  employed  as  the  foundation  for  a  rescis- 
sion of  the  sale  and  the  recovery  of  damages.  The 
allegations  of  fraud  and  misrepresentation  are  prob- 
ably designed  to  inform  Weeks  of  the  circumstances 
upon  which  Paulson  contends  that  he  was  honestly 
and  in  good  faith  dissatisfied,  and  that  his  dissatisfac- 
tion was  not  capricious  and  arbitrary:  Lumberman's 
Nat.  Bk.  V.  Minor,  65  Or.  412  (133  Pac.  87);  9  Cyc. 
624;  6  R.  C.  L.,  p.  952.  The  plaintiff  rests  his  asserted 
right  to  rescind  upon  an  express  stipulation,  which  is 
a  component  part  of  the  only  contract  which  the  par- 
ties entered  into. 

2.  The  contract  was  legal  and  binds  the  parties.  It 
violates  no  statute,  and  is  not  against  public  policy; 
and,  since  the  parties  had  the  right  to  enter  into  the 
agreement,  courts  cannot  unmake  the  contract  merely 
because  it  may  have  been  unwisely  made:  Johnston 
V.  Trask,  116  N.  Y.  136  (22  N.  E.  377,  15  Am.  St.  Rep. 
394,  5  L.  R.  A.  630) ;  Fitzpatrick  v.  Woodruff,  96  N.  Y. 
561 ;  Waoster  v.  Sage,  67  N.  Y.  67 ;  Morgan  v. 
Struthers,  131  IT.  S.  246  (33  L.  Ed.  132,  9  Sup.  Ct.  Rep. 
726) ;  Schultz  v.  O'Rourke,  18  Mont.  418  (45  Pac.  634) ; 
35  Cyc.  128. 

3-5.  The  contract  relied  upon  by  the  plaintiff  is  not 
a  conditional  contract  for  the  sale  or  return  of  stock. 


May,  1916.]  Paulson  v.  Wbeks.  473 

but  it  embraces  a  completed  sale  with  an  option  to  the 
buyer  to  rescind  if  he  becomes  dissatisfied:  35  Cyc. 
127.  Since  Paulson  plants  his  right  to  rescind  upon 
a  stipulation  in  the  agreement  of  sale,  it  necessarily 
follows  that  the  stipulation  which  confers  the  right 
to  rescind  must  also  be  taken  as  the  measure  of  that 
right.  The  terms  of  the  contract  permit  Paulson  to 
rescind  if  he  becomes  dissatisfied  with  the  purchase 
^*at  any  time  thereafter. ' '  The  agreement  involves 
two  elements:  (a)  The  quality  of  the  right  to  rescind; 
and  (b)  the  time  within  which  the  right  must  be  exer- 
cised. The  right  to  rescind  exists  when  Paulson  is 
honestly  and  in  good  faith  dissatisfied.  The  time 
within  which  the  right  may  be  exercised  depends  upon 
the  meaning  of  the  words  **at  any  time  thereafter.*' 
The  plaintiff  argues  that  the  quoted  language  means 
time  without  limit,  while  the  defendant  contends  that 
it  implies  a  reasonable  time.  Primarily  the  word 
**any'*  implies. unlimited  choice  as  to  the  particular 
unit,  number  or  quantity,  and  generally  signifies  an 
indeterminate  unit  or  number  of  units  out  of  many  or 
all:  Century  Dictionary.  Like  most  general  terms, 
however,  the  word  may  have  one  of  several  meanings, 
according  to  the  subject  which  it  qualifies,  and  the 
meaning  is  often  restrained  and  limited  by  the  context 
or  subject  matter:  3  C.  J.  230.  The  words  **any 
time,**  when  employed  in  agreements  analogous  to  the 
one  presented  here,  are  almost  universally  construed 
to  mean  a  reasonable  time :  Fletcher  v.  Lyon,  ^3  Ark 
5  (123  S.  W.  801) ;  Park  v.  Whitney,  148  Mass.  278  (19 
N.  E.  161) ;  Ellis  v.  Durkee,  79  Vt.  341  (65  Atl.  94) ; 
Raynor  v.  Syracuse  University,  35  Misc.  Rep.  83  (71 
N.  Y.  -Supp.  293) ;  Shellar  v.  Shivers,  171  Pa.  569  (33 
Atl.  95);  Perry  v.  Acme  Oil  Co.,  44  Ind.  App.  207 
(88  N.  E.  859) ;  HUl  v.  HUl,  113  Mass.  103  (18  Am. 
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Eep.  455) ;  St.  James  v.  Er shine,  155  Mich.  606  (119 
N.  W.  897).  No  adjudicated  case  has  been  called  to 
our  attention/  nor  have  we  been  able  to  discover  one 
after  making  an  independent  search,  where  the  words 
**any  time"  have  been  held  to  import  perpetuity, 
when  used  in  a  contract  similar  to  the  agreement  relied 
upon  by  the  plaintiff.  Furthermore  it  must  be  re- 
membered that  the  parties  were  dealing  in  mining 
stock,  a  kind  of  property  which  is  liable  to  great 
iBuctuation  in  value;  and  consequently  the  very  char- 
acter of  the  property  purchased  by  Paulson  furnishes 
an  added  reason  for  adhering  to  the  construction 
usually  adopted,  and  holding  that  the  words  **at  any 
time  thereafter''  imply  a  reasonable  time.  The  con- 
tract, therefore,  gave  to  Paulson  a  reasonable  time 
only  within  which  to  become  dissatisfied  and  rescind 
the  sale. 

6,  7.  Ordinarily,  the  question  of  what  is  a  reasonable 
time  must  be  submitted  to  the  jury,  but  sometimes  the 
court  is  enabled  to  say  as  a  matter  of  law  that  a  rea- 
sonable time  has  expired:  McGregor  v.  Oregon  R.  <& 
N.  Co.,  50  Or.  527,  537  (93  Pac.  465, 14  L.  R.  A.  (N.  S.) 
668).  The  facts  relating  to  the  instant  case  are  few 
and  simple.  Paulson  received  and  paid  for  7,500 
shares  on  February  26,  1907,  and  the  remaining  3,750 
shares  were  delivered  and  the  sale  completed  on  Feb- 
ruary 2,  1909.  Paulson  became  dissatisfied  on  July 
1,  1911,  but  there  is  no  suggestion  or  intimation  that 
he  communicated  notice  of  his  dissatisfaction  to  Weeks 
until  November  25,  1914.  li  Paulson  had  demanded 
a  rescission  of  the  sale  shortly  after  he  became  dis- 
satisfied, perhaps  the  court  could  not  say  that  a  rea- 
sonable time  had  elapsed;  but  he  waited  for  more 
than  seven  years  from  the  date  of  the  contract,  more 
than  five  years  from  the  completion  of  the  sale,  and 
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more  than  three  years  from  the  time  he  became  dis- 
satisfied, before  he  demanded  a  rescission  of  the  sale. 
Manifestly,  the  delay  was  unreasonable.  Paulson  did 
not  exercise  his  right  within  a  reasonable  time.  The 
statute  of  limitations  has  no  application.  The  right 
to  rescind  was  available  within  a  reasonable  time,  but 
the  right  was  extinguished  the  'very  moment  the  rea- 
sonable time  period  expired.  The  contract  gave  to 
Paulson  the  right  to  rescind  if  he  became  dissatisfied, 
but  he  was  obliged  to  exercise  that  right  within  a  rea- 
sonable time,  and,  having  failed  to  use  his  right  within 
a  reasonable  time,  the  right  was  irretrievably  lost. 

Moreover,  the  right  of  rescission  must  be  exercised 
promptly,  whether  it  be  conferred  by  the  law  or  by  a 
contract.  Instead  of  demanding  a  rescission  in  July, 
1911,  when  he  became  dissatisfied  and  entitled  to  a 
rescission,  Paulson  stood  by  for  more  than  three  years 
without  taking  any  steps  toward  placing  the  parties 
in  statu  quo.  Again  the  court  can  say  as  a  matter  of 
law  that  the  delay  was  unreasonable:  2  Mechem  on 
Sales,  p.  686. 

The  judgment  of  the  Circuit  Court  is  correct,  and 
it  is  affirmed.  Afpibmed. 

Mr.  Chief  Justice  Moorb,  Mb.  Justice  Bean  and 
Mb.  Justice  Benson  concur. 
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Argued  May  1,  reversed  May  16,  1910. 

McMASTER  v.  RUBY.* 

(157  Pac.  782.) 

Quieting  Titl»-*€omplaiiit — Sufficiency. 

1.  In  a  suit  to  quiet  title,  it  is  sufficient  to  allege  that  the  de- 
fendant claims  an  estate  or  interest  in  the  property  adverse  to  the 
plaintiff,  and  call  upon  him  to  assert  the  nature  and  character  of 
such  estate  or  interest. 

Conrts — **Eecord"— Verity. 

2.  The  "records"  of  a  court  of  justice  import  absolute  verity  and 
cannot  be  contradicted. 

[As  to  levy  of  attachment  as  inbject  to  collateral  attack^  see 
note  in  Ann.  Cas.  19130,  146.] 

Attachment— Affidavit— Sofficiency. 

3.  An  affidavit  for  attachment,  which  states  the  ultimate  facts 
required  by  statute  is  sufficient,  and  need  not  allege  the  probative 
facts  out  of  which  the  indebtedness  arose. 

Attachment — Affidavit — Sofficiency. 

4.  An  affidavit  for  attachment,  stating  that  the  indebtedness  arose 
upon  express  contra<!ts  for  the  direct  payment  of  money,  that  the 
contracts  were  promissory  notes  for  definite  amounts,  that  the  said 
sums  are  an  actual,  bona  fide,  existing  debt  due  and  owing  from  de- 
fendants to  plaintiffs,  held  sufficient. 

Attachment— Writ— Time  of  Issnance. 

5.  Under  Section  295,  L.  O.  L.,  providing  that  "the  plaintiff  at 
the  time  of  issuing  the  summons  or  any  time  afterward  may  have 
the  property  of  the  defendant  attached,"  a  writ  of  attachment  is- 
sued before  issuance  of  the  summons  is  a  nullity. 

Attachment— "Iflffued." 

6.  A  writ  of  attachment  if  not  "issued"  until  placed  in  the  hands 
of  the  officer  for  execution. 

Attachment— Writ— Time  of  Issuance. 

7.  A  writ  of  attachment  was  signed  by  the  clerk,  bnt  not  de- 
livered to  the  sheriff  until  the  following  day  at  which  time  the  sum- 
mons was  also  placed  in  the  sheriff's  hands.  Held,  that  the  writ  was 
valid  against  Uie  objection  that  it  issued  prior  to  issuance  of  the 
summons. 

Qvieting  Titl»— Answer— Deecrlptlon  of  Property. 

8.  In  an  action  to  quiet  title,  an  answer,  setting  forth  any  de- 
scription by  which  the  property  may  be  identified  by  a  competent 

*Upon  the  question  of  validity  of  attachment  for  insufficiency  of 
affidavits,  see  note  in  35  I*.  B.  A.  778.  BxPOBTEat. 
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surveyor  with  reasonable  certainty,  either  with  or  without  extrinsic 
evidence,  is  sufficient. 

Quieting  Title — ^Answer— Deecription  of  Property. 

9.  In  an  action  to  quiet  title,  the  complaint  described  the  land  as 
"the  south  half  of  block  one.  ♦  •  "  The  answer  alleged  that  this 
description  covered  the  same  land  which  defendant  had  attached  and 
which  in  the  writ  was  described  as  "lots  3,  4,  5,  and  6,  in  block  1. 
"    Held,  that  the  answer  was  good  on  demurrer. 


•  • 


From  Union :  John  W,  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Burnett. 

This  is  apparently  a  suit  to  quiet  title  by  J.  L.  Mc- 
Master  against  A.  C.  Ruby,  doing  business  as  A.  C. 
Ruby  &  Company.  The  plaintiff  says  he  '4s  the 
owner  in  fee  and  in  the  actual  possession  of  the  fol- 
lowing described  real  estate  in  Union  County,  State 
of  Oregon,  to  wit,  the  south  half  of  block  1,  in  Hannah  *s 
Addition  to  the  town  of  West  Union  according  to  the 
plat  of  said  town  now  of  record  in  the  oflSce  of  the 
recorder  of  conveyances  of  said  Union  County,  State 
of  Oregon.**  The  complaint  concludes  with  this  alle- 
gation, which  is  admitted  by  the  answer : 

''That  defendant  A.  C.  Ruby,  doing  business  under 
the  firm  name  of  A.  C.  Ruby  &  Co.,  appears  of  record 
to  have  and  claims  some  interest  in,  title  to,  or  lien 
upon,  the  said  hereinabove  described  real  estate 
adverse  to  the  right  and  title  of  plaintiff  therein.'* 

The  prayer  is  to  the  effect  that  the  defendant  be 
required  to  declare  the  nature  of  his  interest. 
Further  defending,  the  answer  says  that  on  August 
30  and  31,  1910,  and  for  a  long  time  afterward,  C.  D. 
and  Malinda  Connally  were  the  owners  in  fee  simple 
and  in  the  actual  possession  of  the  realty  mentioned 
in  the  complaint  by  the  description  there  set  out.  It 
goes  on  to  give  the  history  of  an  action  at  law  by  Ruby 
as  plaintiff  against  the  Connallys  in  the  Circuit  Court 
of  Union  County  upon  two  promissory  notes  for  $675 
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each,  made  by  the  latter  in  favor  of  the  former.  It 
recites  that  on  August  31,  1910,  the  plaintiff  there 
placed  in  the  hands  of  the  sheriff  of  Union  County  a 
summons  in  that  actioo.  This  averment  appears 
therein : 

**That  at  the  time  of  filing  said  complaint  and  affidavit 
and  undertaking,  the  plaintiff  herein  requested  the 
clerk  of  said  Union  County,  Oregon,  to  issue  a  writ 
of  attachment;  that  said  writ  was  signed  by  said  clerk 
on  the  30th  day  of  August,  1910;  that  the  sheriff  in- 
dorsed receipt  of  said  writ  on  the  31st  day  of  August, 
1910;  that  a  copy  of  said  writ  and  said  sheriff's  in- 
dorsement is  marked  'Exhibit  C  and  is  attached  to 
this  answer  and  by  reference  is  incorporated  in  and 
made  a  part  hereof/' 

The  affidavit  for  attachment  in  that  action  after  the 
title  and  venue  proceeds  as  follows : 

'*!,  S.  K.  Watson,  being  first  duly  sworn,  say:  I  am 
plaintiff's  agent  in  the  above-entitled  action,  and  that 
the  defendants  are  indebted  to  plaintiff  over  and  above 
all  legal  setoffs  and  counterclaims,  upon  two  express 
contracts  for  the  direct  payment  of  money,  to  wit: 
Two  promissory  notes,  for  $675  each.  That  the  pay- 
ment of  said  sums  has  not  been  secured  by  any  mort- 
gage, lien,  or  pledge  upon  real  or  personal  property, 
and  that  said  sums  are  an  actual,  bona  fide,  existing 
debt,  due  and  owing  from  defendants  to  plaintiff,  and 
that  the  attachment  is  not  sought,  or  this  action  prose- 
cuted to  hinder,  delay,  or  defraud  any  creditor  or 
creditors  of  defendants,  or  either  of  them. 

''[Signed]     S.  K.  Watson.*^ 

The  writ  itself  shows  the  date  to  be  as  stated  in  the 
allegation  mentioned  above,  and  indorsed  thereon  is 
a  memorandum  signed  by  the  sheriff,  "Received  Aug. 
31,  1910.**  In  the  return  upon  the  writ  the  sheriff 
certifies : 

"That  by  virtue  of  a  writ  of  attachment,  issued  out 
of  the  Circuit  Court  of  the  State  of  Oregon,  for  Union 
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County,  on  the  31st  day  of  August,  A.  D.  1910,  in  a 
cause  therein  pending,  wherein  A.  C.  Ruby  •  *  was 
plaintiff  and  C.  D.  Connally  and  Malinda  Connally, 
defendants,  said  writ  being  in  favor  of  said  plaintiff 
and  against  the  property  of  said  defendants,  and  di- 
rected to  me,  the  said  sheriff  of  Union  County,  I  did 
on  the  31st  day  of  August,  A.  D.  1910,  at  the  instance 
of  the  above-named  plaintiff,  attach  the  following 
described  real  property  of  the  within  named  defend- 
ants, C.  D.  Connally  and  Malinda  Connally,  to  wit: 
Lots  3,  4,  5,  and  6,  in  block  1  of  Hannah's  Addition 
to  Union.  *  *  In  witness  whereof  I  have  hereunto  set 
my  hand  this  31st  day  of  August,  A.  D.  1910,  at  9 :40 
o^clock  A.  m/* 

This  document  was  signed  by  the  sheriff,  by  his 
deputy.  There  also  appears  the  usual  recorded  cer- 
tificate of  attachment  describing  the  property  as  lots 
3, 4,  5  and  6,  in  block  1  of  Hannah 's  Addition  to  Union. 
The  complaint  traces  the  history  of  that  action  to 
judgment  with  an  order  to  sell  the  realty  under  that 
description.    In  the  instant  suit  the  answer  avers : 

''That  on  the  31st  day  of  August,  1910,  the  sheriff 
of  Union  County,  Oregon,  attached  the  property  of 
the  said  C.  D.  Connally  and  Malinda  Connally  de- 
scribed hereinabove,  and  on  said  day,  at  the  hour  of 
9:40  o'clock  a.  m.,  of  said  day,  certified  to  said  at- 
tachment; that  said  sheriff  on  said  31st  day  of  August, 
1910,  duly  made  his  return  on  said  attachment;  that 
said  certificate  and  return  are  attached  hereto,  and 
marked  Exhibits  'D'  and  'E,'  respectively,  and  made 
a  part  hereof;  that  lots  3,  4,  5  and  6,  in  block  1,  of 
Hannah's  Addition  to  Union,  all  being  in  Union 
County,  Oregon,  described  in  said  sheriff's  certificate 
and  return,  are  the  same  property  that  is  described 
in  plaintiff's  complaint  herein  and  in  defendant's 
answer  hereinabove;  that  there  is  only  one  Hannah's 
Addition  in  Union  County,  Oregon,  or  in  or  near  the 
town  or  city  of  Union,  or  West  Union,  in  Union 
County,  Oregon;  that  there  is  only  one  plat  of  said 
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Hannah's  Addition  or  of  any  Hannah's  Addition  of 
record  in  the  oflSce  of  the  recorder  of  conveyances  of 
said  Union  County,  Oregon." 

The  Circuit  Court  sustained  the  plaintiff's  general 
demurrer  to  the  answer,  and,  as  the  defendant  refused 
to  plead  further,  gave  a  decree  according  to  the  prayer 
of  the  complaint  quieting  the  title  of  the  plaintiff  in  the 
plat  in  question.    The  defendant  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  Albert  Small. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  D.  Slater. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  As  stated  in  O'Hara  v.  Parker,  27  Or.  156,  164 
(39  Pac.  1004,  1005) : 

In  a  suit  to  quiet  title  *'it  is  sufficient  to  allege  that 
the  defendant  claims  an  estate  or  interest  in  the  prop- 
erty adverse  to  the  plaintiff,  and  call  upon  him  to  as- 
sert the  nature  and  character  of  such  adverse  estate 
or  interest,  and  subject  it  to  a  judicial  investigation, 
that  the  right  of  possession  between  them  may  be  for- 
ever quieted." 

2.  The  following  is  set  down  in  7  Words  and 
Phrases,  page  6008: 

*'In  the  language  of  Lord  Coke,  *  records'  are  me- 
morials or  remembrances  in  rolls  or  parchments  of 
the  proceedings  and  acts  of  a  court  of  justice,  which 
hath  power  to  hold  plea  according  to  the  course  of  the 
common  law,  and  are  of  such  incontrollable  credit  and 
verity  that  they  admit  no  averment,  plea  or  proof  to 
the  contrary  (citing  authorities).  The  principle  on 
which  the  law  regards  records  as  of  such  absolute  ver- 
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ity  that  they  cannot  he  contradicted  is  obvions.  They 
are  memorials  of  the  end  of  strife,  when  a  dispute  has 
been  settled  by  the  judgment  of  the  court.  If  it  were 
otherwise,  it  would  be  diflScult  to  see  where  litigation 
would  end. '  * 

It  would  seem  that  in  stating  that  the  defendant  ap- 
pears of  record  to  have  some  interest  in,  title  to,  or 
lien  upon,  the  realty  which  the  plaintiff  claims,  the 
latter  has  himself  taken  up  the  task  he  would  impose 
upon  the  former  and  has  exhibited  an  unimpeachable 
claim  on  the  part  of  the  defendant;  for  if  it  is  of  rec- 
ord it  imports  absolute  verity  unless  something  else  is 
shown.  Of  course,  a  record  may  be  impeached  by  di- 
rect attack ;  but  it  is  elementary  that  it  is  immune  from 
collateral  assault.  We  may  well  doubt,  therefore, 
whether  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  suit. 

3.  Passing  this,  however,  we  address  ourselves  to 
the  demurrer  to  the  answer,  remembering  that  in  our 
quest  we  must  consider  as  admitted  all  its  allegations 
which  are  well  pleaded.  Condensing  it  to  its  lowest 
terms,  the  plaintiff's  attack  upon  the  validity  of  the 
defendant's  lien  by  virtue  of  his  attachment  is  refer- 
able to  three  points:  (1)  Insufficiency  of  the  affidavit 
for  attachment;  (2)  that  the  writ  of  attachment  was 
issued  before  the  summons  in  the  action;  and  (3)  that 
the  return  of  the  attachment  describes  a  property  dif- 
ferent from  that  which  the  plaintiff  claims  to  own.  In 
the  early  case  of  Crawford  v.  Roberts,  8  Or.  324,  it  was 
stated  in  the  syllabus  that : 

*'An  affidavit  for  an  attachment  need  not  state  the 
probative  facts  out  of  which  the  indebtedness  of  the 
defendant  arose,  but  it  is  sufficient  if  the  ultimate  facts 
required  by  the  statute  be  shown  as  the  basis  of  the 
writ'' 

80  Or.- 
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4.  The  record  of  that  case  reveals  that,  aside  from 
the  dates  and  amount  involved,  the  affidavit  was  almost 
identical  in  its  terms  with  the  one  questioned  in  the 
present  instance.  The  authority  of  that  precedent 
has  never  heen  doubted  since.  The  affidavit  here 
states  th^  indebtedness  of  the  defendants  to  the  plain- 
tiff upon  two  express  contracts  for  the  direct  payment 
of  money,  to  wit,  two  promissory  notes  for  $675  each. 
It  further  says  ^*that  said  sums  are  an  actual,  bona 
fidcy  existing  debt,  due  and  owing  from  defendants  to 
plaintiff '^  See,  also,  6  C.  J.,  pp.  110,  253.  The  affi- 
davit is  effectual  for  the  purpose  in  view. 

5.  It  is  stated  in  Section  295,  L.  O.  L.,  that : 

''The  plaintiff,  at  the  time  of  issuing  the  sununons, 
or  any  time  afterward,  may  have  the  property  of  the 
defendant  attached." 

On  the  doctrine  of  stare  decisis,  as  established  by 
White  V.  Johnson,  27  Or.  282,  297  (40  Pac.  511,  50  Am. 
St.  Rep.  726),  we  must  hold  that  a  writ  of  attachment 
issued  before  the  issuance  of  the  summons  is  a  nullity, 
although  if  the  question  were  new  we  might  well  say 
that  it  is  only  the  levy  of  the  writ  of  attachment  which 
is  forbidden  ta  take  place  before  sending  out  the  sum- 
mons. It  is  said  that  when  or  at  any  time  after  the 
summons  is  issued,  the  plaintiff  may  have  the  property 
of  the  defendant  attached.  The  issuance  of  the  writ, 
however,  is  not  an  attachment.  Merely  placing  it  in 
the  hands  of  the  sheriff  does  not  in  any  wise  prejudice 
the  property  or  rights  of  the  defendant.  Those  are 
involved  only  when  and  not  until  the  writ  is  levied. 
In  the  light  of  precedent,  however,  the  question  on  this 
point  must  be  determined  by  the  decision  about  when 
the  summons  is  issued  and  the  relative  order  of  time 
of  the  issuance  of  the  writ.    In  White  v.  Johnson,  27 
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Ot.  282,  297  (40  Pac.  511,  50  Am.  St.  Rep.  726),  it  is 
said: 

**A  snmmons  may  be  said  to  have  issued  in  an  ac- 
tion commenced  in  the  Circuit  or  County  Courts  of  this 
state  when  it  is  made  out  and  signed  by  the  plaintiff 
or  his  attorney,  and  placed  in  the  hands  of  the  sheriff, 
with  the  intention  that  it  be  served  upon  the  defend- 
ant. It  is  diflScult  to  see  how  anything  less  than  this 
would  constitute  an  issuance  of  a  summons.  The  stat- 
ute requires  that  the  summons  shall  be  served  by  the 
sheriff,  and  without  a  delivery  to  him  for  service  such 
instrument  is  not  yet  endowed  with  vitality  for  any 
purpose.'* 

6,  7.  The  opinion  goes  on  to  hold  that  the  time  when 
the  summons  was  issued  is  fixed  by  the  sheriff's  in- 
dorsement upon  it  stating  the  date  of  its  delivery  to 
him.  In  the  present  juncture  the  sheriff  has  inscribed 
upon  the  summons  August  31,  1910,  as  the  date  upon 
which  he  received  that  document.  He  has  made  the 
same  memorandum  upon  the  writ  of  attachment  and 
has  reiterated  the  statement  in  his  return  and  certifi- 
cate of  attachment.  All  this  is  admitted  because  it 
appears  in  detail  in  the  answer  which  is  attacked  only 
by  demurrer.  The  plaintiff,  however,  contends  that 
the  date  attached  to  the  writ  by  the  clerk  fixed  the 
time  of  its  issuance.  He  ignores  the  principle  applied 
to  the  issuance  of  a  summons  establishing  it  as  the 
date  upon  which  the  sheriff  received  it.  He  would 
apply  one  rule  to  the  summons  and  another  to  the  writ. 
If  the  issuance  of  the  writ  of  attachment  is  not  to  be 
controlled  by  the  date  it  comes  into  the  possession  of 
the  sheriff,  neither  should  the  issuance  of  the  sum- 
mons be  determined  by  that  canon.  If  the  writ  is 
** issued,"  within  the  meaning  of  the  law,  when  its 
author,  the  clerk,  seals  and  signs  it,  irrespective  of  the 
time  it  thereafter  reaches  the  custody  of  the  sheriff, 
then  in  this  collateral  attack  upon  the  proceeding  and 
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in  aid  of  the  transactions  of  a  court  of  general  juris- 
diction, we  may  disregard  the  date  of  reception  in- 
dorsed upon  the  summons  by  the  sheriff,  and,  in  the 
absence  of  anything  in  the  record  to  the  contrary,  pre- 
sume that  the  attorney  for  the  plaintiff  made  out  and 
signed  the  summons  before  or  at  least  at  the  time  the 
clerk  prepared  and  signed  the  writ.  If  signing  and 
dating  an  instrument  is  issuing  as  to  one  paper,  it  is 
as  to  the  other.  The  better  reasoning  is  that  neither 
of  them  is  issued  in  the  legal  sense  until  lodged  in  the 
hands  of  someone  authorized  to  enforce  or  serve  it 
Before  that  happens,  each  is  inert  and  ineffectual  for 
any  purpose  in  law.  As  the  plaintiff,  or  his  attorney, 
does  not  accomplish  anything  toward  issuing  the  sum- 
mons  by  signing  it  and  still  keeping  it  in  his  posses- 
sion, so  the  writ  of  attachment  is  not  issued  as  long 
as  it  remains  in  the  hands  of  the  clerk,  or  logically  not 
until  the  sheriff  takes  control  of  it.  The  following 
authorities  teach  the  doctrine  indicated  that  it  is  not 
until  the  writ  is  lodged  in  the  hands  of  the  executive 
officer  that  it  can  be  said  to  have  been  '^issued*' :  PecLse 
V.  Ritchie,  132  111.  638  (24  N.  E.  433,  8  L.  B.  A.  566) ; 
First  Nat.  Bank  v.  Dwight,  83  Mich.  189  (47  N.  W. 
Ill) ;  Burton  v.  Deleplain,  25  Mo.  App.  376;  Wheeler 
(&  Wilson  Mfg.  Co.  v.  Teetzlaff,  53  Wis.  211,  216  (10 
N.  W.  155) ;  Oskaloosa  Cigar  Co.  v.  Iowa  Cent.  By. 
Co.  (Iowa),  89  N.  W.  1065;  Webster  v.  Sharpe,  H6 
N.  C.  466  (21  S.  E.  912) ;  Blain  v.  Blain,  45  Vt.  538, 
541;  Marshall  v.  Mats  on,  171  Ind.  238  (86  N.  E.  339, 
342) ;  Webster  Mfg.  Co.  v.  Penrod,  103  Minn.  69  (114 
N.  W.  257) ;  People  ex  rel.  v.  Oebhardt,  154  Mich.  504 
(118  N.  W.  16) ;  Barth  v.  Burnham,  105  Wis.  548  (81 
N.  W.  809) ;  Southern  By.  Co.  v.  Dickens,  163  Ala.  114 
(50  South.  109).  We  hold,  therefore,  that  within  the 
meaning  of  Section  295,  L.  0.  L.j  the  writ  of  attach- 
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ment  was  issued  at  least  at  the  time  of  the  issuance  of 
the  summons,  and  hence  is  valid. 

8,  9.  Concerning  the  description  of  the  property  in- 
volved, it  will  be  noted  that  the  plaintiff  claims  to  own 
**the  south  half  of  block  1  in  Hannah's  Addition  to 
West  Union,"  while  the  return  to  the  writ  of  attach- 
ment under  which  the  defendant  claims  describes  the 
holding  as  **lots  3,  4,  5  and  6  in  block  1  of  Hannah's 
Addition  to  Union. '*  The  defendant  allieges  specifi- 
cally that  these  two  descriptions  cover  the  same  tract. 
In  this  suit  to  quiet  title,  where  the  rules  of  evidence 
before  the  chancellor  are  as  liberal  as  the  precedents 
hereinafter  cited  would  indicate,  we  cannot  say  as  a 
matter  of  law  that  the  defendant  would  be  forbidden 
to  prove  this  allegation.  If,  in  fact,  the  same  tract 
of  land  has  been  called  by  different  names  and  the  de- 
fendant is  prior  in  time  with  his  attachment,  judgment 
and  order  of  sale  of  the  same,  he  is  prior  in  right ;  for 
it  is  conceded  that  the  plaintiff  derived  title  from  the 
Connallys  long  after  the  levy  of  the  attachment.  The 
descriptions  mentioned  are  conventional  designations, 
and  we  know  of  no  law  which  would  compel  everyone 
afterward  to  call  a  certain  tract  ''Black  Acre**  be- 
cause that  name  had  been  bestowed  upon  it  by  some 
former  owner.  In  proving  a  description  of  property, 
this  court,  in  House  v.  Jackson,  24  Or.  89  (32  Pac. 
1027),  laid  down  the  rule  that: 

''Any  description  by  which  the  property  might  be 
identified  by  a  competent  surveyor  with  reasonable 
certainty,  either  with  or  without  the  aid  of  extrinsic 
evidence,  is  sufficient.'* 

Other  precedents  on  this  subject  are  the  following: 
Bogard  v.  Barhan,  52  Or.  121  (96  Pac.  673,  132  Am. 
St.  Rep.  676) ;  Flegel  v.  Bowling,  54  Or.  40  (102  Pac. 
178,  135  Am.  St.  Rep.  812,  19  Ann.  Cas.  1159,  note) ; 
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St.  Dennis  v.  Harras,  55  Or.  379  (105  Pac.  246,  106 
Pac.  789) ;  Burns  v.  Witter,  56  Or.  368  (108  Pac.  129) ; 
White  V.  Proebstel,  65  Or.  11  (130  Pac.  732) ;  SnUth  v. 
McDuffee,  72  Or.  276  (142  Pac.  558,  143  Pac.  929) ; 
Talhot  V.  Joseph,  79  Or.  308  (155  Pac.  184). 

The  answer  does  state  facts  suflScient  to  constitute 
a  defense  to  the  complaint.  On  the  face  of  the  defend- 
ant's plea  we  are  not  authorized  to  say  that  as  a  matter 
of  law  he  is  unable  or  forbidden  to  prove  the  allega- 
tion of  the  identity  of  the  land,  although  it  is  called  by 
different  names  or  descriptions. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bbbcandbd. 

Mb.  Justice  Eakin  absent. 


Argned  April  12,  afBrmed  May  16,  1916. 

DENNIS  V.  WILLAMINA.* 

(157  Pac.  799.) 

Evidence — Judicial  Notice — Initiatiye  Oharten. 

1.  Courts  will  not  judicially  notice  initiative  charters  of  eitie* 
and  towns. 

[As  to  judicial  notice  of  municipal  ordinances,  see   note  in 
Ann.  Oas.  19140,  1232.] 

Appeal  and  Error — Scope  of  Befvlew— Presnmptioiui. 

2.  Although  the  record  does  not  affirmatively  show  an  amended 
city  charter  to  have  been  introduced  in  evidence,  the  cause  will  be 
reviewed  on  the  theory  that  it  was  introduced,  where  the  case  was  so 
tried  below. 

Appeal  and  Error — Scope  of  Review— Presnmptiona. 

3.  Where  no  motion  for  nonsuit  was  made  on  account  of  lack  of 
proof,  it  will  be  presumed  on  appeal  that  an  objection  to  evidence 
ran  to  the  character,  and  not  the  quantwn  thereof. 

*Effect  of  conclusiveness,  as  between  municipality  and  contractor, 
of  decision  of  engineer  or  other  empowered  officers  as  to  matters  con- 
cerning contract  for  public  improvement,  see  note  in  23  L.  B.  A. 
(N.  S.)  317.  BiPOETBE. 
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HnnlcltHa  OorporatioiiB  — Streets  —  Public  Improvements  —  Notice  — 
Adequacy. 

4.  A  notice  of  proposed  paving  particularly  describing  the  im- 
provement and  informing  all  persons  interested  that  the  cost  would 
be  assessed  against  abutting  property  is  adequate. 

Huilclpal  Corporations  —  Streets  —  Public  Improvements  —  Notice  — 
Adequacy. 

5.  Evidence  held  to  show  due  publication  of  an  adequate  notice  of 
a  proposed  street  improvement. 

Municipal   Corporations — Streets — ^Public   Improvements — Ordinances 
— ^Adequacy. 

6.  Since  Willamina  Charter,  Section  65,  provides  that  each  abut- 
ting lot  shall  be  assessed  a  full  half  of  the  cost  of  street  improve- 
ments, an  ordinance  for  paving  is  valid,  though  its  body  does  not 
state  that  the  cost  will  be  assessed  against  the  property  benefited; 
the  owners  having  been  notified  thereof  by  the  improvement  notice 
and  being  presumed  to  know  the  charter  provisions. 

Municipal  Corporations— Public  Inqirovement»— De  Facto  Engineer — 
Beports. 

7.  Where  the  city  and  the  paving  contractor  selected  a  de  facto 
city  engineer  as  arbitrator  in  their  contract,  his  reports  were  ad- 
missible in  suit  for  work  performed,  though  they  were  signed  as  city 
engineer,  and  the  city  was  without  power  to  appoint  an  engineer. 

Municipal  Corporations — ^Public  Improvements — ^I>uties  of  CoundL 

8.  Since  by  Willamina  Charter,  Section  39,  the  city  recorder  is  clerk 
of  the  council  and  must  file  all  papers  presented  to  him  for  that 
purpose,  where  contractors  presented  reports  showing  completion 
of  work,  and  they  were  filed,  the  duty  of  the  council  was  to  act 
thereon,  and  neglect  to  act  for  seven  months  rendered  the  city  liable 
for  the  contract  price  of  the  work. 

Municipal  Corporations— Public  Improvements — ^Payment. 

9.  When  the  expense  incurred  for  the  improvement  of  a  city 
street  is  to  be  paid  from  a  special  fund  to  be  obtained  by  an  assess- 
ment on  the  property  benefited,  a  neglect  of  the  municipality  to 
comply  with  any  requirements  of  the  charter,  essential  to  secure  such 
fund,  or  any  unreasonable  delay  in  enforcing  such  provisions  of  the 
fundamental  law  of  the  city,  or  a  failure  to  collect  or  pay  over  the 
money  within  a  reasonable  time,  renders  the  municipality  liable  in 
damages  for  the  cost  of  the  improvement. 

Municipal     Corporations — ^PubUc     Improvements — ^Actions — ^Pleading 
— Sufllclency. 

10.  Where  an  improvement  contract  made  an  engineer  sole  arbiter 
as  to  completion,  and  his  reports  showing  completion  were  not  as- 
sailed by  the  city,  its  answer  denying  liability  failed  to  state  a  de- 
fense, and  verdict  for  the  contractor  might  be  directed  and  the  city's 
evidence  rejected. 

Appeal  and  Error — ^Mandate  on  Appeal — ^Restitution. 

11.  Where  a  contractor  held  dishonored  city  warrants  for  an  im- 
provement, he  could  be  required  to  return  them  as  a  condition  pre- 
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cedent  to  entry  of  mandate  afBnning  a  judgment  in  his  favor  for 
damages  for  failure  to  assess  the  eost  and  provide  a  fund  to  pay  the 
warrants. 

From  Yamhill :  Habby  H.  Belt,  Judge. 
Department  1.    Statement  by  Mb.  Chief  Justicb 

MOOBB. 

This  is  an  action  by  V.  B.  Dennis  and  P.  C.  Christen- 
sen,  copartners  against  the  City  of  Willamina,  a  muni- 
cipal corporation,  to  recover  money.  The  plaintiffs,  as 
partners,  on  September  15,  1913,  entered  into  a  con- 
tract with  the  defendant,  a  municipal  corporation, 
whereby  they  engaged  to  furnish  the  material  and  per- 
form the  labor  necessary  to  improve  B  Street,  in  the 
City  of  Willamina,  from  Main  Street  to  Fourth  Street, 
according  to  the  provisions  of  Ordinance  No.  67  and 
in  conformity  with  the  plans  and  specifications  adopted 
for  such  work.  The  contract  provided  that  the  dty 
engineer  of  Willamina  should  decide  all  questions  that 
might  arise  under  the  agreement,  and  that  his  decision 
should  be  final  and  conclusive  between  the  parties. 
For  completing  the  improvement  the  plaintiffs  were 
to  receive  $3,464.55,  and  upon  the  city  engineer's  re- 
port, 85  per  cent  of  the  value  of  the  material  furnished 
and  expense  of  the  labor  performed,  as  the  work  pro- 
gressed, was  to  be  paid  them  by  the  defendant  and  the 
remainder  when  the  improvement  was  accepted.  The 
defendant  also  stipulated  that  for  the  purpose  of 
creating  a  fund,  in  order  to  pay  the  plaintiffs,  ordi- 
nances would  be  enacted  and  all  other  necessary  acts 
performed  that  might  be  required  for  imposing  the 
assessment  upon  and  collecting  it  from  the  property 
abutting  upon  the  improvement  in  strict  accordance 
with  the  provisions  of  the  charter  and  under  the  con- 
ditions of  the  Bancroft  Bonding  Act.  The  parties  on 
October  13, 1913,  entered  into  another  contract  for  the 
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improvement  of  Commercial  Street  from  the  south 
line  of  Main  Street  to  the  north  line  of  East  Water 
Street,  according  to  the  provisions  of  Ordinance  No. 
68  and  in  conformity  with  the  plans  and  specifications 
prepared  for  the  work.  This  contract  contained  the 
same  clauses  as  the  preceding  agreement,  and  pro- 
vided that  for  making  the  improvement  the  plaintiffs 
were  to  receive  $1,134.24,  the  partial  and  final  pay- 
ments to  be  made  as  hereinbefore  specified.  As  the 
improvements  progressed,  the  defendant  issued  to  the 
plaintiffs,  upon  reports  of  the  engineer,  for  the  work 
done  and  material  furnished  for  B  Street,  city  war- 
rants amounting  to  $2,943.12,  and  on  account  of 
Commercial  Street  $798.40.  The  final  reports  of  the 
engineer  made  August  7, 1914,  stated  that  the  work  un- 
der the  contracts  had  been  performed  to  his  satisfac- 
tion, and  that  there  remained  due  from  the  defendant 
to  the  plaintiffs  on  account  of  the  B  Street  improve- 
ment, $515..88,  and  on  the  Conamercial  Street  work, 
$364.54.  These  final  reports  of  the  engineer  were 
neither  accepted  nor  rejected,  and  on  March  5,  1915, 
this  action  was  commenced  to  recover  $4,621.94,  the 
entire  contract  price  and  some  extras,  as  damages  by 
reason  of  the  defendant's  failure  to  enact  the  ordi- 
nances necessary  to  impose  the  assessment  upon  the 
real  property  benefited  by  the  improvement,  so  as  to 
create  the  fund  with  which  to  pay  the  plaintiffs'  de- 
mand. The  cause  being  at  issue,  the  plaintiffs  sub- 
mitted evidence  tending  to  substantiate  the  averments 
of  the  complaint,  but  the  defendant  was  not  permitted 
to  offer  any  evidence  to  prove  the  affirmative  allega- 
tions of  its  answer  to  the  effect  that  neither  the  mate- 
rials furnished  nor  the  work  performed  had  been  sup- 
plied or  done  in  accordance  with  the  provisions  of  the 
ordinances  or  in  conformity  with  the  plans  and  specifi- 
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cations.  The  trial  court,  considering  the  averment  of 
the  reply  that  the  defendant  for  nearly  seven  months 
had  neither  accepted  nor  rejected  the  final  reports  of 
the  engineer,  was  estopped  to  assert  that  the  material 
was  inferior  or  that  the  work  had  not  been  properly 
performed,  directed  a  verdict  for  the  plaintiffs  for  the 
sum  of  $4,928.49,  and,  judgment  having  been  rendered 
thereon,  the  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  S.  Grant. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

1,  2.  The  defendant  was  first  incorporated  by  an 
act  of  the  legislative  assembly:  Sp.  Laws  Or.  1903, 
p.  376.  It  is  stated  in  the  brief  of  plaintiffs'  counsel 
that  the  original  charter  was  substituted  by  an  act  of 
incorporation  adopted  by  the  legal  voters  of  the  muni- 
cipality December  7,  1908,  pursuant  to  an  exercise  of 
the  initiative  power.  From  an  examination  of  the 
transcript  before  us  it  is  not  conclusively  obvious  that 
the  amended  charter  was  received  in  evidence.  The 
brief  of  defendant's  counsel  quotes  several  sections  of 
the  new  charter,  which  excerpts  correspond  with  parts 
of  a  pamphlet  found  with  the  transcript.  The  book 
referred  to  is  entitled,  **A  Proposed  Act  to  Incorpo- 
rate the  City  of  Willamina,  Oregon,  to  be  Submitted 
to  the  Legal  Voters  of  Said  City  for  Their  Approval 
or  Rejection  at  the  Regular  General  Election  to  be 
Held  on  Monday,  the  Seventh  Day  of  December,  1908.*' 
It  has  been  ruled  that  the  courts  of  Oregon  will  not 
take  judicial  notice  of  initiative  charters  of  cities  and 
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towns  in  this  state:  Birnie  v.  La  Grande,  78  Or.  531 
(153  Pac.  415) ;  Chan  Sing  v.  Astoria,  79  Or.  411  (155 
Pac.  378) ;  Rv^k  v.  Montgomery,  ante,  p.  93  (156  Pac. 
435).  Notwithstanding  the  uncertainty  of  the  bill  of 
exceptions  in  the  particular  mentioned,  the  cause  will 
be  reviewed  here  as  it  was  tried  in  the  lower  court, 
on  the  assumption  that  the  initiative  charter  had  been, 
as  it  probably  was,  admitted  in  evidence.  The  answer 
admitted  and  the  defendant's  counsel,  at  the  trial,  con- 
ceded that  the  plaintiffs  were  partners,  and  the  de- 
fendant was  a  municipal  corporation.  There  can  be 
no  doubt  that  the  City  of  Willamina  was  duly  reincor- 
porated by  the  legal  voters  at  an  election  held  for  that 
purpose,  and  the  municipality  is  therefore  empowered 
to  improve  the  streets  within  its  borders  in  the  manner 
prescribed  by  its  initiative  charter. 

3.  It  is  contended  by  defendant's  counsel  that  errors 
were  committed  in  receiving  in  evidence,  over  objec- 
tion and  exception,  ordinances  nimibered  67  and  68  of 
the  City  of  Willamina  under  which  the  improvements 
of  the  streets  were  made.  It  is  argued  that  these  en- 
actments were  not  passed  pursuant  to  notice,  and  that 
they  do  not  provide  for  assessing  the  costs  of  the  im- 
provements upon  the  abutting  property. 

By  the  amended  charter  the  council  of  the  City  of 
Willamina  is  empowered  to  order  the  improvement 
of  parts  of  streets :  Section  51.  No  such  improvement 
can  be  undertaken  without  first  giving  seven  days '  no- 
tice thereof  by  publication  in  a  newspaper  of  the  City 
of  Willamina :  Section  52.  This  notice  must,  by  order 
of  the  council,  be  given  by  the  marshal  as  ex-officio 
street  commissioner,  and  shall  specify  with  convenient 
certainty  the  kind  of  improvement  to  be  made  and  the 
time  within  which  it  must  be  undertaken  and  when 
completed.    The  council  shall  meet  at  a  time  men- 
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tioned  in  the  notice  to  hear  and  determine  all  objec- 
tions to  the  making  of  the  proposed  improvement :  Sec- 
tion 53. 

Municipal  enactment  No.  67  is  entitled,  **An  ordi- 
nance providing  for  the  macadamizing  of  B  Street  in 
the  City  of  Willamina,  Oregon,  between  Main  Street 
and  Fourth  Street,  and  charging  and  assessing  the 
costs  thereof  upon  and  against  the  property  abutting 
and  adjacent  thereon.^'  A  part  of  Section  1  of  the 
ordinance  reads : 

* 'Whereas,  the  common  councilof  the  City  of  Willa- 
mina, Oregon,  did  on  the  29th  day  of  July,  1913,  by 
vote  authorize  and  instruct  the  city  marshal  to  give 
due  and  legal  notice  to  all  concerned  that  said  city 
council  intended  and  contemplated  the  improvement  of 
B  Street  between  Main  Street  and  Fourth  Street  in 
said  City  of  Willamina,  and  the  said  city  marshal  did 
in  compliance  with  said  vote  and  order  of  said  council, 

give  notice  on  the day  of  ,  1913,  that  said 

council  of  Willamina,  Oregon,  would  on  the  11th  day 
of  August,  1913,  hear  any  and  all  complaints  and  ob- 
jections against  the  said  proposed  improvements  on 
said  B  Street  between  Main  Street  and  south  side 
Fourth  Street;  and 

**  Whereas,  on  the  11th  day  of  August,  1913,  the  said 
council  did  hear  all  and  any  complaints  and  objections 
against  the  said  improvement  of  said  street ;  and  after 
a  full  and  complete  hearing,  it  was  found  by  the  said 
common  council  of  the  City  of  Willamina,  Oregon,  that 
there  were  no  objections  thereto ;  and 

**  Whereas,  the  city  surveyor  and  engineer  has  duly 
and  completely  surveyed  said  B  Street  and  filed  his 
plat,  plans,  and  specifications  of  said  proposed  im- 
provements, and  the  same  has  been  adopted  and  ap- 
proved by  vote  of  the  common  council  or  the  City  of 
Willamina :  It  is 

**  Resolved,  by  the  common  council  of  the  City  of 
Willamina,  Oregon,  that  the  said  B  Street  be  im- 
proved, leveled,  graded,  surfaced,  and  filled  in  accord- 
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ance  with  following  specifications  for  constructing  a 
macadam  roadway. '  * 

Here  follows  a  detailed  statement  of  the  entire  im- 
provement mentioned.  Another  clause  of  Section  1  of 
the  ordinance  reads : 

^'Acceptance  of  the  Work,  The  engineer  shall  be 
the  sole  judge  as  to  the  manner  of  construction  and 
acceptance  of  the  work.  In  all  cases  where  a  dispute 
arises  or  in  case  of  an  interpretation  of  these  specifi- 
cations, the  word  of  the  engineer  shall  be  final  and  con- 
clusive and  binding  on  both  the  contractor  and  the  city. 
The  work  shall  be  begun  and  prosecuted  at  such  points, 
in  such  order  and  in  such  manner  as  the  engineer  may 
direct. ' ' 

Aside  from  the  title,  hereinbefore  quoted,  the  ordi- 
nance contains  no  provision  that  the  improvement  shall 
be  made  at  the  expense  of  the  abutting  property.  No 
copy  of  the  notice  referred  to  in  Ordinance  No.  67  ap- 
pears in  the  bill  of  exceptions. 

Enactment  No.  68  is  entitled : 

**An  ordinance  providing  for  the  macadamizing  of 
Commercial  Street  in  the  City  of  Willamina,  Oregon, 
between  Main  Street  and  Water  Street,  and  charging 
and  assessing  the  costs  thereof  upon  and  against  the 
property  abutting  and  adjacent  thereon.*' 

Section  1  of  the  ordinance  reads : 

**  Whereas,  the  common  coundl  of  the  City  of  Willa- 
mina, Oregon,  did  on  the  20th  day  of  August,  1913, 
by  vote  authorize  and  instruct  the  city  marshal  to  give 
due  and  legal  notice  to  all  concerned  that  said  city 
council  intended  and  contemplated  the  improvement 
of  Commercial  Street  between  Main  Street  and  Water 
Street  in  said  City  of  Willamina,  and  the  said  city 
marshal  did  in  compliance  with  said  vote  and  order 
of  said  council,  give  notice  on  the  21st  daj  of  August, 
1913,  that  said  city  council  of  Willamina,  Oregon, 
would  on  the  1st  day  of  September,  1913,  hear  any  and 
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all  objections  and  complaints  against  the  proposed  im- 
provements of  said  Conmiercial  Street  between  Main 
Street  and  Water  Street ;  and 

''Whereas,  on  the  2d  day  of  September,  1913,  the 
said  council  did  hear  all  and  any  objections  and  com- 
plaints thereto,  and  after  a  full  and  complete  hearing 
it  was  found  by  the  said  council  that  there  were  no 
objections  thereto;  and 

**  Whereas,  the  city  surveyor  and  engineer  has  duly 
and  completely  surveyed  said  Commercial  Street  and 
filed  his  plat,  plans  and  specifications  of  said  proposed 
improvements  and  the  same  has  been  adopted  and  ap- 
proved by  vote  of  the  conmion  council  oi  the  City  of 
Willamina ;  it  is 

**  Resolved,  by  the  common  council  of  the  City  of 
Willamina,  Oregon,  that  the  said  Commercial  Street 
be  improved,  leveled,  graded,  surfaced  and  filled  in 
accordance  with  the  plans  and  specifications  on  file  in 
the  office  of  the  city  recorder. '* 

Aside  from  the  title  this  ordinance  contains  no  state- 
ment that  any  part  of  the  expense  of  the  improvement 
would  be  imposed  upon  the  real  property  benefited 
thereby.  The  notice  referred  to  in  this  enactment  was 
received  in  evidence  and  reads: 

**To  all  Owners  of  Real  Property  Abutting  on  the 
Street  Hereafter  Mentioned : 

**  Notice  is  hereby  given  that  the  city  council  of  the 
City  of  Willamina,  State  of  Oregon,  contemplates  the 
passage  of  an  ordinance  requiring  the  improvement  of 
that  certain  street  described  as  follows:  Commercial 
Street  from  the  south  line  of  Main  Street  to  the  north 
line  of  East  Water  Street.  Said  improvement  to  com- 
mence on  or  before  the  1st  day  of  October,  1913. 

**Said  improvement  will  consist  in  general  of  grad- 
ing said  street  and  laying  thereon  a  macadam  pave- 
ment eighteen  feet  wide,  nine  feet  on  either  side  of  the 
center  line  of  said  street.  Also  two  lines  of  twelve- 
inch  tile  drains  from  the  south  side  of  East  Main 
Street  to  the  Willamina  River,  together  with  such 
necessary  connections  in  order  to  provide  adequate 


May,  1916.]  Dennis  v.  Willamina.  495 

drainage  for  the  street  improved  as  above  described. 
All  of  above  improvements  to  be  more  fully  described 
in  an  ordinance  to  be  passed  by  the  city  council. 

I 'That  the  council  will  sit  in  the  council  chamber  in 
said  city  on  the  1st  day  of  September,  1913,  at  the  hour 
of  8  o'clock  p.  M.  to  hear  and  determine  all  objections 
and  remonstrances,  if  any  there  be,  to  the  proposed 
improvement. 

**That  all  owners  and  other  persons  interested  in  the 
above  improvement  may  attend  said  meeting  at  said 
time  and  place  and  show  cause,  if  any  there  be,  why 
said  improvement  should  not  be  made  and  the  cost 
thereof  assessed  to  the  property  abutting  thereon  and 
benefited  thereby  as  provided  in  Section  53  of  the 
charter  of  the  City  of  Willamina. 

''Done  by  order  of  the  City  of  Willamina  on  the  20th 
day  of  August,  1913.  Notice  my  hand  and  the  affixed 
seal  of  the  City  of  Willamina  this  20th  day  of  August, 
1913.  G.  A.  Ramsey, 

"Ex-officio  Street  Commissioner. 
"  [Seal  of  City  of  Willamina.] '' 

The  minutes  of  the  council  of  August  11, 1913,  are  as 
follows : 

"This  being  the  date  fixed  to  hear  all  objections  to 
the  proposed  B  Street  improvements,  as  per  the  notice 
published  in  the  'Willamina  Times,*  and  there  being 
no  objections  made  thereto,  on  motion  of  Councilman 
Clarke,  seconded  by  Councilman  Fuqua,  the  resolution 
was  unanimously  accepted  and  the  recorder  was  in- 
structed to  notify  Jones  and  Flagg  to  draw  up  plans 
and  specifications  of  the  proposed  improvement. 
Carried.  *  * 

Before  offering  in  evidence  the  notice  hereinbefore 
quoted,  the  city  recorder,  as  the  plaintiffs'  witness, 
was  interrogated  by  their  counsel  as  follows : 

"Mr.  Barker,  will  you  turn  to  the  minutes  of  the 
City  of  Willamina,  and  if  it  is  not  in  the  minutes,  will 
you  kindly  produce  here  the  notice  as  published  in  the 
'Willamina  Times'  for  the  contemplated  improvement 
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of  B  Street,  and  also  the  order,  or  resolution,  or  ordi- 
nance, whichever  was  passed,  authorizing  or  proposing 
such  improvement 

The  defendant's  counsel  thereupon  remarked: 
*'Here,  we  have  them  here/'  Plaintiffs'  counsel  then 
inquired:  **This  is  notice  of  street  improvement — ^is 
that  admitted?"  The  defendant's  counsel  replied, 
*'Yes;  but  not  that  it  is  competent  evidence."  The 
notice  was  then  received  in  evidence,  over  the  objec- 
tion and  exception  of  defendant's  counsel  that  it  re- 
ferred to  an  ordinance  not  then  in  existence,  and  also 
failed  to  contain  any  information  required  by  the 
municipal  charter.  No  proper  proof  by  aflSdavit  was 
offered  tending  to  show  the  notice  in  question  was 
regularly  printed,  nor  was  evidence  received  of  the  en- 
tire proceedings  of  the  council  relating  to  the  initi- 
ating of  the  proposed  improvements  of  either  street. 
Excerpts  from  the  minutes  of  the  council  as  to  one  or 
the  other  street  referred  to  was  received,  showing  the 
mode  pursued.  As  no  motion  for  a  judgment  of  non- 
suit was  interposed,  on  account  of  any  lack  of  proof, 
it  will  be  taken  for  granted  that  the  objections  insisted 
upon  relate  only  to  the  character  of  the  evidence,  and 
not  the  qucmtum  thereof. 

4,  5.  A  glance  at  the  notice  as  printed  will  reveal 
that  the  writing  informed  all  owners  and  other  per- 
sons interested  in  the  proposed  improvement  of  Com- 
mercial Street  that  the  cost  thereof  would  be  assessed 
upon  the  abutting  property.  That  notice  also  par- 
ticularly described  the  improvement  to  be  made.  We 
conclude,  therefore,  that  the  notice  of  each  proposed 
improvement  was  duly  published  in  a  newspaper 
printed  in  the  City  of  Willamina  for  the  required  time 
preceding  the  enactment  of  the  several  ordinances,  and 
that  each  notice  was  adequate. 
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6.  The  ordinances,  it  is  true,  did  not  in  the  bodies 
thereof  specify  that  the  cost  of  making  the  improve- 
ments would  be  imposed  upon  the  real  property  bene- 
fited thereby.    Section  65  of  the  charter  declares : 

*  *  Each  lot  or  part  thereof  shall  be  liable  for  all  street 
improvements  within  its  limits  for  the  full  half  of  the 
street  abutting  upon  it.  *  * 

As  the  owners  of  such  property  and  all  others  inter- 
ested therein  were  informed  by  the  printed  notices  that 
the  cost  of  the  improvement  would  be  assessed  against 
the  real  estate  particularly  benefited,  and  since  such 
persons  are  presumed  to  know  the  law  to  be  found  in 
the  city  charter,  the  municipal  enactments  are  ade- 
quate, and  no  error  was  conunitted  in  receiving  them 
in  evidence. 

7.  Objections  were  made  and  exceptions  reserved  to 
the  admission  in  evidence  of  the  final  reports  of  Her- 
bert J.  Flagg,  who  appended  after  his  signature  the 
phrase,  *'City  Engineer."  It  is  argued  by  defend- 
ant's counsel  that  since  the  charter  does  not  authorize 
the  appointment  or  election  of  a  city  engineer,  the  re- 
ports so  objected  to  are  without  any  validity,  and 
errors  were  committed  in  receiving  them  in  evidence. 
It  will  be  remembered  that  the  minutes  of  a  meeting 
of  the  council  of  the  City  of  Willamina,  held  August 
11,  1913,  show  the  recorder  was  instructed  to  notify 
Jones  and  Flagg  to  draw  up  plans  and  specifications 
for  the  proposed  improvement  of  B  Street.  There 
were  received  in  evidence  blue-prints  of  such  work, 
showing  the  designs  were  prepared  by  *' Jones  &  Flagg, 
Engineers.*'  It  will  also  be  kept  in  mind  that  Section 
1  of  Ordinance  No.  67,  which  was  enacted  August  27, 
1913,  contains  a  clause  which  reads : 

**  Whereas  the  city  surveyor  and  engineer  has  duly 
and  completely  surveyed  *  B '  Street  and  filed  his  plat, 
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plans  and  specifications  of  said  proposed  improve- 
ments, and  the  same  has  been  adopted  and  approved 
by  a  vote  of  the  conmion  councU  of  the  City  of  Willa- 
mina/'  etc. 

The  evidence  further  discloses  that  the  reports  of 
the  work,  as  it  progressed,  concluded  with  the  type- 
written words,  **  Jones  &  Flagg,  Engineers,  by,**  after 
which  phrase  is  written  in  ink  the  name  **  Herbert  J. 
Flagg.**  As  plaintiffs'  witness,  Mr.  Flagg  testified 
that  he  had  been  employed  by  the  City  of  Willamina 
as  engineer  in  which  capacity  he  prepared  the  plans 
and  specifications  for  the  improvement  of  B  and  Com- 
mercial Streets;  that  he  consulted  with  the  council  in 
all  matters  relating  to  the  project,  set  the  grade  stakes, 
inspected  the  work  as  it  was  performed,  and,  from  time 
to  time,  issued  the  progressive  estimates  and  also  gave 
the  final  certificates.  From  the  evidence  thus  referred 
to  we  think  there  can  be  no  doubt  Mr.  Flagg  was  duly 
appointed  city  engineer  by  the  council,  and  he  is  the 
person  mentioned  as  such  in  the  record  before  us.  As 
the  charter  contains  no  prohibition  on  the  subject,  the 
parties  hereto  were  competent  to  select  an  arbitrator 
as  de  facto  city  engineer,  whose  decision,  in  the  absence 
of  fraud,  bad  faith  or  gross  mistake,  should  be  final 
and  conclusive  as  to  all  matters  arising  under  the  con- 
tracts. The  fact  that  Mr.  Flagg  was  designated  by 
the  common  council  as  city  engineer  and  that  he 
adopted  such  title  did  not  hinder  him  from  acting  as 
umpire  or  prevent  his  decision  from  becoming  final 
and  conclusive  as  specified  in  the  contracts.  Since  no 
charge  of  fraud,  mistake  or  bad  faith  on  his  part  is 
alleged  in  the  answer,  his  reports  were  properly  re- 
ceived in  evidence,  and  are  conclusive  upon  the  parties 
that  the  improvements  were  made  and  completed  ac- 
cording to  the  terms  of  the  contracts:  2  Dillon,  Mun. 
Corp.  (5  ed.),  §  823;  4  McQuillin,  Mun.  Corp.,  §  1938; 
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McGuire  v.  Rapid  City,  6  Dak.  346  (43  N.  W.  706,  5 
L.  R.  A.  752) ;  City  Street  Imp.  Co.  v.  Marysville,  155 
Cal.  419  (101  Pac.  308,  23  L.  E.  A.  (N.  S.)  317); 
Chance  v.  Portland,  26  Or.  286  (38  Pac.  68) ;  Duniway 
V.  Portland,  47  Or.  103  (81  Pac.  945) ;  Manerud  v. 
Eugene,  62  Or.  196  (124  Pac.  662). 

It  will  be  remembered  that  based  upon  Mr.  Flagg^s 
reports  city  warrants,  equal  to  85  per  cent  of  the  cost 
of  the  work  as  it  progressed,  were  issued  to  the  plain- 
tiffs. The  final  reports,  filed  with  the  city  recorder 
August  9, 1914,  certified  that  the  entire  work  had  been 
completed  by  the  plaintiffs  under  the  terms  of  their 
contracts  and  to  the  satisfaction  of  the  arbitrator,  who 
showed  they  were  entitled  to  the  remainder  of  $515.88 
on  account  of  the  improvement  of  B  Street  and  $364.54 
on  Commercial  Street.  Though  the  reports  were  filed 
as  stated,  it  is  insisted  by  defendant's  counsel  they 
were  never  presented  by  the  plaintiffs  to  the  council 
for  consideration,  and,  this  being  so,  an  error  was  com- 
mitted in  holding  the  defendant  liable  for  the  nonac- 
tion of  the  council. 

8.  The  recorder  of  the  City  of  Willamina  is  eoo-officio 
clerk  of  the  council,  and  it  is  incumbent  upon  him  to 
file  all  papers  presented  to  him  for  that  purpose :  City 
Charter,  §  39.  Mr.  Flagg's  final  certificates  having 
thus  been  filed  and  left  with  the  recorder,  as  evidenced 
by  the  latter 's  indorsement  made  upon  the  papers, 
they  were  thus  brought  to  the  attention  of  the  council, 
whose  duty  it  was  either  to  accept  or  to  reject  the 
same  within  a  reasonable  time.  The  fact  that  no  ac- 
tion was  taken  on  these  reports  for  nearly  seven 
months  after  they  were  filed  displays  such  a  degree  of 
negligence  and  disregard  of  the  rights  of  the  plaintiffs 
and  of  the  owners  of  the  abutting  property  as  to  ren- 
der the  city  liable  for  the  contract  price  in  each  in- 
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stance :  North  Pacific  L.  &  Mfg.  Co.  v.  East  Portland, 
14  Or.  3  (12  Pac.  4).  In  that  case  it  was  ruled  that 
where  by  the  terms  of  a  contract  a  street  improvement 
was  not  to  be  paid  for  until  its  approval  and  accept- 
ance by  the  common  council,  or  other  of  its  oflScers, 
and  a  period  of  six  months  elapsed  between  the  com- 
pletion of  the  work  and  the  commencement  of  the  ac- 
tion, and  the  council  having  neither  approved  nor  dis- 
approved the  work  within  such  interval,  that  body 
would  Hot  be  heard  to  object  that  the  work  had  not 
been  sanctioned,  and  thus  avoid  the  payment  of  the 
claim  therefor.  The  decision  reached  in  that  case  in- 
duced the  conclusion  that  was  reached  by  the  trial 
court  herein. 

9.  Whatever  the  rule  may  be  in  other  states  it  is 
settled  in  Oregon  that  when  the  expense  incurred  for 
the  improvement  of  a  city  street  is  to  be  paid  from  a 
special  fund  to  be  obtained  by  an  assessment  on  the 
property  benefited,  a  neglect  of  the  municipality  to 
comply  with  any  requirements  of  the  charter,  essen- 
tial to  secure  such  fund,  or  any  unreasonable  delay  in 
enforcing  such  provisions  of  the  fundamental  law  of 
the  city,  or  a  failure  to  collect  or  pay  over  the  money 
within  a  reasonable  time,  renders  the  municipality 
liable  in  damages  for  the  cost  of  the  improvement: 
Commercial  Nat.  Bank  v.  Portland,  24  Or.  188  (33  Pac. 
532,  41  Am.  St.  Eep.  854) ;  Little  v.  Portland,  26  Or. 
235  (37  Pac.  911) ;  Jones  v.  Portland,  35  Or.  512  (58 
Pac.  657);  O'NeU  v.  Portland,  59  Or.  84  (113  Pac. 
655) ;  Carruthers  v.  Astoria,  72  Or.  505  (143  Pac.  899, 
1106). 

10.  The  answer  not  having  challenged  the  validity 
of  the  final  reports  of  the  de  facto  city  engineer,  who 
by  the  ordinances  and  the  contracts  was  given  sole 
charge  of  the  improvement  and  expressly  made  the 
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arbiter  in  all  matters  relating  to  the  agreements  that 
might  arise  between  the  parties,  the  defendant  ^s  plead- 
ing did  not  state  facts  suflScient  to  constitute  a  defense 
to  the  action,  and,  such  being  the  case,  no  error  was 
committed  in  rejecting  the  evidence  offered  by  that 
party,  or  in  directing  the  jury  to  find  for  the  plaintiffs. 

11.  V.  R.  Dennis,  one  of  the  plaintiffs,  testified  that 
he  had  possession  of  the  city  warrants  which  had  been 
issued  to  him  and  his  partner  on  account  of  the  im- 
provements of  the  streets  which  they  had  made,  and 
that  these  warrants  had  been  presented  to  the  city 
treasurer  who  indorsed  thereon  **Not  paid  for  want 
of  funds, ' '  stating  the  several  dates  of  their  presenta- 
tion. As  this  action  is  predicated  upon  the  damages 
wljich  the  plaintiffs  sustained  by  reason  of  the  defend- 
ant's failure  to  assess  the  costs  of  the  improvement 
upon  the  real  property  liable  therefor  and  benefited 
thereby,  the  warrants  so  received  must  be  returned 
to  the  council  as  a  condition  precedent  to  an  entry  of 
our  mandate  in  the  lower  court.  Though  this  is  a  law 
action,  it  is  believed  the  practice  here  adopted,  in  re- 
spect to  the  surrender  of  the  city  warrants,  is  author- 
ized by  Section  3  of  Article  VII  of  the  organic  law  of 
the  state. 

The  judgment  appealed  from  should  be  affirmed,  and 
it  is  so  ordered.  Affirmed. 

Mr.  Justice  Benson  and  Mr.  Justice  Burnett 
concur. 

Mr.  Justice  Harris  concurs  in  the  result 
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Motion  to  dismiBi  appeal  denied  Febrnarj  29,  appeal  dismiited  when 

heard  on  merits  May  23,  1916. 

FLYNN  V.  DAVIDSON. 

(155  Pac.  197;  157  Pac.  788.) 

Appeal  and  Brror— DecisionB  Appealable. 

1.  As  a  general  rule,  an  order  setting  aside  a  default  is  of  an  in- 
termediate character  and  not  appealable,  though  it  may  be  reviewed 
on  appeal  from  the  final  judgment  or  decree. 

[As  to  what  judgments  and  orders  may  be  appealed  from,  see 
note  in  20  Am.  St.  Bep.  173.] 

Appeal  and  Error— Motion  to  Dismiss. 

2.  On  motion  to  dismiss  an  appeal  from  an  order  opening  a  de- 
fault, the  merits  of  the  order  cannot  be  considered,  therefore,  where 
appellant,  conceding,  the  general  rule  that  such  orders  are  not 
appealable,  contended  that  the  order  was  a  nullity  and  appealable, 
a  motion  to  dismiss  the  appeal  will  be  denied,  with  permission  to 
renew  on  final  hearing,  nothing  remaining  to  be  done  except  ^for 
respondent  to  file  a  brief. 

Appeal  and  Error — ^Abstract  of  Record — ^Dismlsaal. 

3.  Where,  through  an  honest  mistake  in  calculating  the  time,  ap- 
pellant failed  to  file  an  abstract  of  the  record  within  20  days  after 
transcdpt  was  filed,  as  required  by  court  Rule  VI  (56  Or.  616,  117 
Pac.  ix),  the  appeal  will  not  be  dismissed;  the  hearing  not  being 
delayed. 

AppeM  and  Error— Decisions  BeTlewable — 'Tinal  Order." 

4.  Under  Section  548,  L.  O.  L.,  providing  that  appeals  may  be 
had  from  an  order  affecting  a  substantidl  right,  and  which  in  effect 
determines  the  action  or  a  final  order  affecting  a  substantia]  right, 
an  order  of  the  court  under  Section  3710,  L.  O.  L.,  providing  that 
any  defendant  against  whom  judgment  has  been  rendered,  and  who 
ha9  not  been  personally  served,  and  who  has  not  appeared  therein, 
may,  upon  good  cause  shown,  be  allowed  to  defend  and  file  his  ob- 
jections within  one  year  after  the  entry  thereof,  vacating  a  final 
decree  of  foreclosure  in  a  suit  to  foreclose  a  certificate  of  delin- 
quency of  taxes  in  which  service  was  had  on  the  plaintiff  by  pub- 
lication and  permitting  him  to  answer,  was  an  intermediate  order, 
and  not  appealable  unless  void. 

jndgment— Parties — Subject  Matter— **Void  Judgment." 

5.  In  a  suit  to  foreclooe  a  certificate  of  delinquency  of  taxes,  an 
order  vacating  a  final  decree  of  foreclosure  against  the  defendant 
after  service  by  publication  and  permitting  him  to  answer,  the  court 
having  jurisdiction  of  the  parties  and  subject  matter,  is  not  void, 
although  it  may  be  erroneous. 

From  Baker :  Gustav  Anderson,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  Habbis. 

Bernard  Flynn  commenced  a  suit  to  foreclose  a  de- 
linquent tax  certificate  against  Watson  P.  Davidson, 
Sumpter  Hotel  Company,  a  corporation,  Wilson  In- 
vestment Company,  a  corporation,  Frank  Readen, 
Emma  Readen,  J.  W.  Morrow  and  Gus  Pinson.  All 
the  defendants  having  defaulted,  the  court  rendered 
a  judgment  and  decree;  but  afterward  the  default  of 
Watson  P.  Davidson,  one  of  the  defendants,  was  set 
aside,  the  judgment  and  decree  were  vacated,  and  he 
was  permitted  to  file  an  answer.  The  plaintiff  ap- 
pealed from  the  order.  The  respondent  Davidson 
moves  to  dismiss  the  appeal:  (1)  Because  the  order  is 
not  appealable;  and  (2)  because  the  abstract  of  record 
was  not  filed  within  the  required  time. 

Mr.  J.  J.  Heilner  and  Messrs.  Wood  &  McCulloch, 
for  the  motion. 

Mr.  George  E.  Allen,  Mr.  John  L.  Rand  and  Mr. 
A.  A.  Smith,  contra. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1,  2.  As  a  general  rule,  an  order  setting  aside  a  de- 
fault is  of  an  intermediate  character,  and  is  not  ap- 
pealable, although  it  may  be  reviewed  if  an  appeal  is 
taken  from  the  final  judgment  or  decree:  Taylor  v. 
Taylor,  61  Or.  257  (121  Pac.  431,  964) ;  Eall  v.  McCan, 
62  Or.  556  (126  Pac.  5).  The  appellant  concedes  the 
general  rule,  but  relies  upon  what  is  said  in  First 
Christian  Church  v.  Rohh,  69  Or.  283  (138  Pac.  856), 
contends  that  the  order  was  void  and  therefore  an 
utter  nullity,  and  argues  that  a  void  order  is  appeal- 
able The  merits  of  the  order  can  neither  be  examined 
nor  determined  on  a  motion  to  dismiss  the  appeal. 
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Since  nothing  remains  to  be  done  on  the  appeal  except 
the  filing  of  a  brief  by  the  respondent,  and  in  view  of 
the  condition  of  the  record  and  the  question  involved, 
we  do  not  now  decide  whether  the  order  is  appealable, 
but  merely  deny  the  motion,  with  permission  to  renew 
it  on  the  final  hearing. 

3.  The  appellant  did  not  file  an  abstract  of  the  rec- 
ord within  20  days  after  the  transcript  was  filed,  as 
prescribed  by  Rule  VI  of  our  rules  (56  Or.  616,  117 
Pac.  ix).  The  record  shows  that  there  has  not  been 
any  disposition  unduly  to  delay  the  hearing;  only  a 
few  days  of  delay  resulted  from  an  honest  mistake  in 
calculating  the  time  for  the  filing  of  the  abstract,  and 
therefore  the  mistake  should  be  excused :  St.  Martin  v. 
Hendershott  (now  pending  on  merits),  (151  Pac.  706). 

The  motion  to  dismiss  is  denied,  with  the  right  to 
renew  the  motion  when  the  cause  is  heard  on  the 
merits.  Motion  Denied. 

Mr.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 


Appeal  dismissed  Maj  23,  1916. 

On  the  Merits. 

(157  Pac.   788.) 

In  Banc.    Statement  by  Mr.  Justice  Benson. 

On  August  29, 1914,  plaintiff  began  this  suit  to  fore- 
close a  certificate  of  delinquency  of  taxes  against  cer- 
tain property  in  Sumpter.  Service  was  had  upon  the 
defendant  Davidson  by  publication.  A  final  decree  of 
foreclosure  upon  defendant  was  entered  on  November 
7,  1914.  Thereafter,  on  September  8,  1915,  Davidson 
filed  a  motion  to  set  aside  the  decree  and  to  be  per- 
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mitted  to  file  his  objections  and  defend.  Upon  a  hear- 
ing the  trial  court,  on  October  8, 1915,  entered  an  order 
vacating  the  decree  and  permitting  the  defendant  to 
file  his  answer  to  the  complaint.  Prom  this  order, 
plaintiff  appeals.  Heretofore  a  motion  to  dismiss  the 
appeal  was  submitted  to  this  court,  and  an  order  was 
then  made  denying  the  motion,  but  with  leave  to  pre- 
sent the  same  upon  the  final  hearing. 

Appeal  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  E.  Allen,  Mr.  A.  A.  Smith  and  Mr.  John 
L.  Rand,  with  oral  arguments  by  Mr.  Allen  and  Mr. 
Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  J.  Heilner  and  Messrs.  Wood  &  McCulloch, 
with  an  oral  argument  by  Mr.  Heilner. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

4.  We  find  it  necessary  at  this  time  to  consider  only 
the  motion  to  dismiss  the  appeal.  Section  3710, 
L.  0.  L.,  among  other  things,  says : 

*'Any  defendant  against  whom  such  judgment  and 
decree  has  been  rendered,  and  who  has  not  been  per- 
sonally served  with  the  notice  or  summons  of  the  ap- 
plication for  judgment  or  decree  of  foreclosure,  and 
who  has  not  appeared  therein,  may,  upon  good  cause 
shown  and  upon  such  terms  as  may  be  proper,  be 
allowed  to  defend  and  file  his  objections  after  such 
judgment  or  decree,  and  within  one  year  after  the  en- 
try thereof,  upon  such  terms  as  may  be  just.'* 

The  order  of  the  court  permitting  the  defendant  to 
answer  was  clearly  an  intermediate  order,  and  not  ap- 
pealable unless  void :  Section  548,  L.  0.  L. 
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5.  In  the  case  at  bar  the  court  had  jurisdiction  of  the 
parties  and  of  the  subject  matter.  It  has  been  fre- 
quently held  that,  if  the  court  has  jurisdiction  of  the 
parties  and  of  the  subject  matter,  the  order  is  not  void, 
although  it  may  be  erroneous:  8  Words  and  Phrases, 
7341,  and  cases  there  cited. 

It  follows  that  it  is  not  an  appealable  order,  and  the 
appeal  is  therefore  dismissed.       Appeal  Dismissed. 

Mb.  Justice  Eakin  absent. 


Argued  Febraaiy  11,  affirmed  March   7,  rehearing  denied  Maj  23, 

1916. 

HUDSON  V.  BROWN  LUMBER  CO. 

(154  Pac.  533.) 

Trial — Injuries  to  Senrant — ^Actions — ^InstmctioiiB. 

1.  In  a  personal  injury  action  by  a  servant  bnrt  by  the  live 
rollers  carrying  timbers  to  &  saw,  the  court  charged  that  plaintiff 
alleged  ho  was  injured  through  the  negligence  of  defendant,  but  it 
was  for  plaintiff  to  so  prove  by  a  pr(^ponderance  of  the  evidence, 
and  that  negligence  was  the  doing  of  something  which  a  man  of 
ordinary  prudence  would  not  do  under  all  the  existing  circumstances; 
ordinary  prudence  being  the  criterion.  The  court  also  charged  that, 
if  defendant  owned  and  had  charge  of  the  machinery,  and  the  work 
involved  a  risk  to  employees,  particularly  to  plaintiff,  and  defend- 
ant did  not  use  every  care  and  precaution  which  was  practicable, 
limited  only  by  the  necessity  of  preserving  the  efficiency  of  the 
machine,  and  that  defendant  was  negligent  as  alleged  in  plaintiff'a 
complaint,  and  that,  if  the  negligence  of  plaintiff  himself  contributed 
to  the  injury,  such  contributing  negligence  was  not  a  defense,  but 
might  be  taken  into  account  in  fixing  the  amount  of  damages  to  be 
recovered  by  plaintiff.  Held  that,  though  plaintiff's  cause  of  action 
was  based  on  the  Employers'  Liability  Act  (Laws  1911,  p.  16),  the 
instructions,  taken  as  a  whole,  were  not  erroneous,  notwithstanding 
ordinary  prudence  is  not  the  criterion  of  liability  under  the  act. 

Damages — ^Instructions— Appllcabllty  to  Evidence. 

2.  In  a  personal  injury  action,  where  there  was  medical  testi- 
mony that  the  injuries  complained  of  could  not  have  produced  the 
condition  which  plaintiff  disclosed  at  trial,  and  that  such  condition 
was  probably  the  result  of  some  severe  illnese,  contracted  or  heredi- 
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tary,  an  instrnction  that,  if  plaintiff's  condition  was  the  result  of 
disease,  there  could  be  no  recovery,  was  warranted. 

[As  to  aggravation  of  latent  or  dormant  disease  of  person  hj 
negligent  act  as  bearing  on  question  of  proximate  cause,  see  note 
in  Ann.  Oas.  1915B,  201.] 

From  Lane :  James  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  Luther  B.  Hudson  against  the 
Brown  Lumber  Company,  a  corporation,  for  damages 
for  personal  injuries.  The  complaint  alleges  in  sub- 
stance, that  on  May  16,  1912,  plaintiff  was  employed 
by  defendant  in  its  sawmill  as  off-bearer  of  slabs  and 
timber  from  a  cut-off  saw,  and  that  his  duties  involved 
the  necessity  of  passing  back  and  forth  through  a 
narrow  opening  in  the  system  of  rollers  which  served 
as  a  conveyor  of  such  slabs  and  timbers;  that  one 
Stone,  as  the  agent  and  employee  of  defendant,  had 
charge  of  the  cut-off  saw  and  controlled  the  direction 
of  the  lumber  upon  the  live  rollers  by  means  of  a  lever ; 
that  the  system  of  rollers  was  propelled  by  steam 
power  transmitted  from  the  engine  which  supplied 
power  for  the  operation  of  the  mill ;  that  the  work  in 
which  plaintiff  was  engaged  involved  risk  and  danger, 
and  it  was  necessary  for  the  safety  of  plaintiff  that 
the  machinery  should  be  provided  with  a  system  of 
signals,  so  that  the  person  in  control  of  the  rollers 
might  promptly  communicate  with  plaintiff  and  warn 
him  of  the  operation  thereof,  so  as  to  enable  him  to 
avoid  injury,  and  that  such  a  system  was  practicable; 
that,  disregarding  its  duty,  defendant  neglected  to  pro- 
vide such  system  of  signals,  and  carelessly  and  negli- 
gently, without  warning,  by  its  agent  and  employee 
Stone,  caused  a  large  timber  to  be  propelled  against 
plaintiff  at  the  instant  when  in  the  performance  of 
his  duties  he  was  passing  through  the  opening  be- 
tween the  rollers,  so  as  to  jam  him  against  one  of  the 
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rollers,  causing  the  injury  of  which  complaint  is  made. 
Then  follow  allegations  of  the  character  of  the  injuries 
received  and  the  special  and  general  damages  suffered. 
To  this  complaint  an  answer  was  filed,  which,  after 
some  admissions  and  denials,  pleads  aflSrmatively  as- 
sumption of  risk,  contributory  negligence  and  unavoid- 
able accident.  A  trial  was  had,  and  from  a  verdict 
and  judgment  in  favor  of  defendant,  plaintiff  appeals. 

Affirmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Abraham, 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  F.  8.  Seym,  Messrs.  Ehwall  <&  Recken,  Messrs. 
Thompson  <&  Hardy  and  Mr.  J.  8.  Medley,  with  an 
oral  argmnent  by  Mr.  8enn. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  first  assignment  of  error  challenges  the  cor- 
rectness of  instructions  numbered  24  and  25  as  given 
by  the  trial  court  to  the  jury.     These  were  as  follows : 

**Upon  this  question  of  negligence  I  will  call  your 
attention  to  what  is  meant  when  we  use  that  term  or 
word  'negligence.'  The  plaintiff  alleges  that  he  was 
injured  through  the  negligence  of  the  defendant,  by 
and  through  its  agent  Stone,  at  that  time,  in  the  man- 
ner of  handling  the  machinery.  But  it  is  for  the  plain- 
tiff to  prove  that  by  a  preponderance  of  the  evidence, 
as  I  have  instructed  you,  before  he  can  recover  any 
damages  in  the  case. 

''Negligence  is  defined  as  follows:  The  word  'negli- 
gence' in  the  law  has  been  defined  to  be  the  doing  of 
something  which  a  man  of  ordinary  prudence  would 
not  do  under  all  the  existing  circumstances  of  the  case. 
You  will  see  that  the  phrase  'ordinary  prudence'  is 
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made  the  criterion.  The  doing  of  something  which  a 
man  of  ordinary  prudence  would  not  do  under  all  the 
existing  circumstances  of  the  case,  or  the  failure  to  do 
something  which  a  man  of  ordinary  prudence  would  do 
under  all  the  existing  circumstances  of  the  case.'' 

Plaintiff  contends  that,  since  the  alleged  cause  of 
action  falls  within  the  influence  of  the  Employers'  Lia- 
bility Act,  ** ordinary  prudence"  is  not  the  limit  of 
the  employer's  duty.  If  the  court's  instructions  had 
stopped  with  these,  there  might  be  some  merit  in  the 
contention;  but  it  is  to  be  remembered  that  the  ques- 
tion of  contributory  negligence  was  involved,  and  the 
foregoing  instruction  is  proper  in  determining  the 
possible  negligence  of  the  plaintiff,  and  the  court  also 
gave  the  following : 

**If  you  find  that  the  defendant  owned  and  had 
charge  of  the  machinery  referred  to  in  the  pleadings, 
that  is,  the  live  rolls,  cut-oflf  saw,  slab  conveyor,  and 
dead  rolls,  and  the  operation  thereof,  and  that  the 
work  and  operation  thereof  involved  a  risk  or  danger 
to  the  employees,  and  particularly  to  the  plaintiff 
herein,  and  that  the  defendant  did  not  use  every  care 
and  precaution  in  the  operation  thereof  which  was 
practicable  to  use  for  the  protection  and  safety  of  life 
and  limb,  limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  machine  or  apparatus  or  the  opera- 
tion thereof,  and  that  defendant  was  negligent  as 
alleged  in  plaintiff's  complaint,  and  that  the  negli- 
gence of  the  plaintiff  himself  contributed  to  the  in- 
jury, I  instruct  you  that  such  contributing  negligence 
is  not  a  defense,  but  may  be  taken  into  account  by  you 
in  fixing  the  amount  of  damages  to  be  recovered  by 
plaintiff,  and  only  for  such  purpose." 

Considering  these  instructions  together,  we  conclude 
that  they  fairly  state  the  law  applicable  to  the  case. 

2.  The  next  assignment  is  to  the  effect  that  the  court 
erred  in  giving  the  following  instruction: 
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**I  also  instruct  you  in  this  case,  if  you  find  that  this 
plaintiff's  (Mr.  Hudson's)  present  condition  is  due  to 
some  disease  or  organic  trouble,  whether  it  be  hered- 
itary, or  whether  he  became  afflicted  during  his  life- 
time, then  he  could  not  recover  in  this  case.  If  you 
find  that  at  the  time  of  the  accident  he  was  suffering 
from  some  disorder  or  disease  or  illness,  and  that  the 
injury  which  he  claims  occurred  on  May  16,  1912, 
merely  aggravated  his  condition,  that  is,  made  the  con- 
dition worse,  in  such  event  he  could  not  recover  in  this 
ease.  He  alleges  in  his  complaint  that  this  injury  is 
the  only  cause  of  his  present  condition,  and  he  would 
be  required  to  prove  that  by  a  preponderance  of  the 
evidence. ' ' 

Plaintiff  insists  that  there  is  no  evidence  in  the  rec- 
ord to  which  such  a  statement  of  the  law  is  pertinent. 
The  injury  which  forms  the  basis  of  the  action  is  dis- 
closed to  be  neurasthenia,  or  nerve  exhaustion,  which 
prevents  the  patient  from  performing  any  labor,  and 
also  involves  considerable  pain  and  suffering.  Two 
of  the  physicians  who  testified  upon  the  trial  asserted 
that  the  injuries  to  the  plaintiff  could  not  have  pro- 
duced the  condition  in  which  the  plaintiff  was  at  the 
time  of  the  trial,  and  asserted  that  the  other  possible 
cause  of  the  symptoms  would  be  a  defective  nervous 
organization,  or  the  sequelae  of  some  severe  disease 
either  acquired  or  inherited.  In  addition  to  this.  Dr. 
F.  H.  Vincil,  one  of  plaintiff's  witnesses,  testified  that 
he  examined  Hudson  three  days  after  the  accident, 
and,  among  other  symptoms,  noted  that  there  was 
albumen  in  his  urine,  which  he  says  is  a  symptom  of 
Bright 's  disease.  He  also  expresses  the  opinion  that 
the  plaintiff's  liver  is  organically  wrong.  The  credi- 
bility of  these  witnesses  was  a  matter  for  the  consider- 
ation of  the  jury  only,  but  their  statements  certainly 
constituted  evidence  which  justified  the  instruction  as 
given. 
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Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  aflSrmed. 

Affirmed.    Behearinq  Denied. 

Mr.  Chief  Justice  Moore^  Mb.  Justice  Bean  and  Mr. 
Justice  McBride  concur. 


Argued  May  2,  reversed  May  23,  1916. 

WATERMAN  v.  WATERMAN. 

(157  Pac.  791.) 

DlTorce — QronndJi — Sufficiency. 

1.  Where  the  plaintiff  husband's  conduct  toward  his  wife  is  in- 
sufficient to  justify  her  separation  from  him,  and  her  conduct  is  in- 
sufficient to  justify  his  separation  from  and  refusal  to  live  with  her, 
but  merely  showed  that  by  childish  and  inconsiderate  bickering  they 
had  become  mutually  estranged  and  preferred  not  to  live  together, 
a  decree  of  divorce  will  not  be  grantea. 

[As  to  cruelty  as  ground  for  divorce,  see  notes  in  61  Am.  Bep. 
736;  66  Am.  St.  Bep.  69.] 

Prom  Wasco :  William  L.  Bradshaw,  Judge. 

This  is  a  suit  by  Ira  L.  Waterman  against  Rosa  M. 
Waterman  to  annul  a  marriage  contract.  From  a  de- 
cree in  favor  of  plaintiff,  the  defendant  appeals. 

Reversed.     Suit  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Bennett  <&  Galloway,  with  an  oral  argument 
by  Mr.  Alfred  8.  Bennett. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Robert  R.  Butler  and  Mr.  Fred  W. 
Wilson. 

In  Banc.    Opinion  Per  Curiam. 

1.  This  is  a  suit  for  divorce  on  the  alleged  ground 
of  cruel  and  inhuman  treatment  and  personal  indigni- 
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ties  rendering  life  burdensome.  The  answer  denies  the 
material  allegations  of  the  complaint,  and  the  defend- 
ant by  way  of  cross-complaint  alleges  that  plaintiff 
has  been  guilty  of  cruel  and  inhuman  treatment,  and 
prays  that  she  be  given  a  divorce  from  plaintiff.  After 
a  careful  examination  of  the  voluminous  testimony  in 
this  case,  we  have  arrived  at  the  conclusion  that  plain- 
tiff has  failed  to  establish  the  charges  made  in  the 
complaint,  and  that,  while  the  conduct  of  the  defend- 
ant may  not  have  been  in  all  things  perfect,  it  has  not 
been  such  as  to  justify  plaintiff  in  separating  from  his 
wife  and  refusing  to  live  with  her.  On  the  other  hand, 
we  do  not  find  that  plaintiff's  conduct  toward  defend- 
ant has  been  such  as  to  justify  defendant  in  separat- 
ing from  him.  It  seems  to  be  a  case  where  two  young 
people,  by  childish  and  inconsiderate  bickering,  have 
become  mutually  estranged  and  prefer  not  to  live  to- 
gether. In  cases  of  this  kind  it  would  be  worse  than 
useless  to  spread  upon  the  reports  of  this  court  a  sum- 
mary of  the  testimony.  Our  conclusion  from  it  is  that 
neither  party  has  shown  suflScient  cause  for  divorce, 
and  that  both  parties  are  more  or  less  to  blame  for  the 
unfortunate  differences  between  them. 

The  decree  of  the  Circuit  Court  will  be  reversed  and 
the  cause  dismissed.  Reversed  and  Dismissed. 

Mr.  Justice  Eakin  absent. 
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Submitted  on  brief  May  2,  affirmed  May  23,  1916. 

BESSLER  V.  DERBY. 

(157  Pac.   791.) 

Oorporattons— Agants— Antborlty. 

1.  Where  a  corporation  did  not  clothe  itg  agent  with  the  written 
authority  required  by  Section  808,  subdivision  7,  L.  O.  L.,  declaring 
that  a  contract  by  an  agent  for  the  sale  of  land  shall  be  void  unless 
in  writing,  and  did  not  grant  the  agent  permission  in  any  way  to 
contract  for  the  sale  of  its  land,  one  contracting  for  purchase  of 
land  from  the  corporate  agent  is  bound  at  his  peril  to  ascertain  the 
agent's  authority. 

[As  to  necessity  that  agent  have  written  authority  to  make 
memorandum  required  by  statute  of  frauds,  see  note  in  Ann.  Oas. 
1912B,  1295.] 

Corporations — ^Agents— Anthoiity. 

2.  One  contracting  to  purchase  land  with  a  corporate  agent  with 
knowledge  that  the  agent  was  not  authorized  to  sell,  cannot  enforce 
the  contract  against  the  corporation. 

Oorporations— Agents— Batiflcatlon  of  Contract. 

3.  Where  a  corporate  agent  without  authority  attempted  to  con- 
tract to  sell  land  belonging  to  the  corporation,  and  when  notified 
the  officers  of  the  corporation  disavowed  the  unauthorized  sale,  the 
fact  that  the  purchaser  allowed  the  corporation  to  retain  the  money, 
though  the  agent  offered  to  return  it,  did  not  effect  a  ratification  of 
the  contract. 

Prom  Baker:  Gustav  Anderson,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Habris. 

This  is  a  suit  by  Thomas  Bessler  against  R.  W. 
Derby,  substituted  for  the  Powder  River  Gold  Dredg- 
ing Company,  a  corporation,  Hewitt  Land  Company, 
a  corporation,  and  the  Sumpter  Lumber  Company,  a 
corporation. 

The  plaintiff  is  attempting  to  quiet  his  claim  of  title 
to  a  small  tract  of  land  which  he  asserts  the  Sumpter 
Lumber  Company  agreed  to  sell  to  him.  The  land  lies 
partly  in  the  northeast  quarter  of  the  northwest  quar- 
ter, but  mostly  in  the  southeast  quarter  of  the  north- 
west quarter  of  a  certain  section  in  Baker  County. 

80  Or. — 88 
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Four  corporations  were  named  as  defendants:  The 
Powder  River  Gold  Dredging  Company,  the  Mercan- 
tile Trust  Company,  Hewitt  Land  Company,  and  the 
Sumpter  Lumber  Company.  R.  W.  Derby  was  after- 
ward substituted  as  a  party  defendant  for  the  Powder 
River  Gold  Dredging  Company  and  the  Mercantile 
Trust  Company.  The  Hewitt  Land  Company  and  the 
Sumpter  Lumber  Company  answered  jointly  while 
R.  W.  Derby  filed  a  separate  answer.  The  record  title 
to  all  the  land  claimed  by  plaintiff  is  in  the  name  of 
R.  W.  Derby,  who  claims  ownership  of  the  portion  in 
the  northeast  quarter  of  the  quarter-section  by  mesne 
conveyances  from  the  government  and  traces  title  in 
the  remainder  to  the  Sumpter  Lumber  Company.  The 
Sumpter  Lumber  Company  held  the  record  title  to  the 
southeast  quarter  of  the  quarter-section  until  March  19, 
1907,  when  it  conveyed  to  the  Hewitt  Land  Company, 
which  in  turn  transferred  the  title  on  April  16,  1915, 
to  the  Powder  River  Gold  Dredging  Company,  and 
the  last-mentioned  company  subsequently  conveyed  its 
interest  to  R.  W.  Derby.  The  plaintiff  traces  any  right 
that  he  may  have  to  Fred  Phillips,  P.  J.  Brown,  Frank 
Geddes  and  John  Stenoff,  who  were  partners  in  the 
meat  and  butchering  business,  and  for  the  sake  of 
brevity  they  will  be  called  the  partnership.  About 
May  1,  1906,  the  partnership  sold  its  business  and 
rights  to  W.  P.  Smith  and  Thomas  Mack,  who  were 
doing  business  as  Smith  &  Mack,  and  subsequently 
Mack  sold  to  Smith.  The  plaintiff  afterward  acquired 
all  the  interest  owned  by  Smith.  After  alleging  that 
the  Sumpter  Lumber  Company  agreed  to  sell  the  land 
involved  in  this  suit  to  the  partnership,  and  that  not- 
withstanding the  payment  of  the  purchase  price  the 
Sumpter  Lumber  Company  and  its  successors,  who  had 
notice  of  the  agreement,  have  refused  to  make  a  con- 
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veyance  to  the  partnership  or  any  of  its  successors, 
the  plaintiff  prays  that  the  defendant  be  required  to 
execute  a  deed  to  him,  and  that  the  title  be  quieted  in 
him.  The  defendants  denied  that  the  Sumpter  Lumber 
Company  agreed  to  sell  the  land.  A  trial  resulted  in 
a  decree  dismissing  the  suit,  and  the  plaintiff  appealed. 
Submitted  on  briefs  under  the  proviso  of  Rule  18: 
56  Or.  622  (117  Pac.  xi).  Affirmed. 

For  api)ellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  John  L.  Rand  and  Mr.  A.  A.  Smith. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Clifford  d  Correll  and  Mr.  Leon  W.  Behr- 
man. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  Sumpter  Lumber  Company  was  operating  a 
mill  in  Sumpter  with  George  Blanchard  employed  as 
a  bookkeeper;  and,  while  he  ''wasn't  really  manager" 
or  an  oflScer  of  the  company,  he  had  charge  of  the  mill, 
planer  and  commissary.  Seymour  H.  Bell,  a  stock- 
holder who  resided  in  Sumpter,  cruised  and  purchased 
timber  for  the  company.  The  oflBcers  of  the  Sumpter 
Lumber  Company  lived  in  Tacoma,  Washington.  The 
partnership  instructed  Stenoff  to  find  a  suitable  site 
for  the  erection  of  a  slaughter-house  to  be  used  in  con- 
nection with  the  meat  business,  and  he  accordingly  in- 
terviewed Blanchard  with  reference  to  the  purchase  of 
a  tract  pointed  out  by  the  latter,  and  in  the  month  of 
February,  1905,  they  ''came  to  an  agreement  as  to 
price  and  terms."  The  price  was  $250  and  the  terms 
required  the  payment  of  monthly  installments  of  $25. 
Blanchard  had  no  written  or  other  authority  to  sell 
land  belonging  to  the  company,  nor  did  he  represent 
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to  Stenoff  that  he  possessed  such  authority.  Indeed, 
Stenoff  knew  that  Blanchard  was  without  authority  to 
make  any  a.^reement  to  sell  the  land.  Although  Blan- 
chard told  Stenoflf  that  he  felt  sure  that  the  deal  would 
go  through,  nevertheless  he  declined  to  give  Stenoff  a 
written  agreement  of  sale,  for  the  reason  that  he  ''had 
no  authority  to  make  it,  and  I  tells  him,  'I  will  receipt 
you  for  the  money.'  *'  Blanchard  did  not  report  at 
once  to  the  officers  at  Tacoma,  but  merely  informed 
Bell  of  the  transaction  and  requested  the  latter,  who 
''had  a  good  deal  of  correspondence  with  reference  to 
buying  timber,  *  •  in  his  correspondence  to  notify  Mr. 
Hewitt,  an  officer  of  the  company,  and  he  said  he  would 
attend  to  it. ' ' 

The  partnership  took  possession  of  the  land,  and 
early  in  the  spring  of  1905  had  fenced  the  tract  and 
completed  a  slaughter-house,  and  ever  since  that  time 
the  partnership  and  its  successors  have  had  posses- 
sion of  the  premises  and  used  them  for  slaughtering 
animals.  Blanchard  believed  that  the  agreement  was 
advantageous  to  the  company,  and  consequently  he 
thought  that  it  would  meet  with  the  approval  of  the 
officers  of  the  Sumpter  Lumber  Company;  it  is  also 
probable  that  Stenoflf  entertained  the  same  belief ;  and 
these  circumstances  may  account  for  the  fact  that 
Stenoflf  paid  the  first  installment  soon  after  agreeing 
on  the  terms  and  price  with  Blanchard  and  subse- 
quently paid  the  remaining  installments,  the  final  pay- 
ment being  made  in  March,  1906.  Blanchard  testified 
that : 

"Before  Mr.  Stenoflf  made  the  last  payment  he  told 
me  he  was  ready  to  pay  the  other  one  any  time  if  I 
would  send  to  Mr.  Hewitt  and  get  a  deed.  *  •  They 
wrote  to  Mr.  Hewitt  for  a  deed  and  Mr.  Hewitt  wrote 
back  absolutely  refusing  to  sell  it  because  he  wanted  it 
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to  use  at  some  future  time  for  a  mill  site  and  they 
wouldn't  sell  if 

Blanchard  says  that  he  informed  Stenoff  of  the  re- 
fusal of  Hewitt,  the  president,  to  sell,  and  also  *'told 
Mr.  Stenoff  that  I  felt  Mr.  Hewitt  had  the  wrong  im- 
pression of  the  value  of  the  ground;  that  he  thought 
it  was  down  there  where  it  was  suitable  for  a  sawmill 
site,  and  I  felt  sure  that  if  when  he  came  down  and 
saw  the  ground  and  its  worthlessness,  there  would  be 
no  trouble  in  getting  a  deed.** 

The  plaintiff  argues  that  Blanchard  could  not  have 
had  this  conversation  with  Stenoff,  on  the  assumption 
that  it  occurred  after  April  16,  1906,  the  date  of  the 
letter  addressed  to  Blanchard  by  Hewitt,  and  therefore 
after  Stenoff  had  left  the  country.  Blanchard  testi- 
fied, however : 

That  the  conversation  occurred  before  he  received 
the  letter  of  April  16, 1906 ;  that ' '  it  was  after  the  con- 
versation when  he  had  told  me  he  was  ready  to  make 
the  final  payment  for  the  deed.  I  don 't  know  January 
or  February  after  the  previous  letter  had  been  written, 
asking  for  a  deed,"  and  *' before  I  wrote  this  letter  re- 
ferred to  in  defendant's  Exhibit  1  I  wrote  myself  to 
Mr.  Hewitt.'' 

At  some  time  between  May  1,  1906,  and  the  fall  of 
that  year  when  Blanchard  moved  away  from  Sumpter, 
W.  P.  Smith  talked  with  Blanchard  about  a  deed,  and 
the  latter,  when  referring  to  this  talk,  testified: 

*'I  told  him  I  thought  I  could  [get  a  deed]  just  to 
let  it  go  until  I  got  young  Mr.  Hewitt  down  and  I  felt 
sure  when  he  saw  the  ground  and  thoroughly  under- 
stood it  wasn't  good  for  a  sawmill  site  I  believed  he 
could  get  a  deed. ' ' 

No  demand  has  ever  been  made  for  a  return  of  the 
money,  although  Blanchard  offered  to  return  all  the 
money  when  he  ascertained  that  he  ^^ couldn't  get  a 
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deed  for  Stenoflf.**  The  president  having  written  a 
letter  saying  that  the  company  would  not  sell  but  would 
lease  the  premises,  Blanchard  not  only  told  Stenoff 
that  he  would  return  the  money,  but  he  offered  to  '*give 
him  a  lease  or  anything  that  would  protect  him/'  The 
transfer  from  the  partnership  to  Smith  &  Mack  and 
the  assignment  from  Smith  were  in  the  form  of  a  bill 
of  sale,  and  neither  grantor  attempted  to  convey  the 
premises  by  a  deed  or  to  do  more  than  assign  any 
existing  right  to  a  deed.  Both  Smith  &  Mack  and  the 
plaintiff  had  actual  knowledge  before  purchasing  that 
the  partnership  did  not  have  a  deed  to  the  land,  and 
that  there  was  trouble  about  the  title.  From  1903  to 
1906  the  taxes  on  the  land  were  paid  by  the  Sumpter 
Lumber  Company,  and  from  1906  to  1914  by  the  Hewitt 
Land  Company.  The  plaintiff  stands  in  the  shoes  of 
the  partnership;  for  the  purposes  of  this  discussion 
it  will  be  assumed  that  Derby  had  no  greater  right 
than  the  Sumpter  Lumber  Company  had  when  it  sold 
to  the  Hewitt  Land  Company;  and  therefore  the  con- 
troversy may  be  treated  as  though  it  were  a  contest 
between  the  partnership  and  the  Sumpter  Lumber 
Company. 

1,  2.  The  possession  of  plaintiff  and  his  predeces- 
sors coupled  with  the  improvements  might  warrant  the 
granting  of  relief  to  plaintiff  if  such  possession  and 
improvements  are  referable  to  a  contract  originally 
authorized  or  afterward  ratified  by  the  Sumpter  Limi- 
ber  Company.  The  contract  relied  upon  by  the  plain- 
tiff, however,  was  neither  authorized  nor  ratified  by 
the  company.  Stenoff  was  acting  as  the  representa- 
tive of  the  partnership,  and  consequently  the  partner- 
ship is  deemed  to  have  knowledge  of  whatever  the 
representative  knew.  Even  though  Stenoff  actually 
believed  that  Blanchard  had  authority  to  make  the  oral 
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agreement  which  Blanchard  says  he  made,  neverthe- 
less, Stenoff  was  bound  at  his  peril  to  ascertain  the 
extent  of  the  authority  exercisable  by  Blanchard :  Reid 
V.  Alaska  Packing  Co.,  47  Or.  215  (83  Pac.  139) ;  Baker 
V.  Seaweard,  63  Or.  350  (127  Pac.  961).  The  agent 
was  not  clothed  with  the  written  authority  required  by 
subdivision  7  of  Section  808,  L.  0.  L.,  nor  did  the  com- 
pany grant  him  permission  in  any  way  to  contract  for 
the  sale  of  its  land;  moreover,  Stenoff  actually  knew 
that  Blanchard  was  without  power  to  make  a  contract 
binding  the  principal  to  sell  its  real  property,  and 
consequently  the  agreement  made  by  Blanchard  and 
Stenoff  was  not  in  the  beginning  an  agreement  made 
by  the  company  or  binding  upon  it:  Foster  v.  Virtue, 
17  Or.  607  (22  Pac.  113). 

3.  The  principal  did  not  expressly  or  impliedly 
ratify  the  unauthorized  agreement,  but,  on  the  con- 
trary, when  notified  of  the  transaction,  the  president 
immediately  disavowed  the  unauthorized  act  of  the 
agent  and  Stenoff  was  promptly  informed  of  such  dis- 
avowal. The  retention  of  the  moneys  paid  to  the  com- 
pany did  not  work  a  ratification.  Blanchard  offered 
to  return  the  money  or  to  rent  the  land,  and  no  one 
ever  demanded  that  the  money  be  returned.  Blan- 
chard thought,  and  Stenoff  hoped,  that  when  the  offi- 
cers came  to  Sumpter  and  saw  the  land  a  deed  would 
be  executed;  the  partnership  neither  demanded  nor 
accepted  a  return  of  the  money,  although  Blanchard 
offered  to  return  it.  The  members  of  the  partnership 
were  satisfied  to  leave  the  money  with  the  company, 
and  they  were  willing  to  take  any  risk  involved,  feel- 
ing, in  the  language  of  Blanchard,  that  **it  would  all 
come  out  in  the  wash.*'  The  fact  that  they  have  been 
disappointed  does  not  warrant  the  granting  of  the  re- 
lief asked  for.    The  agreement  relied  upon  by  the 
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plaintiff  was  neither  authorized  nor  ratified,  and,  there- 
fore, in  legal  contemplation,  there  was  no  agreement 
on  the  part  of  the  owner  of  the  land.  The  shoes  of 
the  partnership  measure  the  right  of  the  plaintiff,  be- 
cause there  are  no  circumstances  giving  to  the  latter 
any  greater  right  than  his  first  predecessor.  It  is 
true  that  the  plaintiff  alleges  that  his  claim  of  title  has 
been  ripened  by  adverse  possession;  but,  even  though 
it  be  assumed  that  the  possession  has  at  any  time  been 
adverse,  the  testimony  fails  to  show  that  such  adverse 
possession  has  continued  for  the  requisite  period  of 
time. 

The  plaintiff  is  not  entitled  to  any  of  the  relief 
prayed  for,  and  the  decree  is  therefore  afl5rmed. 

Affirmed. 

Mb.  Jubticb  Eakin  absent. 


Argned  May  1,  affirmed  May  23,  1910. 

DAHLSTROM  v.  HUDELSON. 

(157  Pac   798.) 

Oontractf — Oonstructioii — ^Proylnce  of  Court  and  Jury. 

1.  Under  Section  136,  L.  O.  L.,  declaring  that  all  questiona  of  law 
are  to  be  decided  by  the  court,  it  is  the  duty  of  the  trial  court  to 
interpret  written  memoranda  of  contracts. 

[What  is  mutual  account  as  question  for  the  jury,  see  note  in 
Ann.  Caa.  1913D,  820.] 

Ziogs  and  lK>gglng — Contracts — Construction. 

2.  A  written  contract  between  plaintiff's  intestate  and  the  M. 
Lumber  Company  providing  that  the  sale  to  it  of  timber,  and  author- 
izing the  intestate  to  perform  at  his  option  a  part  of  the  work  in 

fetting  out  the  timber,  stipulated  that  the  intestate  should  have  the 
rst  and  prior  right  to  the  timber  and  lumber  sawed,  until  his  claim 
had  been  paid.  The  M.  Lumber  Company  sold  to  a  second  lumber 
company  under  a  contract  of  the  same  date  the  timber  which  the 
M.  Company  agreed  to  manufacture.  This  contract  stipulated  that, 
if  the  M.  Company  failed,  the  second  lumber  company  might  take 
posiession  of  its  sawmill  and  manufacture  the  timber.    The  contract 
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for  th6  purchase  of  the  timber  was  also  assigned  as  collateraL  After 
cutting  the  timber  and  manufacturing  part  of  it,  the  M.  Company 
failed,  and  a  receiver  was  appointed.  Thereafter  the  second  lumber 
company  paid  the  receiver  a  sum  of  money  to  be  paid  to  plaintiff's 
intestate.  Held,  that  under  the  contract  the  second  lumber  company 
had  the  right  to  pay  plaintiff's  intestate  for  the  timber,  and,  having 
made  the  payment  to  the  receiver  of  the  original  purchaser,  plain- 
tiff might  recover  from  him  the  amount  paid. 

From  Union:  John  W.  Knowles,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  0.  P.  Dahlstrom,  as  administra- 
tor of  the  estate  of  John  A.  Landberg,  deceased,  for 
money  had  and  received. 

'This  controversy  arose  out  of  the  following  facts: 
On  December  2,  1912,  John  Landberg,  the  plaintiff's 
intestate,  and  three  others  entered  into  a  contract  with 
the  Metzler-Hegsted  Lumber  Company  to  sell  to  it  the 
timber  growing  on  their  respective  tracts  near  North 
Powder,  Oregon.  This  agreement  contained  various 
provisions  relating  to  the  terms  of  payment,  the  time 
in  which  to  complete  the  contract,  and  the  right  of  the 
vendors  at  their  option  to  perform  a  certain  part  of 
the  work  in  getting  out  the  timber.  It  was  stipulated 
that  they  should  have  *'the  first  and  prior  right  to 
the  said  timber  and  the  lumber  sawed  out  of  the  said 
timber,  until  their  claims  against  the  said  lumber  [com- 
pany] for  logs  delivered  and  sawed  as  herein  provided 
have  been  satisfied. '  * 

This  company  sold  the  timber  to  the  Radford  Lum- 
ber Company  under  a  contract  of  the  same  date,  in 
which  the  former  agreed  to  manufacture  the  timber 
into  lumber  and  deliver  it  at  North  Powder,  Oregon. 
It  was  also  stipulated  therein  that,  if  the  Metzler- 
Hegsted  Lumber  Company  failed  to  do  this,  the  Rad- 
ford Company  had  the  right  to  take  possession  of  its 
sawmill  and  manufacture  the  timber  into  Imnber.    The 
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former  also  assigned  the  contract  for  the  purchase  of 
the  timber  to  the  latter,  and  recited  that  it  was  as  col- 
lateral for  $1,000  advanced.  After  cutting  the  timber 
from  the  Landberg  lands  and  manufacturing  a  part  of 
it  into  lumber,  the  balance  being  logs  left  cut  upon  the 
ground,  the  Metzler-Hegsted  Lumber  Company  failed 
in  business.  In  the  meantime  Landberg  died,  and  the 
plaintiff  was  appointed  as  administrator  of  his  estate. 
As  the  evidence  tended  to  show,  the  defendant,  with 
a  representative  from  each  of  the  lumber  companies, 
called  upon  the  plaintiff  and  agreed  with  him  that,  if 
he  would  permit  the  logs  to  be  sawed  and  the  lumber 
to  be  delivered,  the  purchase  price  of  the  logs  would 
be  paid.  Thereafter  the  Radford  Company  paid  the 
money  to  the  defendant,  who  received  the  same  ex- 
pressly for  the  purpose  of  paying  plaintiff  for  the  logs. 
Defendant  having  failed  to  so  pay  plaintiff,  this  action 
was  instituted  Affiemed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  S.  Hodgin. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  <&  Eberhard,  with  an  oral  argument 
by  Mr.  Colon  R.  Eberhard. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

1,2.  Exceptions  were  taken  by  defendant's  counsel 
to  the  charge  of  the  trial  court,  which  involves  a  con- 
struction of  the  contracts  under  which  the  transactions 
took  place.  As  we  understand  the  record,  this  is  the 
main  error  complained  of,  and  the  only  one  upon  which 
we  are  required  to  pass.  The  gist  of  the  charge  to 
the  jury  was  that  the  Radford  Lumber  Company  had 
a  right  to  pay  the  plaintiff  for  the  stumpage  and  labor 
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performed  under  the  contract  with  the  Metzler-Hegsted 
Lumber  Company,  or  for  the  logs. 

It  was  the  duty  of  the  trial  court  to  advise  the  jury 
as  to  the  meaning  of  the  written  memoranda  of  the 
contracts  involved  in  the  case:  Section  136,  L.  0.  L.; 
Chadmck  v.  Oregon-Washington  R.  &  N.  Co.,  74  Or. 
19,  20  (144  Pac.  1165) ;  Baker  County  v.  Huntington, 
48  Or.  593,  599  (87  Pac.  1036,  89  Pac.  144) ;  Oregon  Ry. 
&  N.  Co.  v.  Coolidge,  59  Or.  5,  9  (116  Pac.  93) ;  Bran- 
son's Instructions  to  Juries,  §  7.  The  only  question 
therefore  is.  Were  the  contracts  properly  interpreted 
to  the  juryf  As  before  stated,  the  contract  with  the 
Radford  Lumber  Company  provided  that,  if  the  other 
lumber  company  should  fail  to  perform  its  contract, 
the  former  would  have  the  right  to  step  into  its  shoes 
and  carry  out  the  terms  of  the  agreement.  Evidently 
it  was  intended  by  the  parties  that  upon  such  cessation 
of  the  Metzler-Hegsted  Lumber  Company  the  Radford 
Company  should  have  the  right  to  proceed  with  the 
activities  itself  or  make  arrangements  with  someone 
else  so  to  do.  It  could  not  expect  to  obtain  the  lumber 
without  the  stumpage  and  expenses  of  logging  being 
paid.  It  was  therefore  its  right  and  duty  to  so  adjust 
the  entangled  affairs  of  the  Metzler-Hegsted  Lumber 
Company  as  to  permit  Hudelson,  acting  for  it,  to  pro- 
ceed with  the  work  of  manufacturing  the  lumber,  and 
recompense  plaintiff  for  the  logs  from  which  the  same 
was  produced,  in  order  that  it  might  obtain  a  good  title 
to  the  lumber  as  well  as  to  faithfully  perform  the  terms 
of  the  contract.  The  court  therefore  properly  in- 
structed the  jury  to  this  effect.  This  was  substan- 
tially the  claim  plaintiff  made  by  his  evidence  while 
the  defendant  asserts  otherwise.  The  terms  of  the 
triple  agreement  were  in  dispute.    From  the  testimony 
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the  jury  found  in  favor  of  the  plaintiflF.    This  settles 
the  question  of  fact. 

The  record  discloses  no  error,  and  the  judgment  of 
the  lower  court  is  affirmed.  Affibmbd. 

Mb.  Jusiicb  Eakin,  absent 


Submitted  on  brief  April  12,  affirmed  May  28,  1916. 

STATE  Bx  BBL.  V.  NYSSA-ARCADIA  DRAINAGE 

DIST. 

(157  Pac.   804.) 

Drains— Statiite»—Bepeal— Implied  BapeaL 

1.  Laws  of  1915,  page  540,  relating  to  the  organization  of  drain- 
age districts,  purports  to  cover  the  entire  subject  of  drainage  dis- 
tricts, and  in  many  respects  is  identical  with  Title  XLT,  Chapter  4, 
L.  O.  L.,  as  amended  by  Laws  of  1911,  page  424.  Therefore  the 
earlier  statute  is  repealed  by  implication. 

[As  to  drainage  districts,  see  note  in  Ann.  0mm,  191G0,  9.] 

Dralna — ^Drainage  Districts — Organization. 

2.  The  organization  of  a  drainage  district  cannot  be  questioned, 
because  the  order  of  hearing,  which  named  the  day,  did  not  fix  any 
hour,  for  it  will  be  presumed  that  the  hearing  would  be  held  during 
business  hours,  and  those  interested  would  present  themselves  at  the 
opening  of  the  court. 

Drains—Statute— Validity. 

3.  Laws  of  1915,  page  540,  providing  for  the  organization  of 
drainage  districts  and  the  imposition  of  taxes,  is  not  invalid,  under 
Article  I,  Section  32,  of  the  Constitution,  declaring  that  no  tax  or 
duty  shall  be  imposed  without  the  consent  of  the  people  or  their 
representatives  in  the  legislative  assembly,  for  the  taxes  to  be  im- 
posed upon  the  drainage  districts  are  provided  for  by  the  legislature^ 
and  property  owners  are  given  power  to  form  su-ch  districts. 

Eminent  Domain — Statute — Validity. 

4.  Laws  of  1915,  page  540,  relating  to  drainage  districts,  and  con- 
ferring upon  them  powers  of  eminent  domain,  is  not  invalid,  as 
permitting  the  taking  of  private  property  for  public  use,  contrary 
to  Article  I,  Section  18,  of  the  Constitution,  without  compensation, 
the  act  providing  for  compensation  for  property  taken. 

Statates— Title  of  Act — Sofllclency. 

5.  Laws  of  1915,  page  540,  entitled  "An  act  to  provide  for  the 
organization  of  drainage  districts,  for  the  construction,  operation  and 
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maintenance  of  drainage  systems,  for  the  pa3rment  of  the  cost  of  such 
systems  and  expenses/'  etc.,  has  a  title  sufficiently  broad  to  warrant 
the  issuance  of  bonds. 

Draiiui— Organizatioii— FubUcatioiL 

6.  Where  notice  of  the  proposed  organization  of  a  drainage  dis- 
trict was  published  in  strict  compliance  with  the  law,  the  fact  that 
proof  of  publication  was  not  filed  until  six  months  thereafter  will  not 
Invalidate  the  district,  for  the  provisions  of  the  law  relating  to  proof 
of  publication  may  be  treated  aa  directory. 

DraioA— Superyisora— Electiom. 

7.  The  legislature  may  provide  for  the  election  of  all  officers  not 
authorized  by  the  Constitution;  therefore,  Laws  of  1915,  page  540, 
relating  to  drainage  districts,  is  not  invalid,  in  so  far  as  it  provides 
that,  where  a  supervisor  resigns,  his  successor  shall  be  elected  by  the 
remaining  supervisors. 

From  Malheur:  Dalton  Biggs,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Benson. 

This  is  an  action  by  the  State  of  Oregon  on  relation 
of  W.  H.  Brooke,  district  attorney,  and  Elbert  Butler, 
Jr.,  against  the  Nyssa-Arcadia  Drainage  District,  a 
pretended  gwasi-municipal  corporation,  and  D.  Tessen, 
Roy  Williams  and  J.  C.  Fleming,  pretended  super- 
visors, and  Frank  D.  Hall,  pretended  secretary-treas- 
urer, in  the  nature  of  quo  warranto  for  the  purpose  of 
attacking  the  legality  of  the  organization  of  the  de- 
fendant drainage  district.  The  complaint  sets  out  in 
detail  all  the  steps  taken  in  the  incorporation  of  the 
district,  followed  by  a  specification  of  the  particulars 
in  which  it  is  alleged  that  defendant  failed  to  comply 
with  the  requirements  of  the  law,  and  praying  for  a 
judgment  to  the  effect  that  it  is  not  a  corporation  and 
not  entitled  to  exercise  the  functions  or  enjoy  the  privi- 
leges of  one.  A  demurrer  to  the  complaint  was  sus- 
tained, and  judgment  entered  in  favor  of  defendants 
for  their  costs  and  disbursements.    Plaintiffs  appeal. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Eule  18:  56  Or.  622  (117  Pac.  xi). 

Affirmed. 
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For  appellants  there  was  a  brief  over  the  name  of 
Mr.  William  H.  Brooke. 

For  respondents  there  was  a  brief  submitted  by  Mr. 
C.  E.  Dodge. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  are  quite  a  number  of  alleged  irregulari- 
ties of  which  complaint  is  made,  and  we  shall  try  to 
discuss  these  in  their  logical  sequence.  The  first  is  the 
fact  that  the  incorporators  ignored  the  provisions  of 
Chapter  4  of  Title  XLI,  L.  0.  L.,  as  amended  by  Chap- 
ter 241  of  the  Laws  of  1911,  and  proceeded  exclusively 
under  the  provisions  of  Chapter  340  of  the  Laws  of 
1915.  These  two  acts  cover  the  same  subject,  and  in 
many  respects  are  practically  identical  to  such  an  ex- 
tent that  we  may  safely  say  that  no  important  detail 
of  the  earlier  statute  is  not  covered  in  some  manner 
by  the  later  law.  It  follows  that  the  law  of  1915  was 
designed  to  be  a  substitute  for  the  former  act,  which 
is  repealed  by  implication:  Little  v.  Cogswell,  20  Or. 
345  (25  Pac.  727) ;  Continental  Ins.  Co.  v.  Riggen,  31 
Or.  336  (48  Pac.  476). 

2.  It  is  next  contended  that,  in  the  order  setting 
August  2,  1915,  for  the  date  of  hearing,  no  hour  was 
named,  but  there  is  no  merit  in  this  point,  for  it  will 
be  presumed  that  the  hearing  is  to  be  had  during  busi- 
ness hours,  and  that  those  interested  will  present  them- 
selves therefor  at  the  opening  of  the  court  for  that  day. 

3.  Plaintiff  maintains  that  the  act  of  1915  violates 
the  provisions  of  Section  32,  Article  I,  of  the  Constitu- 
tion of  Oregon,  in  that  the  people  of  the  district  are 
thereby  taxed  without  their  consent.  We  are  unable 
to  find  anything  in  the  statute  which  conflicts  in  any 
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manner  with  the  constitutional  declaration  referred  to, 
since  the  methods  of  taxation  and  the  authority  to 
impose  the  same  are  derived  from  the  people  them- 
selves through  their  representatives  in  the  legislative 
assembly. 

4.  It  is  also  maintained  that  the  act  violates  Sec- 
tion 18,  Article  I  of  the  Constitution,  relating  to  tak- 
ing of  private  property  for  public  use  without  just 
compensation.  We  find  nothing  in  the  legislation  re- 
ferred to  to  justify  this  contention.  It  is  true  the  law 
provides  for  the  exercise  of  the  right  of  eminent  do- 
main, but  the  owners  of  the  properly  which  may  be  so 
taken  are  fully  protected. 

5.  The  validity  of  the  act  is  then  challenged  upon 
the  ground  that  the  title  thereof  does  not  refer  to  the 
issuance  of  bonds.    The  title  reads  as  follows : 

**To  provide  for  the  organization  of  drainage  dis- 
trict [s],  for  the  construction,  operation  and  mainte- 
nance of  drainage  systems,  for  the  payment  of  the  cost 
of  such  systems  and  expenses  incidental  thereto/' 

It  will  be  seen  that  the  title  provides  for  the  pay- 
ment of  the  cost  of  the  system,  and  the  manner  of  pro- 
viding for  such  payment  is  a  detail. 

6.  It  is  next  contended  that  the  proceedings  are 
vitiated  by  the  fact  that  the  proof  of  publication  of 
the  notice  of  the  hearing  before  the  County  Court  was 
not  filed  until  more  than  six  months  after  the  date  of 
publication.  It  is  conceded,  however,  that  the  notice 
was  actually  published  in  strict  compliance  with  the 
law,  and  it  has  been  held  by  this  court  that  the  require- 
ment in  regard  to  filing  the  aflBdavit  is  directory,  and 
does  not  affect  the  jurisdiction:  McFarlane  v.  Cor- 
nelius, 43  Or.  513  (73  Pac.  325,  74  Pac.  468). 

7.  We  then  come  to  the  contention  that  the  findings 
of  the  court  are  insuflBcient,  and  as  to  this  feature  of 
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the  complaint  it  is  enough  to  say  that  they  are  suflS- 
cient  to  comply  with  the  requirements  of  the  statute. 
It  is  further  complained  that,  upon  the  resignation  of 
one  of  the  duly  elected  supervisors,  the  remaining  mem- 
bers of  the  board  elected  his  successor  in  compliance 
with  the  requirements  of  the  statute.  As  the  oflSce  is 
not  one  created  by  the  Constitution,  the  legislature  has 
tmquestioned  power  to  prescribe  the  mode  of  election. 
There  are  some  other  minor  details  in  which  it  is 
contended  that  the  proceedings  were  irregular,  but 
they  are  unimportant,  and  do  not  in  any  way  affect 
the  validity  of  the  organization.  We  conclude,  there- 
fore, that  the  demurrer  was  properly  sustained,  and 
the  judgment  is  affirmed.  Affibb££D. 

Mb.  Justice  Eakin  absent. 


Argued  May  1,  reversed  May  23,  1916. 

INTERIOR  WAREHOUSE  CO.  v.  DUNN.* 

(157  Pac.  806.) 

Oontractfl— Actions  for  Breach — Pleading — Complaint. 

1.  Where  a  contract  is  definite,  certain,  free  from  ambigaity,  it 
is  to  be  construed  according  to  the  common  meaning  of  the  words 
used. 

Onatoms  and  XTsagea — ^Varying  Contract. 

2.  Where  a  contract  is  free  from  ambiguity,  a  custom  or  usage 
inconsistent  with  its  terms  cannot  be  interposed  to  contradict  or 
qualify  its  provisions,  the  terms  of  the  contract  being  evidence  of 
an  intention  to  avoid  the  effect  of  such  usage  or  custom. 

[As  to  admissibility  of  evidence  of  peculiar  significance  of 
word  in  locality  where  instrument  was  executed,  see  note  in 
Ann.  Cas.  1916C,  665.] 

•Generally  on  the  miestion  of  right  to  rely  on  representations  of 
agents,  see  note  in  37  i*.  B.  A.  603.  And  where  one  party's  obligation 
is  not  definite  and  certain,  see  note  in  1  L.  B.  A.  (N.  8.)  445. 

Reporter. 
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Onstonis  and  Usages— Effect  on  Contracts. 

8.  It  is  for  the  court  to  determine  to  what  extent,  if  any,  a  cus- 
tom or  usage  relied  upon  shall  modify  or  control  a  contract. 

Customs  and  Usages— Varying  Sale  Contract. 

4.  In  an  action  on  a  contract  for  sale  of  wheat,  it  not  being 
alleged  that  there  was  an  agreement  that  the  plaintiiff  would  not 
enforce  the  contract,  but  merely  that  there  was  a  false  representation 
by  its  agent  that  it  would  not  exact  the  delivery,  all  oral  negotia- 
tions or  stipulations  preceding  or  accompanying  the  execution  of 
written  agreement  being  merely  merged  in  it,  no  contradiction  of  its 
legal  effect  by  parol  stipulations,  preceding  or  accompanying  its 
execution,  are  admissible. 

Pleading— Admissions— Effect. 

5.  In  an  action  on  a  contract  for  the  sale  of  wheat,  where  the 
answer  affirmatively  admits  the  execution  of  the  instrument  set  forth, 
it  is  not  a  mere  admission  of  the  signing  of  the  paper,  but  that  such 
an  agreement  as  the  plaintiff  alleges  to  have  been  made  was  in  fact 
executed. 

Contracts— Actions  for  Sreach — Oronnd»— Fraud. 

6.  A  written  agreement,  based  on  a  consideration,  cannot  be  ques- 
tioned in  a  law  action  for  alleged  fraud  or  deceit  affecting  its  exe- 
cution, except  upon  a  denial  of  its  execution  amounting  to  a  plea 
of  non  est  factum,  or,  if  it  is  an  unsealed  instrument,  non  assumpsit, 
since  the  admission  by  the  plaintiff  of  the  execution  of  the  instru- 
ment will  bind  him. 

Evidence— Fraud — BpwdtJty. 

'■  7.  It  is  not  competent  for  a  defendant,  in  an  action  at  law  on  a 
specialty,  to  plead  that  the  instrument  was  obtained  by  false  repre- 
sentations. 

Evidence — ^Fraud— Ezecntlon  of  Contract. 

8.  Where  a  defendant's  signature  was  obtained  to  an  instrument 
he  did  not  intend  to  sign,  and  the  fraud  or  deceit  affects  the  execu- 
tion thereof,  the  fraud  can  be  alleged  at  law. 

Evidence — ^Admissions — ^Effect. 

9.  In  an  action  on  a  contract  for  the  sale  of  wheat,  where  the 
defendant  alleged  fraud  in  obtaining  the  instrument,  and  that  he  re- 
lied on  a  representation  of  the  plaintiff's  agent  that  the  terms  of  the 
writing  would  not  be  enforced,  his  statement  that,  prior  to  the  sign- 
ing of  the  alleged  agreement,  the  agent  falsely  represented  that  if 
the  defendant  did  not  raise  the  3,000  sacks  stated,  the  plaintiff  would 
not  exact  the  delivery  amounts  to  an  admission  that  he  knew  the 
provision  binding  him  to  deliver  3,000  sacks  was  embraced  in  the 
agreement. 

Pleading — Constmction— Ambiguity. 

10.  In  construing  a  pleading  in  a  case  of  doubt,  when  considered 
on  demurrer,  that  construction  should  be  given  to  the  language  which 
is  most  favorable  to  the  opposite  party  and  against  the  pleader 

80  Or.    " 
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PlMding— Frmd— Bbowlng  Facts. 

11.  When  fraad  it  relied  upon,  faets  ihowing  it  most  be  elearlj 
alleged. 

Salea— Actions  for  Breacb— Pleading  Defenses. 

12.  In  an  action  at  law  on  a  contract  for  the  sale  of  wheat,  wliere 
the  defendant  admitted  the  execution  of  the  instrument,  and  alleged 
fraud  in  reducing  the  contract  to  writing,  in  that  he  agreed  to  deliver 
all  wlieat  grown  with  certain  deductions  for  feed  and  seed,  while 
plaintiff's  agent  secured  his  signature  to  an  agreement  to  deliver  a 
stated  amount,  tellins  him  that  the  plaintiff  would  not  exact  deliverj 
of  the  full  amount  if  he  did  not  raise  it,  the  answer  did  not  contain 
sufficient  facts  to  constitute  a  defense  to  the  action  of  law,  or  justify 
a  conclusion  of  fraud  on  the  part  of  the  plaintiff. 

Bef  ormatioii  of  Instnunents — ^BCutoal  Mistake— Remedy. 

13.  Where  mutual  mistake  is  made  in  the  framing  of  a  eontraet, 
and  no  fraud  appears,  the  remedy,  if  any,  is  by  a  suit  to  reform  the 
written  instrument. 

Principal  and  Agent— Pleading— Contract  by  Agent. 

14.  In  an  action  on  a  contract  for  the  sale  of  wheat,  an  answer, 
setting  up  a  release  or  modification  of  the  contract  made  by  certain 
persons  alleged  to  have  been  agents  of  the  plaintiff,  which  contained 
no  allegation  that  they  were  general  agents  of  the  plaintiff,  or  that 
they  had  authority  to  make  such  release  or  modification,  or  that  the 
plaintiff  knew  of  the  proceeding,  was  insufficient. 

Principal  and  Agent — ^Action— Pleading. 

15.  In  an  action  by  or  against  a  principal,  on  contracts  executed 
through  his  agent,  the  contract  may  be  declared  on,  either  as  having 
been  made  by  the  principal  or  by  him  through  an  agent. 

Sales — ^Actions  for  Breach — Defenses. 

16.  In  an  action  on  a  contract  for  the  sale  of  wheat,  an  answer, 
alleging  a  release  or  modification  of  the  contract  made  by  persons 
alleged  to  have  been  agents  of  the  plaintiff,  being  in  the  nature  of 
an  accentuation  of  another  claim  that  the  contract  was  other  than 
as  written,  was  not  sufficient  as  a  defense  in  itself. 

From  Gilliam :  David  R.  Pabkee,  Judge. 

In  Banc.    Statement  by  Me.  Justice  Beak. 

This  is  an  action  by  the  Interior  Warehouse  Com- 
pany, a  corporation,  against  Edward  Dunn  for  dam- 
ages for  a  breach  of  the  following  contract: 

*  *  Grain  Contract. 

'*Condon,25May,  1914. 
'*I  have  to-day  sold  to  the  Interior  Warehouse  Com- 
pany for  delivery  on  or  before  15th  September,  1914, 
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three  thonsand  (3,000)  sax  net  weight  of  Fortyfold 
wheat,  at  the  price  of  seventy  (70)  cents  per  bnshel 
net  weight  in  the  warehouse  of  Interior  Warehouse  Co. 
at  Condon,  and  hereby  acknowledge  having  received 
on  said  sale,  as  earnest  money,  the  sum  of  One  00-100 
($1.00)  dollars. 

**It  is  agreed  and  understood,  that  the  price  of 
seventy  (70)  cents  mentioned  is  for  No.  1  Fortyfold 
wheat,  equal  to  the  Portland  Chamber  of  Commerce 
standard  now  in  effect,  but  off -grade  wheat  of  the  same 
variety  will  be  received  against  this  sale  at  the  cus- 
tomary discount  for  such  wheat. 

**  Edward  Dunn, 

**  Seller. 

*  *  Confirmed : 

**  Interior  Warehouse  Company, 

**By  A.  B.  Robertson,  Agent." 

Defendant  delivered  to  plaintiff  1,587  sacks  of  wheat, 
and  for  a  failure  on  his  part  to  deliver  the  balance 
the  plaintiff  company  claims  damages  in  the  sum  of 
$446.85.  Defendant  admits  the  ''execution  and  sign- 
ing'^ of  the  instrument  set  forth  in  the  complaint,  and 
affirmatively  pleads  the  facts  to  be  in  effect  as  follows : 
That  plaintiff  and  defendant  contracted  with  reference 
to  a  custom  prevailing  in  the  vicinity  of  Condon,  recog- 
nized for  more  than  five  years  by  farmers  and  grain 
buyers,  to  the  effect  that  feed  and  seed  for  the  follow- 
ing seasons  be  excepted  from  any  estimate  of  grain 
sold  before  harvest,  where  the  language  of  the  contract 
is  not  plain  or  is  silent'  as  to  details.  Defendant  fur- 
ther pleads : 

''That  on  the  25th  day  of  May,  1914,  defendant 
orally  agreed  with  said  plaintiff,  through  its  agent, 
A.  B.  Robertson,  to  sell  to  plaintiff  all  the  wheat  he 
had  to  spare  out  of  crop  raised  on  the  James  Dunn  and 
Edward  Dunn  ranches  in  Gilliam  County,  Oregon, 
which  at  that  time,  after  deducting  seed  and  feed  for 
said  ranches  and  livestock  used  thereon,  was  estimated 
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at  3,000  sacks,  delivery  to  be  made  during  the  month 
of  August,  1914.  That  as  soon  as  said  agreement  was 
perfected,  the  said  agent  for  plaintiff,  A  B.  Robertson, 
was  instructed  to  draw  up  said  contract  in  writing  in 
accordance  with  the  terms  of  said  agreement.  That 
this  defendant  had,  prior  to  said  25th  day  of  May,  1914, 
divers  business  dealings  with  said  agent,  and  had  much 
faith  and  confidence  in  his  honesty,  and  relied  on  him 
drawing  said  contract  as  agreed.  That  this  plaintiff, 
through  its  agent,  A.  B.  Robertson,  instead  of  draw- 
ing said  contract  as  just  alleged  in  paragraph  num- 
bered 4,  for  the  purpose  of  defrauding  this  defendant, 
knowingly,  falsely  and  fraudulently  represented  to  this 
defendant  that  said  contract  was  drawn  by  him  as 
agreed  upon,  in  said  paragraph  numbered  4^  then  hur- 
riedly laid  the  same  onto  the  counter  for  defendant  to 
sign,  and  this  defendant,  who  was  without  his  eye- 
glasses, could  not,  without  said  glasses,  read  said  con- 
tract, and,  relying  upon  the  representations,  honesty, 
and  past  fair  dealings  with  said  agent.,  and  while  de- 
fendant was  in  a  hurry,  did  sign  said  contract  without 
reading  the  same.  That  defendant  would  not  have 
signed  said  alleged  agreement  had  he  known  that  the 
same  did  not  contain  the  true  contract  of  said  parties. 
That  said  representations  were  made  to  deceive  this 
defendant,  and  did  deceive  him,  and  he  acted  thereon.** 

That  plaintiff's  agent  fraudulently  represented 
(paragraph  6)  that  in  the  event  Dunn  did  not  raise 
3,000  sacks  on  the  premises  named,  the  plaintiff  would 
not  exact  the  delivery  thereof,  and  that  the  contract 
agreed  to  should  have  contained  substantially  the  fol- 
lowing words: 

**I  have  this  day  sold  to  the  Interior  Warehouse 
Company  all  the  wheat  grown  for  season  of  1914  on 
the  James  Dunn  and  Edward  Dunn  ranches  in  Gil- 
liam Coimty,  Oregon  (that  will  be  left  after  deducting 
feed  and  seed  for  1915  crops  for  said  ranches),  esti- 
mated at  3,000  sacks.  Delivery  to  be  made  in  August, 
1914.** 
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Defendant  further  alleges: 

*'That  this  defendant  did  not  discover  said  fraud 
and  deception  until  August,  1914,  prior  to  the  date  he 
delivered  said  wheat,  and  immediately  thereafter  in- 
formed the  agents  of  this  plaintiff,  James  Walker  and 
one  Strang,  that  said  contract  as  drawn  could  not  be 
complied  with,  and  that  it  did  not  express  the  true 
agreement  of  the  parties  thereto.  That  said  agents 
then  and  there  modified  said  contract,  and  then  and 
there  stated  that  it  would  be  treated  as  if  made  as 
originally  agreed  upon,  and  requested  this  defendant 
to  deliver  all  the  wheat  under  the  terms  of  the  true 
agreement,  and  that  further  performance  would  not  be 
exacted.  That  this  defendant  relied  thereon,  and  de- 
livered said  wheat  to  said  plaintiff  in  accordance  with 
the  terms  of  the  true  contract,  which  on  account  of  the 
drought  and  late  frost  consisted  of  only  1,587  sacks, 
when  in  truth  and  in  fact  said  land,  under  ordinary 
conditions,  would  have  produced  3,000  sacks  and  more, 
together  with  feed  and  seed  for  the  following  season, 
of  the  kind  and  variety  contracted  for/' 

Plaintiff  demurred  to  the  separate  answer  on  the 
ground  of  its  insufficiency.  The  demurrer  was  over- 
ruled, and,  plaintiff  electing  to  stand  thereon,  judgment 
was  rendered  for  defendant.    Plaintiff  appeals. 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Veazie,  McCourt  <&  Veazie  and  Messrs.  Shanks 
(&  Horner,  with  an  oral  argument  by  Mr.  Arthur  L. 
Veazie. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  T.  A.  Weinke. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  issue  for  determination  upon  this  appeal  arises 
on  the  overruling  of  the  demurrer.    By  way  of  pre- 
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liminary  statement  it  may  be  said  that  the  further  and 
separate  answers  present  allegations  of  a  local  custom, 
where  crops  are  sold,  to  reserve  the  feed  and  seed  for 
the  ensuing  year;  of  fraud  on  the  part  of  the  plain- 
tiff *s  agent  in  reducing  the  contract  to  writing;  of  a 
representation  made  to  the  defendant  before  the  writ- 
ing was  signed  that  the  terms  thereof  would  not  be  en- 
forced against  him,  and  of  a  subsequent  waiver  by 
agents  of  the  plaintiff. 

1,  2.  The  provisions  of  the  contract  set  out  in  the 
complaint  are  definite  and  certain  as  to  what  was  to 
be  delivered  in  fulfillment  thereof,  and  the  instrument 
is  free  from  ambiguity.  It  is  therefore  to  be  con- 
strued according  to  the  plain,  conunon  meaning  of  the 
words  used,  and  a  custom  or  usage  inconsistent  with 
its  terms  cannot  be  interposed  to  contradict  or  qualify 
its  provisions;  for  in  such  case  the  terms  of  the  con- 
tract are  evidence  of  the  intentions  of  the  parties  to 
avoid  the  effect  of  such  usage  or  custom.  To  admit 
proof  of  such  a  custom  would  be  to  contradict  the  plain 
stipulations  of  the  writing:  Holmes  v.  Whitaker,  23 
Or.  319,  323  (31  Pac.  705) ;  Willis  v.  Lance,  28  Or.  371, 
374  (43  Pac.  384,  487) ;  Barnard  v.  Houser,  68  Or.  240 
(137  Pac.  227). 

3, 4.  It  is  for  the  court  to  determine  to  what  extent,  if 
any,  the  custom  or  usage  relied  upon  shall  modify  or 
control  the  contract  involved:  Standard  Ency.  Pro- 
cedure, pp.  334,  335.  All  oral  negotiations  or  stipu- 
lations made  between  the  agent  of  the  plaintiff  and 
Dunn,  preceding  or  accompanying  the  execution  of 
the  written  agreement,  are  merged  in  it,  and  no  contra- 
diction of  its  legal  effect  by  parol  stipulation  preced- 
ing or  accompanying  its  execution  can  be  admitted. 
It  is  not  alleged  that  there  was  an  agreement  that  the 
plaintiff  would  not  enforce  the  contract,  but  merely 
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that  there  was  a  false  representation  by  the  agent  that 
it  would  not  exact  the  delivery:  Edgar  v.  Golden,  36 
Or.  448  (48  Pac.  1118,  60  Pac.  2) ;  Tallmadge  v.  Hooper, 
37  Or.  503,  512  (61  Pac  349,  1127);  Sutherlin  v. 
Bloomer,  50  Or.  398  (93  Pac.  135). 

5,  6.  The  answer  afBrmatively  admits  the  execution 
of  the  instrument  set  forth  in  the  complaint,  which  is 
the  basis  of  the  action.  This  is  not  a  mere  admission 
of  the  signing  of  the  paper,  but  that  such  an  agreement 
as  the  plaintiff  alleges  to  have  been  made  was  in  fact 
executed.  A  written  agreement,  based  on  a  considera- 
tion, cannot  be  questioned  in  a  law  action  for  alleged 
fraud  or  deceit  affecting  its  execution,  except  upon  a 
denial  of  its  execution  amounting  to  a  plea  of  non  est 
factum,  or  if  it  is  an  unsealed  instrument  non  as- 
sumpsit. Where  the  defendant  admits  the  execution 
of  the  agreement,  the  admission  will  bind  him :  Capital 
Lumbering  Co.  v.  Learned,  36  Or  544  (59  Pac.  454, 
78  Am.  St.  Eep.  792) ;  Baines  v.  Coos  Bay  Nav.  Co., 
41  Or.  135  (68  Pac.  397) ;  Brown  v.  Feldwert,  46  Or. 
363  (80  Pac.  414).  This,  however,  may  be  a  matter  of 
phraseology,  and  possibly  under  certain  circumstances 
might  be  corrected  by  amendment.  We,  therefore, 
pass  to  the  gist  of  the  allegation  of  fraud. 

7, 8.  It  seems  to  us  that  the  answer  seeks  to  effect 
a  reformation  of  the  written  instrument.  At  common 
law,  according  to  the  general  rule,  it  is  not  competent 
for  a  defendant,  in  an  action  at  law  on  a  specialty,  to 
plead  that  the  instrument  was  obtained  by  false  repre- 
sentations. Such. a  defense  must  be  made  in  equity. 
It  is  otherwise  where  his  signature  is  obtained  to  an 
instrument  he  did  not  intend  to  sign,  and  the  fraud 
or  deceit  affects  the  execution  thereof.  In  such  a  case 
the  fraud  can  be  alleged  at  law.  There  are  difficulties 
in  adjusting  the  rights  and  equities  of  the  parties  in 


536  Interior  Warehouse  Co.  v,  Dunn.         [80  Or. 

a  court  of  law,  and  in  states  where,  as  in  ours,  the  two 
distinct  systems  of  jurisprudence,  equity  and  law  pre- 
vail, a  law  court  usually  refuses  to  open  the  question 
of  fraud  in  the  consideration  or  in  the  transaction  out 
of  which  the  consideration  arises,  but  turns  the  party 
over  to  a  court  of  equity.  A  court  of  law  can  hold  no 
middle  course:  Hartshorn  v.  Day,  19  How.  211  (15 
L.  Ed.  605);  1  Bigelow  on  Fraud,  p.  326;  Olston  v. 
Oregon  Water  P.  £  Ry.  Co.,  52  Or,  343,  350  (96  Pac. 
1095,  97  Pac.  538,  20  L.  R.  A.  (N.  S.)  915). 

9.  In  the  present  case  the  purport  of  the  answer  is 
that  the  contract  is  valid  as  to  about  one  half  of  the 
amount  of  wheat  mentioned.  The  defendant  in  effect 
pleads  in  paragraph  6  that  prior  to  the  signing  of  the 
alleged  agreement,  plaintiff's  agent,  A.  B.  Robertson, 
falsely  and  fraudulently  represented  to  the  defendant 
that,  in  the  event  the  said  Dunn  did  not  raise  the  3,000 
sacks  on  the  premises  aforesaid,  the  plaintiff  would 
not  exact  the  delivery  thereof.  This  statement  tends 
to  show  that  the  defendant  knew  that  the  contract  pro- 
vided for  the  sale  of  3,000  sacks  of  wheat,  at  least  upon 
certain  conditions,  and  that  he  did  not  rely  solely  upon 
the  fact  that  the  contract  was  drawn  in  conformity 
with  the  agreement  as  set  forth  by  defendant  He 
claims  that  he  relied  upon  a  representation  from  the 
agent  that  the  terms  of  the  writing  would  not  be  en- 
forced. This  amounts  to  an  admission  that  he  knew 
the  provision  binding  him  to  deliver  3,000  sacks  was 
embraced  in  the  contract.  To  express  the  matter  in 
a  common  phrase,  this  admission  takes  all  the  ''sting" 
out  of  the  allegations  of  fraud  on  the  part  of  the  de- 
fendant. 

10,11.  In  construing  a  pleading  in  case  of  doubt, 
when  considered  on  demurrer,  that  construction  should 
be  given  to  the  language  which  is  most  favorable  to 
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the  opposite  party  and  against  the  pleader:  Graham  v. 
Merchant,  43  Or.  294  (72  Pac.  1088) ;  Darr  v.  Guaranty 
Loan  Assn.,  47  Or.  88  (81  Pac.  565) ;  Fishhurn  v.  Lon- 
dershausen,  50  Or.  363  (92  Pac.  1060).  Where  fraud 
is  relied  upon,  facts  showing  it  must  be  clearly  alleged : 
Ha/nsel  v.  Norblad,  78  Or.  38  (151  Pac.  964). 

12, 13.  This  leaves  the  answer  with  a  suggestion  that 
possibly  there  was  a  mistake  in  the  integration  of  the 
instrument.  Let  us  be  plain.  We  do  not  refer  to  this 
for  the  purpose  of  intimating  that  the  defendant  has 
a  remedy  by  a  suit  in  equity  in  the  nature  of  a  cross- 
bill to  reform  the  agreement,  similar  to  Smith  v.  In- 
terior Warehouse  Co.,  51  Or.  578  (94  Pac.  508,  95  Pac. 
499),  where  the  same  form  of  a  contract  was  involved. 
That  question  is  not  for  us  to  determine,  and  depends 
upon  facts  not  shown  by  this  pleading.  We  mention 
this  phase  of  the  case  to  illustrate  that  in  its  present 
condition  the  answer  does  not  contain  sufficient  facts 
to  constitute  a  defense  to  the  action  at  law  or  justify 
a  conclusion  of  fraud  on  the  part  of  the  plaintiff. 
Where  a  mutual  mistake  is  made  in  the  framing  of  a 
contract  and  no  fraud  appears,  the  remedy,  if  any,  is 
by  a  suit  to  reform  the  written  instrument.  In  fine, 
if  the  same  facts,  as  presented  by  the  separate  an- 
swers, were  shown  by  evidence  and  nothing  more  was 
proven,  we  should  not  be  able  to  say  that  the  defend- 
ant had  a  defense  to  the  action. 

14-16.  The  second  further  and  separate  answer  of 
defendant  sets  up  a  release  or  modification  of  the  con- 
tract made  by  certain  persons  alleged  to  have  been 
agents  of  the  plaintiff.  There  is  no  allegation  that 
these  individuals  were  general  agents  of  plaintiff,  or 
that  they  had  authority  to  make  such  a  release  or 
modification,  or  that  plaintiff  knew  of  the  proceeding. 
In  actions  by  or  against  a  principal,  on  contracts 
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executed  by  his  agent,  the  contract  may  be  declared 
on,  either  as  having  been  made  by  the  principal  or  by 
him  through  an  agent.  Neither  of  these  requirements 
was  observed  by  the  defendant :  16  Ency.  PI.  &  Pr.  899. 
As  we  understand  the  answer,  this  allegation  is  in  the 
nature  of  an  accentuation  of  the  claim  that  the  con- 
tract was  other  than  as  written.  It  is  not  suflScient 
as  a  defense  in  itself.  Many  valuable  suggestions  are 
made  in  the  brief  of  counsel  for  defendant,  such  as 
that : 

**  Managing  agents  or  superintendents  having  gen- 
eral authority  over  the  entire  business  usually  have 
very  comprehensive  powers,  and  may  do  such  acts  as 
are  appropriate  and  usual  in  carrying  on  the  business'' 
(citing  Elliott  on  Contracts,  §  2895). 

Neither  of  the  agents  named  is  the  one  who  executed 
the  contract  in  question  on  the  part  of  the  plaintiff, 
and  defendant's  pleading  does  not  show  that  they  are 
either  managing  agents  or  superintendents. 

The  demurrer  to  the  answer  should  have  been  sus- 
tained. The  judgment  of  the  lower  court  is  therefore 
reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  may  be  deemed  proper,  not  inconsist- 
ent herewith.  Bsvebsed  and  Bbmandsd. 

Me.  Justice  Eakin  absent. 
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Argned  April  5,  affirmed  May  23,  1916. 

CAELON  V.  FIRST  NAT.  BANK.* 

(157  Pac.  809.) 

BaalDi  and  Banking— National  Bank  Eauuniner — "Ofllcer  of  Bank.** 

1.  A  national  bank  examiner  is  not  an  agent  or  officer  of  a  bank 
irhieh  he  examined. 

Estoppel— Persons  to  Wkom  Estoppel  is  Available. 

2.  As  only  those  to  whom  the  representation  is  made  or  their 
privies  can  take  advantage  of  an  estoppel  by  conduct,  representation 
by  a  depositor  in  a  bank  to  a  national  bank  examiner  cannot  avail 
the  bank  which  he  was  examining. 

Estoppel— Fraud  of  Party  Claiming  EstoppeL 

3.  A  certificate  of  a  bank  depositor,  even  if  intended  to  be  shown 
the  bank,  cannot  avail  it  as  an  estoppel,  having  been  obtained  by 
fraud  of  its  president. 

Banks  and  Banking— Withdrawal  by  Bank  President  on  Memorandum 
Obeck— Effect  on  Depositor's  Account. 

4.  The  money  fraudulently  withdrawn  from  a  bank  on  a  memo- 
randum check,  bearing  the  name  of  a  depositor,  signed  by  the  bank 
president,  was  that  of  the  bank,  and  not  of  the  depositor. 

Account  Stated — Surcharging  and  Falsifying. 

5.  An  account  stated  may  be  surcharged  and  impeached  for  fraud, 
error  or  mistake. 

[As  to  the  law  of  account  stated,  see  note  in  136  Am.  St.  Bap. 
87.] 

Account  Stated— Failure  to  Object 

6.  Unless  a  debtor  objects  in  a  reasonable  time  to  an  aeeount 
presented,  it  will  be  considered  as  stated. 

Account  Stated — Question  for  Court  or  Jury. 

7.  If  the  facts  be  clear  or  undisputed,  the  court  should  declare 
whether  an  account  was  stated,  but,  if  not,  the  disputed  facts  and 
the  question  of  whether  the  delay  in  objecting  wae  reasonable  should 
be  left  to  the  jury. 

Account  Stated— Burden  of  Proof. 

8.  The  burden  of  proving  an  account  stated  is  on  the  party  set- 
ting it  up. 

Account  Stated— Implied  Acquiescence — ^Effect 

9.  Where  an  account  is  rendered  and  retained  without  timelv 
objections,  the  implied  acquiescence  is  only  prima  facie  sufficient  evi- 
dence of  the  debt  shown  by  it. 

*As  to  what  constitutes  an  account  stated,  see  note  in  27  K  B.  A. 
811.  And  as  to  effect  of  retaining  account  to  render  it  an  account 
stated,  see  note  in  29  L.  &.  A.  (K.  &)  334.  Bepobtie. 
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Account  Stated — Question  for  Jnry. 

10.  Under  the  facts  shown  in  an  action  a^inst  a  bank  for  an 
alleged  balance  of  deposit,  held  that  whether  an  account  had  become 
stated  by  retention  by  the  depositor  without  objection  was  a  ques- 
tion for  the  jury. 

From  Douglas :  James  W.  Hamilton,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  McBridb. 

This  is  an  action  by  William  J.  Carlon  against  the 
First  National  Bank  of  Roseburg,  Oregon,  a  corpora- 
tion, to  recover  the  sum  of  $1,350,  which  the  complain- 
ant claims  as  the  balance  of  a  deposit  made  by  him  in 
the  defendant  bank. 

The  answer,  after  a  general  denial,  sets  up  the  fol- 
lowing defenses: 

That  plaintiff  loaned  T.  R.  Sheridan,  the  president 
of  the  bank,  the  sum  of  $1,500,  and  authorized  him  to 
withdraw  that  amount  from  his  deposit  in  the  defend- 
ant bank,  and  that,  pursuant  to  said  authority,  the 
same  was  withdrawn  by  Sheridan  by  means  of  a  memo- 
randum check  signed  for  the  plaintiff  by  Sheridan. 
That  the  defendant  pleads  by  way  of  estoppel  that  at 
a  time  when  the  defendant  bank  was  being  consoli- 
dated with  the  Douglas  National  Bank  of  Roseburg, 
R.  W.  Goodhart,  a  national  bank  examiner  detailed 
to  examine  the  affairs  of  the  defendant  and  to  assist 
in  and  supervise  the  transfer  of  its  interests  to  the 
Douglas  National  Bank,  and  for  the  purpose  of  pro- 
tecting stockholders,  depositors  and  creditors  of  the 
defendant,  addressed  to  plaintiff  the  following  letter: 

**  Roseburg,  Oregon,  June  20,  1911. 
**Mr.  W.  J.  Carlon,  Roseburg,  Or. 

**Dear  Sir:  The  records  of  this  bank  showed,  at  a 
recent  examination,  that  certain  charges  had  been  made 
in  your  account  by  President  Sheridan.  In  other 
words,  part  of  your  deposit  had  been  withdrawn  and 
loaned  by  him.  Mr.  Sheridan  states  that  you  author- 
ized him  to  withdraw  these  funds  and  invest  them  for 
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you.  If  this  is  so,  you  will  kindly  sign  the  certificate 
at  the  bottom  of  this  letter  and  return  in  the  inclosed 
addressed  envelope.  Mr.  Sheridan  informs  me  that 
he  has  withdrawn  the  following  sums  which  he  loaned 
to  the  parties  mentioned  below:  $1,500  loaned  to  T.  R. 
Sheridan.  Yours  respectfully, 

**R.  W.  Goodhaet, 
** National  Bank  Examiner." 

That  thereupon  plaintiff  signed  the  certificate  re- 
ferred to,  which  is  as  follows : 

**I  hereby  certify  that  any  sums  withdrawn  by  Mr. 
T.  R.  Sheridan  from  my  balance  on  deposit  with  the 
First  National  Bank  of  Roseburg,  Oregon,  were  duly 
authorized  by  me,  and  the  First  National  Bank  is  re- 
lieved from  all  liability  relative  to  the  same. 

*'W.  J.  Carlon.'' 

That  Sheridan  delivered  to  plaintiff  his  notes  for 
the  money  so  borrowed,  and  plaintiff  accepted  them, 
and  has  ever  since  retained  possession  of  them,  and 
has  made  repeated  attempts  to  collect  them.  That 
plaintiff  never  at  any  time  demanded  payment  of  the 
sum  alleged  in  the  complaint  until  more  than  three 
years  after  defendant  had  ceased  to  transact  business. 
That  at  the  time  said  letter  was  written  and  addressed 
to  the  plaintiff  Sheridan  was  the  owner  of  a  large 
amount  of  property  unencumbered,  and  that  defendant 
could  and  would  have  protected  itself  from  loss  by 
reason  of  the  withdrawal  of  plaintiff's  funds  from  the 
bank  if  plaintiff  had  repudiated  Sheridan 's  acts  in  the 
premises.  That  defendant  relied  upon  the  certificate 
signed  by  plaintiff,  and  took  no  steps  to  protect  itself. 
That  Sheridan's  property  has  since  been  attached  by 
creditors,  and  he  has  become  bankrupt,  and  that  plain- 
tiff should  be  estopped  from  urging  his  claim  under 
the  circumstances.  There  was  also  a  plea  of  account 
stated. 
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The  reply  of  plaintiff  admitted  the  reception  of 
Goodhart's  letter  and  that  plaintiff  signed  the  state- 
ment requested,  but  alleged  that  he  signed  upon  the 
request  of  Sheridan,  who  fraudulently  represented  to 
him  that  he  was  the  owner  of  a  large  amount  of  prop- 
erty in  excess  of  what  he  owed,  and  was  entirely  sol- 
vent and  able  to  pay  his  debts,  and  that  plaintiff  could 
draw  liis  money  at  any  tim.e  on  a  few  days'  notice,  and 
that  by  these  false  representations,  which  are  set  out 
with  great  detail  in  the  reply,  plaintiff  was  induced 
to  sign  the  certificate,  and  without  any  consideration 
whatever  was  induced  to  accept  the  worthless  notes  of 
Sheridan  for  the  amount  of  his  deposit;  that  all  the 
representations  were  false,  and  were  made  with  the 
intent  to  deceive  plaintiff  and  did  deceive  him.  The 
reply  contained  similar  allegations  in  regard  to  an  ac- 
count stated.  A  motion  to  strike  out  certain  portions 
of  the  reply  and  a  demurrer  having  been  overruled, 
there  was  a  jury  trial,  and  verdict  and  judgment  for 
plaintiff,  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  J.  Perkins  and  Mr.  Carl  E.  Wimberly, 
with  an  oral  argument  by  Mr.  Perkins. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1-3.  Unless  there  was  some  error  committed  by  the 
court  during  the  progress  of  the  trial,  we  must  assume 
after  verdict  that  the  testimony  introduced  by  plain- 
tiff is  true,  and  this  testimony  presents  the  following 
state  of  facts:  Plaintiff  deposited  his  money  in  the 
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bank,  and  Sheridan,  the  president  and  active  manager 
of  the  bank,  drew  it  out  without  authority  and  con- 
verted it  to  his  own  use.  The  transaction  not  being 
satisfactory  to  the  United  States  bank  examiner,  he 
addressed  the  letter  quoted  in  the  statement  to  plain- 
tiff, whereupon  plaintiff  consulted  Sheridan,  who,  by 
falsely  representing  his  own  financial  ability,  induced 
plaintiff  to  sign  the  certificate  sent  him  by  the  bank 
examiner  and  to  return  it  to  that  official.  The  bank 
was  doing  business  at  the  time,  and  Sheridan  was  still 
its  president.  The  statement  was  not  made  to  the  bank 
or  any  officer  of  the  bank,  but  to  an  outside  party, 
and  plaintiff  was  induced  to  sign  it  by  the  representa- 
tions of  the  president  of  the  bank.  A  national  bank 
examiner  is  in  no  sense  an  agent  or  officer  of  the  bank 
he  examines.  He  can  bind  it  in  no  way  and  can  con- 
tract for  it  in  no  way.  In  the  present  instance  the 
examiner  did  not  profess  to  make  the  inquiry  on  behalf 
of  the  bank  or  any  of  its  officers,  and  it  is  one  of  the 
elementary  rules  of  law  of  estoppel  by  conduct  that 
only  those  to  whom  the  representation  is  made  or 
their  privies  can  take  advantage  of  it:  Bigelow  on 
Estoppel  (5  ed.),  p.  27;  Jorden  v.  Money,  5  H.  L.  Cas. 
185;  Eosegood  v.  Bull,  36  L.  T.  (N.  S.)  620;  Kinney 
V.  Whiton,  44  Conn.  262  (26  Am.  Rep.  462).  In  Jorden 
V.  Money,  5  H.  L.  Cas.  185,  the  Lord  Chancellor  ob- 
serves : 

*  *  It  will  not  do  if  he  merely  said  something,  suppos- 
ing it  to  be  quite  right,  and  then  that  some  stranger 
having  heard  and  acted  upon  it  should  afterwards  come 
to  him  to  make  it  good.'' 

And  in  Eosegood  v.  Bull,  36  L.  T.  (N.  S.)  620, 
Clbasby,  J.,  remarks : 

''When  A  asks  B  his  opinion  in  confidence  respecting 
the  solvency  of  C,  and  the  question  is  answered  by  B 
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without  any  intimation  having  been  given  to  him  that 
the  information  was  sought  for  the  purpose  of  its  being 
communicated  by  A  to  any  particular  individual,  I  can- 
not help  thinking  that  the  case  does  not  come  within 
any  class  of  cases  in  which  relief  on  the  ground  of  mis- 
representation can  be  obtained  against  B  by  the  indi- 
vidual to  whom  the  information  has  been  communi- 
cated by  A. ' ' 

There  was  nothing  in  the  letter  written  by  the  bank 
examiner  to  plaintiff  to  indicate  that  he  intended  to 
make  an  ambulatory  use  of  the  information  requested 
by  him  from  the  plaintiff,  and,  considering  the  secrecy 
with  which  examinations  of  national  banks  are  usually 
carried  on,  the  plaintiff  would  have  reasonable  cause 
to  suppose  that  his  communication  was  intended  for 
the  use  of  the  examiner,  and  not  for  the  bank.  While 
the  certificate  signed  by  plaintiff  is  of  high  evidentiary 
value  as  an  admission  against  interest,  it  is  not  tech- 
nically an  estoppel.  However,  if  we  should  concede 
that  it  was  intended  to  be  shown  to  the  officers  of  the 
bank  for  their  information,  it  would  not  amount  to  an 
estoppel  if  the  signature  of  the  plaintiff  was  procured 
by  false  representations  and  deceit  on  the  part  of  the 

president  of  the  bank  or  by  means  of  like  representa- 
tions by  any  other  person. 

**The  representation  must  have  been  a  free  volun- 
tary act;  and,  if  obtained  by  the  party  who  has  acted 
upon  it,  it  must  have  been  obtained  without  artifice. 
If  it  has  been  procured  by  duress  or  by  fraud,  there 
will  be  no  estoppel  upon  the  party  making  it,  it  would 
seem,  though  he  made  it  with  the  full  intention  that 
it  should  be  acted  upon ;  indeed,  it  is  said  that,  where 
the  conduct  supposed  to  have  created  an  estoppel  was 
brought  about  or  directly  encouraged  by  the  party 
alleging  the  estoppel,  no  estoppel  is  created.  But 
that  must  probably  be  understood  of  something  in 
the  way  of  artifice  or  other  questionable  endeavor. 
In   Wilcox  V.   Howell,  before  cited,   an   action   waB 
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brought  to  foreclose  a  mortgage  executed  by  the  de- 
fendant to  one  Picard  and  by  him  assigned  to  the  plain- 
tiff. It  was  proved  that  the  mortgage  had  been  pro- 
cured by  fraud ;  but  it  also  appeared  that  the  defendant 
had  given  a  certificate,  which  was  delivered  to  the 
plaintiff  with  the  mortgage,  that  the  security  had  been 
given  *for  a  good  and  valid  consideration  to  the  full 
amount  thereof,  and  that  the  same  was  subject  to  no 
offset  or  defense  whatever.'  It  appeared,  however, 
that  this  certificate  had  also  been  procured  by  the 
mortgagee  by  fraud,  and  that  it  was  not  given  to  in- 
duce the  plaintiff  to  buy  the  mortgage  or  to  enable  the 
mortgagee  to  negotiate  it ;  on  the  contrary,  it  was  given 
with  the  understanding  that  he  should  not  negotiate 
it.  The  court  held  the  defendant  entitled  to  deny  the 
representation  made  in  the  certificate":  Bigelow  on 
Estoppel,  p.  583. 

4-10.  We  will  now  consider  the  defense  of  account 
stated  interposed  by  defendant. 

The  plaintiff  deposited  in  the  defendant  bank,  sub- 
ject to  withdrawal  upon  his  order,  the  money  claimed 
in  this  action.  This  amount  then  became  a  debt  due 
plaintiff  from  defendant.  Plaintiff  had  no  right  to  or 
claim  upon  any  particular  fund  of  the  bank.  There- 
fore, when  T.  R.  Sheridan,  president  and  practically 
the  sole  managing  officer  of  the  bank,  embezzled  the 
money  in  question,  he  appropriated  the  money  of  the 
bank,  and  not  of  plaintiff.  It  is  conceded  that  the 
amount  deposited  by  plaintiff  and  not  withdrawn  upon 
his  order  was  a  debt  due  from  the  defendant  to  the 
plaintiff,  and  the  burden  was  upon  the  defendant  to 
show  that  such  sum  had  been  paid  to  the  plaintiff  or 
authorized  by  him  to  be  withdrawn  from  the  bank. 
Defendant  pleads  what  tends  to  show  and  by  a  very 
liberal  construction  may,  perhaps,  be  termed  an  ac- 
count stated.     The  following  is  the  plea: 

''That  on  or  about  the  17th  day  of  June.  1911,  the 
defendant  rendered  to  the  plaintiff  an  account  showing 
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the  balance  due  the  plaintiff  from  the  defendant ;  that 
the  plaintiff  received  said  statement  of  account,  and 
never  objected  thereto,  but  acquiesced  therein,  and  said 
account  has  become  and  is  an  account  stated ;  that  said 
account  so  stated  to  the  plaintiff  by  the  defendant 
showed  a  balance  due  and  owing  from  the  defendant 
to  the  plaintiff  of  the  sum  of  $50,  and  no  more.'' 

Turning  to  the  original  record,  which  is  not  set  forth 
in  the  printed  abstract  in  full,  we  find  the  reply  chal- 
lenges the  pleading  of  an  account  stated  in  substan- 
tially the  following  manner: 

** Plaintiff  for  reply  to  defendant's  third  further  and 
separate  answer  denies  that  on  or  about  the  17th  day 
of  June,  1911,  the  defendant  rendered  to  the  plaintiff 
an  account  showing  the  balance  due  the  plaintiff  with 
the  defendant  except  as  hereinafter  alleged;  denies 
that  the  plaintiff  received  said  statement  of  account 
and  that  he  never  objected  thereto,  but  that  he  ac- 
quiesced therein,  except  as  hereinafter  alleged,  and 
denies  that  said  account  has  become  and  is  an  account 
stated ;  denies  that  said  account  so  alleged  to  have  been 
stated  to  the  plaintiff  by  the  defendant  showed  a  bal- 
ance due  and  owing  from  the  defendant  to  the  plaintiff 
of  the  sum  of  $50,  and  no  more. " 

Plaintiff  then  aflSrmatively  avers  to  the  effect: 

That  T.  R.  Sheridan  in  his  official  capacity,  and  with 
tbe  knowledge  of  the  defendant,  **as  president  of  said 
defendant  bank,  for  the  purpose  of  securing  a  release 
of  the  defendant  from  liability  on  account  of  plaintiff's 
deposit,  and  for  the  purpose  of  deceiving  and  defraud- 
ing the  plaintiff,  falsely  and  fraudulently  represented 
to  the  plaintiff  that  he,  the  said  T.  R.  Sheridan,  was 
the  owner  of  a  large  volume  of  property,  and  was 
worth  $3  for  every  dollar  that  he  owed,  and  further 
falsely  and  fraudulently  represented  to  the  plaintiff 
that  he  could  draw  said  money  upon  a  few  days '  notice 
at  any  time." 

There  is  a  further  recital  of  facts  showing  the  fal- 
sity of  the  representations  and  asserting: 
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That  plaintiff  was  thereby  fraudulently  lulled  into 
a  sense  of  security,  and  that  he  did  not  leam  of  the 
falsity  of  such  representations  until  **  about  the  7th 
day  of  November,  1913 ;  that  the  failure  of  the  plain- 
tiff to  demand  payment  of  said  deposit  and  his  failure 
to  object  to  any  statements  of  his  said  accounts,  if 
any  he  received  and  his  apparent  acquiescence  in  said 
statements,  if  any  he  received,  were  all  on  account  of 
his  belief  in  and  reliance  upon  said  false  and  fraudu- 
lent representations  aforesaid,  and  not  otherwise.  * ' 

Under  substantially  this  state  of  the  pleadings  de- 
fendant demurred  to  the  reply,  which  being  overruled, 
it  moved  the  court  for  judgment  on  the  pleadings, 
which  was  denied.  This  is  the  only  error  assigned  cov- 
ering the  matter  of  account  stated  that  we  can  find 
in  the  record.  A  search  through  the  brief  of  the 
learned  counsel  for  defendant  is  made  i|i  vain  to  find 
the  matter  discussed  or  any  authorities  touching  the 
point.    Bule  10  (117  Pac.  x)  of  this  court  requires: 

**The  printed  brief  shall  state  the  several  proposi- 
tions of  law  claimed  to  be  involved  in  the  case  and  the 
authorities  relied  upon  for  the  support  of  the  same 
separately  from  the  argument.  The  points  and  au- 
thorities must  be  first  distinctly  stated  and  the  argu- 
ment set  forth  supplementary  thereto.'* 

If  the  answer  is  taken  as  sufficient  to  plead  an  ac- 
count stated,  then  it  seems  the  reply,  construed  in  the 
same  manner  as  the  answer,  fairly  raises  an  issue  as  to 
whether  the  account  rendered  by  defendant  to  plain- 
tiff became  stated.  The  important  question  here  is: 
Was  the  question  properly  submitted  to  the  jury,  or 
should  the  court  have  passed  upon  it  as  a  matter  of 
lawt  An  account  stated  may  be  surcharged  and  im- 
peached for  fraud,  error  or  mistake :  Howell  v.  John- 
son, 38  Or.  571  (64  Pac.  659) ;  Ault  v.  Interstate  Sav. 
&  Loan  Assn.,  15  Wash.  627  (47  Pac.  13) ;  1  R.  C.  L., 
p.  220,  §  20.    Unless  a  debtor  objects  within  a  reason- 
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able  time  to  an  account  presented,  it  will  be  considered 
as  stated.  If  the  facts  are  clear  or  undisputed,  the 
court  should  declare  the  account  to  be  stated ;  if  other- 
wise, the  disputed  facts  and  the  question  whether  the 
delay  in  objecting  was  reasonable  should  be  left  to 
the  jury  under  proper  instructions :  Howell  v.  Johnson, 
38  Or.  571  (64  Pac.  659).  The  burden  of  proof  that 
the  account  was  stated  was  upon  the  defendant,  who 
set  it  up.  Where  an  account  is  rendered  and  retained 
without  timely  objections,  the  implied  acquiescence  is 
only  prima  facie  sufficient  evidence  of  the  debt  shown 
by  the  account :  1  B.  C.  L.,  p.  220,  §  20.  We  therefore 
fail  to  see  how  under  the  conditions  of  this  record  the 
court  can  say  as  a  matter  of  law  that  the  account  in 
question  was  stated  or  agreed  to.  It  was  properly  a 
question  to  be  passed  upon  by  the  jury:  1  B.  C.  L., 
p.  211,  §  9.  It  has  been  held  that,  where  the  mere 
retention  of  an  account  without  objection  furnishes 
evidence  admissible  as  tending  to  show  acquiescence  in 
the  correctness  of  the  account,  whether  silence  under 
the  particular  circumstances  amounts  to  an  admission 
of  correctness  and  whether  the  delay  was  unreasonable 
are  questions  of  fact  for  the  jury :  1  C.  J.,  p.  729,  §  404. 
When  the  facts  are  disputed  or  the  evidence  is  not 
clear,  the  question  is  a  mixed  one  of  law  and  fact, 
and  is  to  be  determined  by  the  jury  under  proper  in- 
struction from  the  court:  1  C.  J.,  p.  730;  1  B.  C.  L., 
p.  216,  §  15. 

Under  the  facts  in  the  present  case,  which  are  either 
practically  conceded  or  abundantly  proved,  the  defend- 
ant seeks  to  escape  liability  for  the  debt  admitted  by 
it  to  have  been  at  one  time  due  the  plaintiff  by  avail- 
ing itself  of  the  benefit  of  the  fraudulent  and  illegal 
scheme  and  swindle  of  its  president  and  general  man- 
ager, T.  B.  Sheridan,  which  was  concocted  by  him 
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while  clothed  with  authority  of  the  bank  and  while 
he  was  the  only  person  connected  with  that  institution 
to  whom  objections  in  regard  to  the  transaction  in- 
volved could  in  the  ordinary  way  be  made.  This  un- 
der the  law  should  not  be  permitted.  It  is  in  no  way 
shown  that  the  alleged  delay  on  the  part  of  plaintiff 
caused  the  bank  any  loss.  Sheridan  evidently  was 
hopelessly  insolvent  or  involved  beyond  redemption 
when  he  drew  the  money.  All  the  proceedings  touch- 
ing upon  the  deposit  of  plaintiff  in  the  bank  when  he 
had  a  right  to  believe  it  would  be  safe  were  permeated 
and  covered  up  with  the  worst  kind  of  fraud.  The 
bank  had  no  authority  to  deliver  the  money  claimed 
by  plaintiff  to  T.  R.  Sheridan,  its  president,  or  to  any 
other  person  than  the  plaintiff.  In  Chapman  v.  First 
National  Bank,  72  Or.  492  (143  Pac.  630),  which  is  an 
analogous  case,  Mr.  Justice  MgNabt^  speaking  for  this 
court,  said: 

**The  money  being  on  deposit  at  the  time  of  its 
appropriation  by  the  president,  the  board  of  directors. 
as  the  *mind'  of  the  corporation,  having  a  general 
superintendency  over  and  the  management  of  the  busi- 
ness affairs  and  transactions  of  the  bank,  was  bound 
to  know  of  the  relation  existing  between  plaintiff  and 
defendant  and  the  incidental  duties  flowing  therefrom. 
So  defendant,  in  honoring  the  memorandum  check 
bearing  the  name  of  plaintiff  as  signed  by  Sheridan, 
president  of  the  bank,  made  the  act  of  the  president 
theact  of  itself.*' 

So  in  the  present  case,  in  order  for  the  bank  to 
benefit  by  the  fraudulent  scheme  of  its  president,  it 
must  adopt  and  make  its  own  the  fraud  perpetrated 
upon  the  plaintiff.  The  trial  judge  submitted  the  mat- 
ter of  the  account  stated  to  the  jury,  treating  the  same 
under  the  circumstances  of  this  case  as  a  mixed  ques- 
tion of  law  and  fact.    This,  we  think,  was  properly 
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done.  Counsel  for  defendant  requested  no  special 
instructions  in  regard  thereto,  and  we  are  firmly  con- 
vinced that  the  evidence  in  the  case  warranted  the  jury 
in  finding  for  the  plaintiff  upon  that  point 

Other  errors  are  suggested,  but  we  find  nothing  in 
them  that  would  probably  have  changed  the  result,  and 
the  testimony  indicates  that  the  verdict  was  eminently 
just. 

The  judgment  is  affirmed.  Apfibmed. 

Mb.  Chibf  Jubticb  Moobb  and  Mb.  Justicb  Eakin 
absent 
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VEBRELL  V.  FIRST  NAT.  BANK 

(157  Pac.  813.) 

Banks  and  Banking— Action  for  Deposit— Defenafle. 

1.  That  a  national  bank  cannot  act  as  a  broker,  so  that  an  arrange- 
ment with  it  that  it  shall  do  so  is  illegal,  is  not  available  as  a  de- 
fense to  the  bank  sued  by  a  depositor,  where  its  president  misappro- 
priated the  money  to  his  own  use  without  the  depositor's  knowledge 
or  consent:  this  not  being  within  the  attempted  grant  of  authority 
to  the  bank  to  loan. 

Banks  and  Banking— Liability  for  Acts  of  Officers. 

2.  A  bank  is  liable  to  a  depositor  for  the  misappropriation  of 
funds  by  its  president  to  his  own  use. 

[As  to  liability  of  banks  for  fraud  of  officers,  see  not«  im  80 
Am.  Bep.  760.] 

Account  Stated— Bank  and  Depositor. 

8.  An  account  stated  may  result  from  a  bank  writing  up  and  de- 
livering a  pass-book  to  a  depositor,  if  he  fails  to  object  in  a  reason- 
able time. 

Account  Stated— Failure  to  Object— Fraud. 

4.  One  is  not  precluded  from  disputing  an  account  as  stated  be- 
cause of  his  failure  to  object,  if  his  failure  was  induced  by  fraud 
of  the  other  party. 

Account  Stated— Snroiharging  and  Falsifying. 

5.  An  account  stated  may  be  impeached  for  fraud,  error  or  mistake. 
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EstOjN^ — To  "Wliom  Available. 

6.  Only  those  to  whom  a  representation  is  made. or  their  privies 
can  take  advantage  of  it  as  an  estoppel,  and  so  not  a  bank  upon  a  mere 
representation  of  a  national  bank  examiner  by  a  letter,  he  not  being 
an  agent  or  officer  of  the  bank. 

Estoppel — Fraud  of  Party  Olaimlng. 

7.  A  bank  cannot  assert  an  estoppel  against  a  depositor  on  hit 
certificate  obtained  by  fraud  of  its  president. 

An»eal  and  Error— Harmlees  Error — ^Bemarks  of  Judge— Instmctlaiia. 

8.  Any  possibility  of  prejudice  from  remarks  of  the  court  as 
appearing  to  decide  any  question  of  fact  was  removed  by  his  charge 
that  the  jury  were  the  exclusive  judges  of  the  fact,  and  that,  if  they 
had  received  any  impressions  from  him  as  to  what  the  facts  are, 
it  was  their  duty  to  disregard  them  and  find  the  facts  as  they  find 
without  being  influenced  in  any  way  by  the  court. 

From  Douglas :  James  W.  Hamilton,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Harris. 

This  action  is  prosecuted  by  Laura  M.  Verrell  for 
the  purpose  of  recovering  $5,000,  which  she  deposited 
with  the  First  National  Bank  of  Roseburg.  The  ver- 
dict of  the  jury  was  for  the  plaintiff,  and  the  defend- 
ant appealed  from  the  resultant  judgment.  The  com- 
plaint alleges  that  the  plaintiff  had  deposited  funds 
with  the  defendant  from  time  to  fime  until  April  4, 
1911,  when  her  deposit  amounted  to  $6,593.89;  that 
since  that  date  the  bank  has  paid  to  her  and  trans- 
ferred to  her  account  with  the  Douglas  National  Bank 
$1,593.89,  leaving  a  balance  of  $5,000  which  the  bank 
owes  and  refuses  to  pay.  The  answer  denies  any  lia- 
bility.   The  defendant  avers  that : 

'*T.  R.  Sheridan  was  the  duly  appointed  and  acting 
agent  of  the  plaintiff  for  loaning  the  money  on  de- 
posit with  the  defendant  bank,  and  for  that  purpose 
was  duly  authorized  to  withdraw  the  funds  of  the 
plaintiff  from  the  defendant  bank,  and  did  during 
said  time  withdraw  the  funds  of  the  plaintiff  and  loan 
them  and  collect  the  same  and  reloan  them,  all  with  the 
knowledge  and  upon  the  authority  of  the  plaintiff. ' ' 
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It  is  further  alleged  that  statements  were  rendered 
to  the  plaintiff  showing  the  condition  of  her  account, 
and  that  her  failure  to  object  to  these  statements  pro- 
duced an  account  stated. 

The  answer  also  recites  that  B.  W.  Goodhart,  a 
national  bank  examiner,  wrote  a  letter  to  the  plaintiff, 
and  that  she  answered  the  letter.  The  letter  and  the 
answer  read  thus: 

''Roseburg,  Oregon,  June  20,  1911. 
** Laura  M.  Verrell,  City. 

**Dear  Madam:  The  records  of  this  bank  showed,  at 
a  recent  examination,  that  certain  charges  had  been 
made  in  your  account  by  President  Sheridan.  In 
other  words,  part  of  your  deposit  had  been  withdrawn 
and  loaned  by  him.  Mr.  Sheridan  states  that  you 
authorized  him  to  withdraw  these  funds  and  invest 
them  for  you.  If  this  is  so,  kindly  sign  the  certifi- 
cate at  the  bottom  of  this  letter  and  return  in  the  in- 
closed envelope.  Mr.  Sheridan  informs  me  that  he 
has  withdrawn  the  following  sums  which  he  loaned  to 
the  parties  mentioned  below :  $5,000.00  loaned  to  T.  E. 
Sheridan.  Yours  respectfully, 

**R.  W.  GOODHABT, 

*' National  Bank  Examiner.*' 

**I  hereby  certify  that  any  sums  withdrawn  by  Mr. 
T.  R.  Sheridan  from  my  balance  on  deposit  with  the 
First  National  Bank  of  Roseburg,  Oregon,  were  duly 
authorized  by  me,  and  the  First  National  Bank  is 
relieved  from  all  liability  relative  to  the  same. 

**  Laura  M.  Vbbeell." 

The  defendant  alleges  that  it  relied  upon  the  letter 
and  answer;  that  T.  R.  Sheridan  has  since  become 
bankrupt  and  that  plaintiff  is  therefore  estopped  to 
assert  that  the  bank  has  any  of  her  funds. 

After  denying  that  T.  R.  Sheridan  acted  as  her 
agent,  the  plaintiff  replied  by  alleging  that  he  was  the 
president  and  chief  executive  officer  of  the  bank  and 
managed  its  affairs ;  that  plaintiff  transacted  her  busi- 
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ness  with  the  defendant  through  Sheridan  as  such 
president  and  representative;  that  the  plaintiff  au- 
thorized *'the  said  bank  to  lend  a  portion  of  her  funds, 
and  this  was  done  upon  the  express  understanding 
that  said  bank  would  find  safe  loans,  upon  good  se- 
curity, and  collect  the  principal  and  interest  for 
plaintiff's  benefit,  but  plaintiff  never  waived,  but  re- 
served,  the  right  to  sanction  any  such  loan  before 
making;  that  plaintiff  never  authorized  said  bank  to 
lend  any  money  to  said  T.  R.  Sheridan,  and  never 
knew  that  it  was  claimed  that  said  Sheridan  had  re- 
ceived any  of  plaintiff's  funds  as  a  loan  or  otherwise 
until  the  year  1913."  The  plaintiff  further  alleges 
that  she  **  never  intended  at  any  time  to  authorize  the 
lending  of  any  of  her  funds  to  said  Sheridan,"  but 
Sheridan,  as  president  of  the  bank,  agreed  that  the 
bank  would  find  good  loans  for  the  plaintiff.     ^ 

The  reply  explains  the  Goodhart  letter  and  answer 
by  averring  that  T.  R.  Sheridan,  as  president  of  the 
bank,  informed  plaintiff  that  she  would  receive  from 
the  bank  examiner  a  statement  to  be  signed  by  her 
acknowledging  that  she  had  authorized  the  lending 
of  certain  funds  by  the  bank;  that  Sheridan  falsely 
represented  to  her  that  the  signing  of  such  statement 
would  only  be  a  matter  of  form,  and  directed  her  to 
sign  and  return  the  statement  to  Goodhart;  that  she 
had  confidence  in  Sheridan,  and  on  that  account  signed 
the  statement  without  carefully  reading  it,  supposing 
that  she  was  executing  a  mere  formality,  and  without 
knowing  that  it  set  forth  that  her  money  had  been 
loaned  to  Sheridan ;  that  she  did  not  then  know,  as  she 
has  since  learned,  that  the  bank  was  in  an  unsound 
condition,  and  Sheridan  verging  on  bankruptcy. 

The  reply  combats  the  defense  of  account  stated 
by  alleging  that  the  plaintiff  never  received  any;  state- 
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ments  of  her  account  except  a  bank  pass-book  show- 
ing a  charge  ''under  date  of  April  15,  1911,  with 
$5,000,  which  was  understood  by  plaintiff  to  represent 
a  loan  or  loans  made  by  said  bank,  through  its  presi- 
dent, T.  R.  Sheridan,  for  plaintiff's  account,  on  good 
security,  according  to  arrangements  hereinbefore  men- 
tioned, and  plaintiff  at  all  times  looked  to  said  bank 
to  collect  said  sum,  with  interest,  and  return  it  to 
plaintiff's  account/'  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamin  L.  Eddy. 

Mr.  Justice  Habbis  delivered  the  opinion  of  the 
court.  . 

The  First  National  Bank  of  Roseburg  received  a 
charter  in  1901,  and  it  continued  to  transact  an  active 
banking  business  until  June  17, 1911,  when  it  closed  its 
doors  to  new  business  and  transferred  deposits  held 
by  it,  together  with  certain  of  its  assets,  to  the  Douglas 
National  Bank  of  Roseburg.  During  the  entire  period 
of  its  existence  T.  R.  Sheridan  was  president  of  the 
First  National  Bank;  he  was  more  than  a  nominal  offi- 
cer; he  stood  behind  the  bank  counter  and  transacted 
business  with  customers,  and  he  controlled  the  bank. 
The  plaintiff  had  implicit  confidence  in  him,  and  appar- 
ently she  regarded  Sheridan  as  the  bank. 

It  is  conceded  that  on  April  4, 1911,  Laura  M.  Verrell 
had  on  deposit  in  the  First  National  Bank  the  sum  of 
$6,593.89,  and  it  is  admitted  that  the  defendant  either 
paid  to  her  or  transferred  to  the  Douglas  National 
Bank  for  her  $1,593.89,  and  that  the  remaining  $5,000 
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was  withdrawn  by  Sheridan  on  April  15,  1911,  and 
used  by  him  id  his  own  business.  The  plaintiff  asserts 
that  the  bank  is  liable  to  her  for  the  money  withdrawn 
by  Sheridan,  while  the  defendant  argues  that  it  is  ab- 
solved from  liability  because:  (1)  The  plaintiff  made 
Sheridan  her  agent  and  authorized  him  to  loan  the 
money  to  himself;  (2)  there  was  an  account  stated; 
and  (3)  the  Goodhart  letter  and  answer  and  her  failure 
to  object  to  the  statements  showing  the  condition  of 
her  account  with,  the  bank  work  an  estoppel.  The 
plaintiff  assails  the  defenses  interposed  by  the  bank 
by  contending  that  she  transacted  the  business  with 
Sheridan  as  the  president  of  the  bank,  and  through 
hini  authorized  the  defendant  to  find  borrowers  for 
her,  and  that  she  did  not  authorize  Sheridan,  as  an  in- 
dividual, to  loan  her  money ;  that  she  answered  the 
Goodhart  letter  under  the  direction  of  Sheridan,  as 
president  of  the  bank,  and  because  of  misrepresenta- 
tions made  by  him;  that  the  statements  rendered  to 
her  did  not  show  that  the  money  had  been  loaned  to 
Sheridan,  and  she  did  not  know  until  1913  that  he  had 
used  the  funds;  and  that  the  true  situation  prevents 
an  estoppel. 

1, 2.  The  plaintiff  says  that  she  did  not  authorize 
Sheridan,  as  an  individual,  to  loan  or  borrow  her 
money,  but  that  she  did  empower  the  bank  to  make 
loans  upon  good  security,  reserving  to  herself  the  right 
to  sanction  ' '  any  such  loan  before  making. ' '  A  na- 
tional bank  cannot  act  as  a  broker  {Byron  v.  First  Nat. 
Bank,  75  Or.  296,  299  (146  Pac.  516) ;  and  the  defend- 
ant therefore  insists  that  the  arrangement  pleaded  by 
the  plaintiff  would  not  bind  the  bank,  because  it  was 
tUtra  vires  and  illegal.  If  it  be  assumed,  however, 
that  it  was  entirely  legal  for  the  plaintiff  to  authorize 
the  bank  to  loan  her  funds,  no  one  could  successfully 
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contend  that  the  bank  would  be  exculpated  by  proving 
that  its  president  appropriated  the  money  to  his  own 
use  without  the  knowledge  or  permission  of  the  de- 
positor, for  the  reason  that  the  act  of  the  president 
would  not  be  within  the  limits  of  the  granted  power. 
Authority  to  the  bank  to  make  loans  would  not  relieve 
it  from  liability,  if  its  president  misappropriated  the 
money.  A  misappropriation  by  the  president  is  not  a 
loan  by  the  bank,  and  consequently  the  illegality  of 
the  granted  authority  would  not  shield  the  defendant 
if  the  act  done  was  beyond  the  authority  actually  con- 
ferred. The  theory  of  the  plaintiff  is  that  Sheridan 
misappropriated  the  money  to  his  own  use  without  her 
knowledge  or  consent.  If  he  did,  the  bank  must  an- 
swer for  the  delinquency  of  its  officer  and  representa- 
tive: First  Nat.  Bank  v.  Peck,  180  Ind.  649  (108  N.  E. 
643) ;  First  Nat.  Bank  v.  Anderson,  172  U.  S.  573  (43 
L.  Ed.  558,  19  Sup.  Ct.  Rep.  284) ;  Chapnum  v.  First 
Nat.  Bank,  72  Or.  492  (143  Pac.  630) ;  Saratoga  Inv. 
Co.  V.  Kern,  76  Or.  243  (148  Pac.  1125). 

3-5.  The  second  phase  of  the  defense  presented  by 
the  answer  involves  an  alleged  account  stated.  The 
relationship  of  debtor  and  creditor  exists  between  a 
bank  and  its  depositor ;  and  an  account  stated  may  re- 
sult from  writing  up  and  delivering  a  pass-book  to  the 
depositor  if  he  fails  to  object  within  a  reasonable 
time:  Nodine  v.  First  Nat.  Bank,  41  Or.  386,  390  (68 
Pac.  1109) ;  Hanan  v.  Sanford,  69  Or.  204,  209  (137 
Pac.  772).  A  party  is  not  precluded,  however,  from 
disputing  an  account  if  his  failure  to  object  was  in- 
duced by  fraud  or  resulted  from  his  reliance  upon  a 
false  representation  made  by  the  other  party  concern- 
ing some  material  fact :  Kinney  v.  Heatley,  13  Or.  35 
(7  Pac.  359).  An  alleged  account  stated  may  be  im- 
peached for  fraud,  error  or  mistake :  Fleischner,  Mayer 
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dt  Co.  V.  Kubli,  20  Or.  328,  338  (25  Pac.  1086) ;  1  0.  J. 
709. 

6,7.  The  Goodhart  letter  and  answer  furnish  the 
cornerstone  for  the  estoppel  relied  upon  by  the  de- 
fendant. Only  those  to  whom  a  representation  is 
made  or  their  privies  can  take  advantage  of  it  as  an 
estoppel:  Falls  City  Lumber  Co.  v.  Watkins,  53  Or. 
212  (99  Pac.  884) ;  Sabin  v.  Phoenix  Stone  Co.,  60  Or. 
378  (118  Pac.  494, 119  Pac.  724).  The  bank  examiner 
was  not  an  agent  or  officer  of  the  bank,  nor  did  he  pre- 
tend to  write  the  letter  as  the  representative  of  the 
bank:  Carlon  v.  First  Nat.  Bank,  ante,  p.  539  (157  Pac. 
809).  He  represented  a  department  of  the  govern- 
ment which  supervises  and  controls  national  banks: 
Witters  v.  Sowles  (C.  C),  32  Fed.  762.  Furthermore, 
assuming  even  that  Goodhart  was  acting  for  the  bank, 
still  the  defendant  could  not  assert  an  estoppel  if  the 
signature  of  the  plaintiff  was  obtained  by  false  repre- 
sentations and  deceit  on  the  part  of  the  president  of 
the  bank:  Bigelow  on  Estoppel  (5  ed.),  583;  Carlon  v. 
First  Nat.  Bank,  ante,  p.  539. 

The  record  reveals  evidence  to  support  every  posi- 
tion taken  by  the  plaintiff.  Sheridan  owed  approxi- 
mately $175,000  as  early  as  April,  1911,  and  the  bur- 
den became  so  heavy  that  he  made  an  assignment 
of  his  property  for  the  benefit  of  his  creditors  on 
November  7,  1913,  and  was  afterward  adjudged  a 
bankrupt.  The  evidence  is  sufficient  to  convince  any 
reasonable  mind  that  Sheridan  had  a  motive  for 
obtaining  the  money  of  plaintiff.  On  April  6,  1911, 
Sheridan  wrote  to  the  plaintiff  that,  if  she  wished  to 
reloan  $4,000  which  had  been  paid  to  her  on  a  mort- 
gage, he  would  get  her  a  good  loan.  In  response  to 
the  letter  she  went  to  the  First  National  Bank  in  com- 
pany with  her  son  and  consulted  with  Sheridan,  who. 
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she  says,  told  her  it  would  be  better  to  loan  the  money 
than  to  buy  real  estate.  She  also  testified  that  not 
a  word  was  said  about  Sheridan  borrowing  the  money ; 
that  she  did  not  expect  him  to  make  a  loan  without 
consulting  her,  and  **I  told  him  that  I  would  think  it 
over ;  I  could  not  make  up  my  mind  that  day  what  I 
would  rather  do/'  She  told  the  jury  that  **the  bank 
was  to  make  the  loan  for  me,**  and  **when  I  speak  of 
Mr.  Sheridan  I  speak  of  him  as  being  the  bank,  doing 
business  with  him  as  the  bank.**  Corroboration  of 
her  version  of  the  conversation  with  Sheridan  is  found 
in  the  testimony  of  her  son,  F.  L.  Verrell,  who  sayB : 

**  Mother  had  occasion  to  go  into  the  bank  on  busi- 
ness, and  Mr.  Sheridan  asked  her  if  she  did  not  want 
to  loan  what  money  she  had  on  deposit  in  the  First 
National  Bank,  and  Mother  told  him  no  that  she 
thought  she  would  invest  that  money  in  real  estate, 
and  Mr.  Sheridan  told  her  that  he  would  not  advise 
her  to  invest  that  money  that  way,  for  the  reason  that 
real  estate  was  too  high  at  that  time  to  invest  money 
in  that  way,  and  he  told  her  that  she  had  better  let 
the  bank  loan  the  money  for  her,  and  that  she  would 
get  a  good  rate  of  interest,  probably  7  or  8  per  cent, 
and  good  security.** 

On  April  15,  1911,  Sheridan  filled  out  a  memoran- 
dum check  or  charge  ticket  so  as  to  make  it  read  thus : 
*' Memorandum  check  First  National  Bank  Boseburg, 
Oregon,  4-15, 1911.  Loaned  $5,000 — charge  Laura  M. 
Verrell.**  .  Sheridan  used  the  memorandum  check  as 
a  voucher  and  then  withdrew  the  money.  The  plain- 
tiff had  no  knowledge  of  this  memorandum  check  until 
some  time  after  the  consolidation  of  the  First  National 
Bank  with  the  Douglas  National  Bank,  when  Sheridan 
handed  the  check  to  her  in  the  latter  bank. 

The  charter  of  the  First  National  Bank  was  about 
to  expire,  and  on  that  account  B.  W.  Goodhart,  a 
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national  bant  examiner,  was  examining  the  defendant 
for  the  renewal  of  its  charter.  During  this  examina- 
tion Ooodhart  discovered  that  $5,000  had  been  charged 
against  the  account  of  the  plaintiff,  and  was  told  by 
Sheridan  that  the  plaintiff  had  authorized  the  with-^ 
drawal.  The  letter  was  written  to  verify  the  state- 
ment made  by  Sheridan.  The  controller  of  the  cur- 
rency never  passed  upon  the  question  of  the  renewal 
of  the  charter,  for  the  reason  that  the  defendant  was 
consolidated  with  the  Douglas  National  Bank,  and  all 
its  checking  accounts  were  transferred  to  the  latter 
institution.  The  First  National  Bank  closed  its  doors 
to  new  business  on  Saturday,  June  17,  1911,  and  on 
that  day  a  circular  letter  was  issued  by  the  two  banks 
announcing  that : 

^^A  consolidation  of  the  two  banks  has  this  day  been 
perfected.  The  combined  business  will  be  continued 
in  the  rooms  of  the  Douglas  National  Bank  and  under 
its  name.'' 

The  banks  also  gave  publicity  to  the  merger  through 
the  press.  Sheridan  was  made  a  director  of  the  Doug- 
las National  Bank,  and  had  a  desk  in  its  banking-room. 
This  was  the  situation  when  the  plaintiff  went  to  the 
Douglas  National  Bank  on  June  20,  1911,  and  found 
Sheridan  at  his  desk ;  and  it  is  not  surprising  that  she 
*  *  supposed  that  he  was  president  of  the  bank  and  doing 
business  there  as  usual,''  and  ''supposed  that  he  was 
president  of  the  bank  the  same  as  he  had  been,"  and 
** supposed  that  they  were  all  in  one  bank;  I  thought 
that  the  two  were  in  one  bank. ' '  It  was  on  this  occa- 
sion that  she  signed  the  answer  to  the  Goodhart  letter. 
Her  explanation  of  the  transaction  is  to  the  effect  that 
Sheridan  told  her  that  she  would  receive  a  letter  from 
the  bank  examiner,  and  requested  that  she  sign  and 
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return  the  letter.  When  she  received  the  letter,  she 
took  it  to  Sheridan  on  June  20,  1911,  and  showed  it  to 
him,  and  after  reading  it  ''he  made  out  as  though  it 
was  not  of  any  great  account,  only  he  said  there  had 
been  a  change  made  in  the  bank,  and  I  was  to  sign  that 
letter "";  and  she  then  signed  the  letter  because  she 
knew  nothing  about  business  and  trusted  him.  The 
plaintiff  did  not  know  that  Sheridan  had  misappro- 
priated her  money  when  she  signed  the  Goodhart 
letter,  nor  did  she  know  that  the  bank  was  claiming 
that  the  money  had  been  borrowed  by  him  until  Novem- 
ber 1, 1913,  when  the  grand  jury  was  making  an  inves- 
tigation. 

The  pass-book  was  balanced  May  8, 1911,  and  merely 
shows  the  date  ''April  15th"  and  the  amount  "$5,000'' 
in  the  proper  columns  without  any  additional  infor- 
mation. The  plaintiff  testified  that  she  first  knew  that 
$5,000  was  charged  against  her  account  when  Sheridan 
handed  her  the  memorandum  check  in  the  Douglas 
National  Bank  after  the  banks  had  consolidated.  She 
explains  the  incident  thus : 

"A.  He  handed  me  this  check.  I  had  never  saw  a 
check  like  this  before,  and  I  looked  at  the  check  and 
accepted  the  check  because  I  supposed  it  was  all  right. 
I  never  saw  a  memorandum  check  before,  and  I  did  not 
know  anything  about  such  things,  and  he  told  me  that 
my  money  was  well  invested,  and  I  supposed  that  this 
was  to  show  that  the  bank  had  loaned  my  money ;  that 
this  was  to  show  that  they  had  loaned  the  money  for 
me ;  that  is  what  I  thought. ' ' 

Neither  the  pass-book  nor  the  memorandum  check 
nor  the  two  combined  show  or  intimate  to  whom  the 
$5,000  was  loaned.  The  plaintiff  understood  that  the 
bank  had  made  a  loan  for  her  on  good  security,  and, 
not  being  experienced  in  business  matters,  she  made 
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no  further  inquiry.  The  facts  as  pleaded  and  testified 
to  by  plaintiff  were  sufficient,  if  believed  by  the  jury, 
to  defeat  every  defense  relied  upon  by  the  defendant. 
8.  The  defendant  complains  of  certain  remarks  made 
by  the  circuit  judge  during  the  course  of  the  trial,  but 
an  examination  of  the  record  convinces  us  that  no  im- 
proper statement  was  made  in  the  presence  of  the  jury. 
The  court  merely  told  counsel  what  he  considered  the 
issues  were,  and  gave  the  attorneys  his  opinion  of  the 
law  applicable  to  certain  phases  of  the  controversy. 
The  court  did  not  attempt  to  decide  any  question  of 
fact.  Moreover,  all  possibility  of  prejudicial  error 
was  removed  when  the  court  said  in  the  final  charge 
to  the  jury : 

''Now,  gentlemen,  you  are  the  exclusive  judges  of 
the  facts  in  the  case  and  the  credibility  of  the  wit- 
nesses. The  law  provides,  however,  that  it  is  the  duty 
of  the  court  to  instruct  you  as  to  the  law  applicable 
to  the  facts,  whilst  it  is  your  exclusive  province  to 
judge  all  the  facts,  and,  if  during  the  course  of  this 
trial  you  could  have  received  anj^  impression  from  the 
court  as  to  what  the  facts  are,  it  would  be  your  duty 
to  disregard  them  and  find  the  facts  as  you  find  them 
to  be,  without  in  any  way  being  influenced  in  any 
manner  whatever  by  the  court.'' 

Both  parties  assume  in  the  printed  briefs  that  Sheri- 
dan signed  a  promissory  note  payable  to  plaintiff,  and 
then  placed  the  note  in  the  bank  vault.  There  is  not 
a  word  of  testimony,  however,  which  will  warrant  this 
assumption. 

The  instructions  given  to  the  jury,  the  refusal  to 
give  certain  requested  instructions,  the  denial  of  the 
motion  to  strike  from  the  reply,  and  the  rulings  upon 
the  objections  to  evidence,  were  in  harmony  with  the 
views  expressed  here.    The  theory  advanced  by  the 
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plaintiff  was  adopted  by  the  jury,  and  there  was  evi- 
dence to  support  every  fact  involved  in  the  verdict. 
The  judgment  is  affirmed.  Affibmed. 

Mb.  Chibf  Justiob  Moobb  and  Mb.  Justice  Easih 
absent 
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STATE  V.  HAMILTON.* 

(157  Pac.  796.) 

Oriminal  Law— Order  of  Proof— Babnttal. 

1.  Defendant,  who,  prior  to  Christmas,  1915,  liad  been  an  emplojea 
in  a  drug-store,  returned  in  January,  1916,  after  leaving  his  employ* 
ment,  and  directed  the  clerk  in  charge  to  place  a  box  containing  beer 
outside  the  rear  door  that  evening.  The  clerk  did  so,  and  the  box 
was  removed  by  a  third  person.  Upon  prosecution,  defendant  con- 
tended that  the  beer  had  been  sold  to  the  party  removing  it  before 
the  first  of  the  year,  and  that  it  was  agreed  that  he  might  remove  the 
beer  at  his  convenience.  Heldj  that  testimony  that  the  beer  was  not 
in  the  drug-store  at  the  time  of  the  alleged  sale  was  admissible  in 
rebuttal,  and  should  not  be  rejected  on  the  theory  that  it  dioold 
have  been  introduced  in  chief. 

Oriminal  Law— Instractions— Cantioiui. 

2.  In  a  prosecution  for  ille|fally  selling  intoxicants,  an  instmction 
in  the  nature  of  a  caution,  directing  the  jury  that  they  should  not 
allow  the  charge  to  in  any  way  bias  their  judgment,  but  should  con- 
sider only  the  evidence,  keeping  in  mind  the  presumption  of  inno- 
cence, although  coupled  with  others  presenting  accused's  theory  of 
the  case,  was  not  error. 

Intoxicating  Liquors — Offenses— Burden  of  Proof. 

8.  Under  Prohibition  Act  of  1915  (Laws  1915,  p.  169).  Section  89, 
dedarinff  that  in  prosecutions  for  selling  intoxicating  liquor,  if  de- 
livery of  the  liquor  be  shown,  it  shall  not  be  necessary  to  prove  pay- 
ment, but  delivery  shall  be  prima  facie  evidence  of  a  sale,  the  burden  of 
proving  there  was  no  sale  is  thrown  upon  accused  when  the  state 
establishes  delivery. 

^Authorities  on  the  question  of  right  of  court  to  caution  jury  at  to 
believing  testimony  of  accused  in  his  own  behalf  are  gathered  in  a 
comprehensive  note  in  19  L.  B.  A.  (N.  S.)  802.  And  as  to  power  of 
legislature  to  make  possession  of  intoxicating  liquor  prima  fade  evi- 
dence of  an  attempt  to  violate  the  law  against  illegal  sales,  see  note 
in  1  L.  &.  A.  (N.  &)  626.  Bsposm. 


May,  1916.]  State  v.  Hamilton.  668 

Orimlnal  Law— Trial-^Instrnctloiu. 

4.  In  a  criminal  proseeution,  instmctioni  snbmitting  theories  of 
guilt  which  were  not  included  in  the  indictment  cannot  be  considered. 

Appeal  and  Error— Appeal  by  State  in  Oriminal  Case— Final  Order. 

5.  Section  557,  L.  O.  L.,  provides  that  upon  an  appeal  the  appellate 
court  may  affirm,  reverse  or  modify  the  judgment  appealed  from,  in 
the  respect  mentioned  in  the  notice  of  appeal.  Article  I,  Section  12, 
of  the  Constitution,  provides  that  no  person  shall  be  put  in  jeopardy 
twice  for  the  same  offense.  Oregon  Prohibition  Act  (Laws  1915, 
Chap.  141,  p.  167),  Section  34,  provides  the  state  may  appeal  to  the 
Supreme  Court  in  eases  arising  under  the  act  upon  a  judgment  of 
acquittal,  entered  upon  a  verdict,  for  the  purpose  of  determining 
questions  of  law,  but  not  for  the  purpose  of  a  new  trial.  Held,  in 
an  appeal  by  the  state  from  a  judgment  of  acquittal  in  the  Circuit 
Court,  upon  a  charge  under  the  Prohibition  Act,  that  notwithstanding 
reversible  error  was  committed  by  the  Circuit  Court,  no  final  order 
of  affirmance,  reversal  or  modxftcation  would  be  made,  since  there  can 
be  no  new  trial. 

[As  to  whether  new  trial  can  be  granted  to  the  state  in  a  crim- 
inal ease,  see  notes  in  27  Am.  Dec.  471;  48  Am.  8t.  Eep.  213.] 

From  Union :  John  W.  Knowles,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

In  February,  1916,  Will  Hamilton  was  indicted  upon 
a  charge  of  illegally  selling  intoxicating  liquor  on 
January  24, 1916.  On  February  14, 1916,  he  was  tried 
by  a  jury,  who  returned  a  verdict  of  acquittal.  Under 
the  provisions  of  Section  34,  Chapter  143 ,  of  the  Laws 
of  1915,  plaintiff  appeals.        No  Final  Obder  Made. 

For  appellant,  the  State  of  Oregon,  there  was  a  brief 
over  the  names  of  Mr.  Colon  R.  Eberhard,  District 
Attorney,  and  Mr.  George  M.  Brown,  Attorney  Gen- 
eral, with  an  oral  argument  by  Mr.  Eberhard. 

No  appearance  for  the  Bespondent 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  prohibition  law  enacted  by  the  legislature  in 
1915  contains  in  Section  34  thereof  the  following  pro- 
vision: 
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**An  appeal  to  the  Supreme  Court  may  be  taken  by 
the  state  from  the  jud^ent  or  order  of  the  Circuit 
Court  in  all  cases  arising  under  this  act,  upon  a  judg- 
ment for  the  defendant  quashing  the  indictment,  or 
upon  a  judgment  of  acquittal  entered  on  a  verdict, 
whether  ordered  by  the  court  or  otherwise,  for  the  pur- 
pose of  determining  questions  of  law,  but  not  for  the 
purpose  of  obtaining  a  new  trial ;  but  nothing  in  this 
section  contained  shall  be  construed  to  abridge  any 
right  of  appeal  which  the  state  may  have  otherwise 
under  the  criminal  laws  of  this  state'':  Laws  1915, 
p.  167. 

Under  this  clause  of  the  statute  the  district  attorney 
prosecutes  this  appeal  for  the  purpose  of  obtaining  a 
ruling  of  this  court  upon  certain  questions  of  the  law 
arising  upon  the  trial,  and  we  shall  consider  these  in 
the  order  in  which  they  are  presented  in  appellant's 
brief,  observing  that  there  is  no  appearance  here  for 
the  defendant. 

1.  The  plaintiff's  testimony,  which  is  practically  un- 
disputed, is  to  the  effect  that  the  defendant  has  been, 
prior  to  Christmas,  1915,  an  employee  in  a  certain 
drug-store  in  La  Grande ;  that  about  that  time  he  gave 
up  his  position;  that  on  January  24th  he  entered  the 
drug-store  and  had  a  conversation  with  an  employee 
there,  to  whom  he  gave  directions  to  get  out  a  certain 
box  containing  bottled  beer,  which  was  then  in  the 
basement,  and  at  8  p.  m.  to  place  it  outside  the  rear 
door  of  the  store ;  and  that  the  boy  did  so,  and  shortly 
thereafter  one  Pat  Bums  was  seen  transporting  the 
box  and  its  contents  down  the  street,  and  was  over- 
taken by  a  policeman,  who  seized  the  liquor  and  kept 
it  in  his  possession  until  the  time  of  the  trial.  The  de- 
fense was  to  the  effect  that  defendant  had  sold  the  beer 
to  Bums  some  10  days  before  the  1st  of  January,  to 
be  taken  away  from  the  drug-store  at  his  convenience. 
Upon  rebuttal   plaintiff  offered    evidence  tending  to 
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prove  that  the  beer  was  not  in  the  basement  at  the  time 
fixed  by  the  defense  as  the  date  of  the  sale ;  the  court 
evidently  regarding  it  as  testimony  which  plaintiff 
should  have  offered  in  making  his  direct  case.  This 
was  clearly  error,  since  the  evidence  of  the  defendant, 
seeking  to  fix  the  date  of  the  sale  at  a  time  prior  to  the 
effectiveness  of  the  prohibition  law,  was  an  affirmative 
defense  which  the  plaintiff  was  entitled  to  overcome 
by  rebutting  testimony. 

2.  The  next  contention  of  plaintiff  is  that  the  court 
erred  in  giving  to  the  jury  the  following  instruction : 

**Tou  must  not  allow  the  nature  of  the  charge  to 
in  any  way  sway  or  bias  your  judgment  in  your  de- 
liberations upon  a  verdict.  You  must  look  alone  lo 
the  evidence  of  this  case,  and  from  it  make  your  deci- 
sion. The  defendant  is  entitled  to  your  calm,  unbiased 
and  deliberate  judgment  upon  the  truthfulness  of  the 
charge  against  him.  He  is  i)resumed  by  the  law  to  be 
innocent,  and  this  presumption  is  evidence  in  his  be- 
half, and  protects  mm  from  a  conviction  until  his  guilt 
is  established  beyond  a  reasonable  doubt.  If,  there- 
fore, you  have  a  reasonable  doubt  of  the  defendant's 
guilt,  after  a  careful  and  unbiased  consideration  of  all 
of  the  evidence  in  the  case,  you  must  resolve  that  doubt 
in  his  favor,  and  return  a  verdict  of  not  guilty.'* 

This  is  an  instruction  in  the  nature  of  a  caution  to 
the  jury,  and  while  the  court  was  under  no  special  obli- 
gation to  give  it,  it  correctly  states  the  law,  and  does 
not  involve  error.  It  is  also  complained  that  this  in- 
struction, when  considered  with  several  others,  all  of 
which  are  correct  statements  of  the  law,  repeats  and 
unduly  emphasizes  defendant's  theory  of  the  case. 
The  instructions  referred  to  are  possibly  subject  to 
criticism,  but  we  have  not  found  any  authorities  hold- 
ing that  a  reiteration  of  correct  legal  principles  perti- 
nent to  the  issues  constitutes  reversible  error. 
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3.  Plaintiff  asked  the  court  to  instruct  the  jury  as 
follows : 

*  *  I  instruct  you  that  the  statute  provides  that  in  all 
prosecutions  for  selling  intoxicating  liquor,  if  delivery 
of  such  liquor  be  proved,  it  shall  not  be  necessary  to 
prove  payment,  but  such  delivery  shall  be  prima  facie 
evidence  of  such  sale.  Prima  facie  evidence,  I  instruct 
you,  is  that  degree  of  proof  which,  unexplained  and 
uncontradicted  is  alone  sufficient  to  establish  the  act 
charged.  If  the  state  has  established  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant 
delivered,  or  caused  to  be  delivered,  intoxicating  liquor 
on  the  date  named  in  the  indictment,  or  on  any  day 
since  January  1,  1916,  to  Patrick  Bums,  as  therein  al- 
leged, then  I  instruct  you  that  the  burden  of  showing 
that  transaction  was  not  a  sale  is  upon  the  defendant 
You  are  to  consider  such  fact  of  delivery,  if  any, 
together  with  all  the  evidence  produced  by  both  sides, 
including  the  explanation  of  the  defendant  and  any 
presumptions,  and  if,  in  the  light  of  the  instructions  of 
the  court,  after  considering  the  same,  you  believe  that 
the  state  has  shown  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  committed  the  acts 
charged;  you  will  find  him  guilty  as  charged;  but  if 
you  then  entertain  a  reasonable  doubt  as  to  his  guilt, 
you  will  acquit  him. ' ' 

This  statement  of  the  law  is  based  upon  a  clause 
of  the  act  of  1915,  occurring  in  Section  39,  which  reads 
thus: 

*  *  In  all  prosecutions  for  selling  intoxicating  liquor, 
if  delivery  of  such  liquor  be  proved,  it  shall  not  be 
necessary  to  prove  a  payment  but  such  delivery  shall 
be  prima  facie  evidence  of  such  sale.*' 

The  apparent  objection  of  the  learned  trial  court 
to  this  instruction  evidently  arises  from  the  statement 
therein  that  after  proof  of  delivery  the  burden  rests 
upon  the  defendant  to  show  that  it  was  not  in  fact  a 
sale.    There  are  very  many   respectable  authorities 
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which  hold  that  in  a  criminal  case  the  burden  of  proof 
is  never  shifted  to  the  defendant,  and  many  able  and 
conservative  jurists  are  quite  earnest  in  their  protest 
against  such  doctrine.  However,  the  matter  has  been 
definitely  settled  in  this  state  that  there  are  conditions 
under  which  the  burden  of  proof  may  rest  upon  the 
defendant.  In  the  case  of  State  v.  Kline,  50  Or.  426, 
432  (93  Pac.  237,  240),  this  court,  speaking  by  Mr. 
Chief  Justice  Moobe,  says : 

^^  Prima  facie  evidence  is  that  degree  of  proof  which, 
unexplained  or  uncontradicted,  is  alone  sufficient  to 
establish  the  truth  of  a  legal  principle  [question  of 
fact]  asserted  by  a  party :  1  Jones,  Evidence,  §  7. 
The  provision  of  the  law  quoted  casts  upon  a  party 
to  a  criminal  action,  who  is  charged  with  violating  the 
terms  of  the  local  option  enactment,  the  burden  of 
overthrowing  such  prima  facie  proof.  *  *  The  rule 
which  imposes  upon  a  defendant  the  burden  of  proof 
in  a  prosecution  for  a  statutory  crime  does  not  violate 
any  vested  right  which  he  possesses :  12  Cyc.  380. ' ' 

in  State  v.  Fisher,  53  Or.  38,  44  (98  Pac.  713,  715), 
Mr.  Commissioner  Slateb  says: 

**  Prior,  then,  to  the  amendment  of  1907,  which  added 
to  the  statute  the  words  upon  which  this  charge  is 
based,  proof  of  the  possession  of  any  of  the  wild  game 
described  therein,  during  the  close  season,  did  not  raise 
a  conclusive  presumption  of  guilt  against  the  person 
charged,  but  amounted  only  to  making  a  prima  facie 
case  that  the  game  was  taken  or  killed  during  the 
period  when  it  was  unlawful  to  take  or  kill  it,  and 
shifted  the  burden  upon  defendant  to  show  that  it  was 
taken  or  killed  when  it  was  lawful  to  do  so.  ^ ' 

We  conclude,  therefore,  that  the  refusal  of  this  in- 
struction was  error. 

There  was  no  error  in  refusing  plaintiff  ^s  instruc- 
tion No.  2,  which  related  to  defendant 's  knowledge  that 
his  alleged  acts  were  unlawful    We  find  no  evidence 
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whatever  in  the  bill  of  exceptions  upon  which  to  base 
such  a  charge. 

4.  Requested  instructions  of  plaintiff  numbered  3 
and  4  urge  that  if  the  defendant  delivered  the  beer  as 
the  agent  or  messenger  of  the  purchaser,  he  would  be 
equally  guilty,  but  this  position  is  clearly  untenable, 
since  there  is  no  charge  of  purchasing  liquor  mentioned 
in  the  indictment. 

5.  Since  there  can  be  no  new  trial  in  this  case,  no 
final  order  is  requiflsd.  No  Final  Order  Made. 

Mb.  Justice  Eakin  absent. 


Argued  before  Department  1,  Jannarj  11,  reargued  in  banc  April  4, 

1916. 

Beversed  and  remanded  May  23,  1916. 

OREGON  LUMBEE  CO.  v.  EAST  FORK  IRRIGA- 
TION DIST. 

(157  Pac.  963.) 

Appeal  and  Error— Determination — Granting  Final  Belief. 

1.  Under  Section  556,  L.  O.  L.,  providing  that,  on  appeal  from  ft  de« 
cree,  the  suit  shall  be  tried  anew  upon  the  transcript  and  evidence 
accompanying  it,  and  Section  557,  providing  that  the  Supreme  Court 
may  affirm,  reverse  or  modify  the  determination  of  the  trial  court, 
and,  if  proper,  may  order  a  new  trial,  the  Supreme  Court  is  in  the 
same  situation  as  that  occupied  by  the  Circuit  Court  in  regard  to  a 
suit  to  enjoin  an  irrigation  district  from  interfering  with  the  natural 
flow  of  water  in  a  stream  so  far  as  possible  upon  the  record,  and  to 
do  and  decree  as  that  tribunal  might  have  done  lawfully  at  any  stage 
of  the  contest. 

Waters   and  Watercourses — Water   Bigbts— DeterminatioD^-Proceed- 
Ings. 

2.  Under  Section  6635,  L.  O.  L.,  providing  that,  on  petition  of  one 
or  more  water  users  upon  any  stream  requesting  the  determination  of 
the  relative  rights  of  claimants  to  its  water,  the  state  water  board, 
as  it  is  styled  in  Laws  of  1913,  Chapter  82,  shall  take  certain  pro- 
ceedings outlined,  and  that,  in  case  suit  is  brought  in  the  Circuit  Court 
for  the  determination  of  rights  to  the  use  of  water,  the  case  may,  in 
the  discretion  of  the  court,  be  transferred  to  the  water  board  for  de- 
termination, a  suit  brought  in  the  Circuit  Court  under  Section  51  to 


May,  16.]    Orboon  Lumber  Co.  v.  East  Pork  Irr.  Dist.    569 

reitrain  an  irrigation  district  from  interfering  with  the  natural  flow 
of  water  in  a  stream  is  tantamount  to  and  serves  the  purpose  of  a 
petition  addressed  directly  to  the  water  board. 

OonBtitational  Law— Waten  and  Waterconnes — ^Dne  Procees  of  Law- 
Water  Board. 

8.  Section  6635,  L.  O.  L.,  creating  a  board  of  control,  with  power 
to  determine  water  rights,  subject  to  review  by  the  courts,  upon  re- 
quests of  persons  interested,  providing  for  ample  notice  to  all  claim- 
ants, is  not  violative  of  the  constitutional  provision  that  a  person 
shall  not  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,  since  every  party  in  interest  has  its  constitutional  day  in  court 
before  a  judicial  tribunal  endowed  with  jurisdiction  to  hear  and  de- 
termine the  issues. 

Oonstitntional  Law— Dlstrlbutloii  of  Ooyemmental  Powers — Judiciary. 

4.  Section  6635,  L.  O.  L.,  is  not  violative  of  the  constitutional  pro- 
vision for  the  separation  of  the  governmental  powers,  since,  although 
a  case  is  transferred  to  the  water  board  for  determination,  such 
transfer  is  not  an  abdication  of  jurisdiction,  but  a  use  of  reformed 
procedure;  the  final  result  depending  upon  the  judicial  decree  of  the 
Circuit  Court. 

[As  to  what  is  judicial  power  within  constitutional  theory  as  to 
separation  of  powers  of  government,  see  note  in  Ann.  Oaa.  191SE, 
1097.] 

From  Hood  River :  William  L.  Bbadshaw,  Judge. 

In  Banc.    Statement  Per  Curiam. 

This  is  a  suit  by  the  Oregon  Lumber  Company,  a 
corporation,  against  the  East  Fork  Irrigation  District, 
a  corporation.    The  facts  are  as  follows : 

The  plaintiff  is  a  corporation  doing  business  in  this 
state  in  the  manufacture  of  lumber  at  its  sawmill  in 
Hood  River  County.  The  defendant  is  an  irrigation 
district  organized  under  Title  XLI,  Chapter  7,  L.  0.  L. 
The  plaintiff  is  the  owner  of  the  west  half  of  sec- 
tion 7,  township  1  north,  range  10  east,  of  the  Wil- 
lamette Meridian,  and  a  large  amount  of  timber  land 
in  that  county,  amounting  to  about  12,000  acres,  all 
accessible  from  said  legal  subdivision.  The  east  fork 
of  Hood  River  is  a  perennial  non-navigable  stream, 
taking  rise  from  the  perpetual  snows  of  Mt.  Hood  and 
running  in  a  general  northerly  direction  across  the 
lands  of  the  plaintiff  first  mentioned.     The  plaintiff 
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alleges,  and  it  is  admitted  by  the  defendant,  that  in 
April,  1905,  the  former  began  the  construction  of  a 
dam  across  the  east  fork  of  Hood  Biver  on  the  west 
half  of  section  7  aforesaid,  completed  the  same,  and 
about  June  1,  1906,  began  to  use  the  water  in  run- 
ning its  sawmill  there.  The  plaintiff  claims  to  have 
appropriated  as  a  motive  power  for  its  machinery  340 
second-feet  of  water  from  the  stream,  and  that  the 
same  is  necessary  for  the  ordinary  operation  of  its 
plant.  The  necessity  of  so  large  an  appropriation  is 
denied  by  the  defendant.  It  is  stated  in  the  complaint 
and  admitted  by  the  answer  that  the  defendant  was  in- 
corporated for  the  purpose  of  irrigating  about  13,000 
acres  of  land  within  the  corporate  limits  of  the  district 
by  means  of  water  to  be  taken  from  the  stream  above 
the  point  of  diversion  established  by  the  plaintiff,  and 
that  the  defendant  threatens  to,  and  unless  restrained 
by  the  court  will,  divert  to  the  exclusion  of  plaintiff's 
appropriation  a  large  amount  or  all  the  water  of  the 
stream  flowing  at  its  point  of  diversion  during  the 
irrigation  season  between  April  15th  and  September 
30th  of  each  year.  The  plaintiff's  prayer  is  that  the 
defendant  be  utterly  restrained  from  interfering  with 
the  natural  flow  of  the  water  in  the  stream. 

After  sundry  denials,  about  which  it  is  not  neces- 
sary to  particularize,  the  defendant  pleads  the  incor- 
poration of  the  East  Fork  Irrigating  Company  in  1895, 
and  attributes  to  it  the  posting  of  a  notice  at  a  point 
of  diversion  on  the  stream,  to  the  effect  that  it  in- 
tended to  appropriate  therefrom  7,000  miner's  inches 
of  water,  measured  under  a  six-inch  pressure ;  that  it 
completed  a  main  canal  or  ditch  from  the  point  of 
diversion  northerly  through  lands  now  embraced  in 
territory  of  the  defendant  district,  and  turned  water 
into  the  main  canal  and  distributing  ditches  issuing 
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therefrom.  The  defendant,  pleading  its  own  incor- 
poration as  an  irrigation  district,  claims  to  deraign 
title  from  the  East  Fork  Irrigating  Company  to  the 
right  to  appropriate  the  quantity  of  water  described 
in  that  notice. 

The  reply  traversed  the  new  matter  of  the  answer 
in  various  material  particulars.  The  Circuit  Court 
decreed  that  the  plaintiff  take  nothing  by  its  complaint, 
and  established  a  right  of  the  defendant  to  divert  and 
appropriate  such  a  volume  of  water  not  exceeding  175 
second-feet,  as  may  be  necessary  to  apply  to  the  irri- 
gation of  irrigable  lands  embraced  within  its  district, 
giving  it  priority  as  of  date  November,  1895,  and  en- 
joining the  plaintiff  from  interfering  in  any  manner 
with  the  exercise  of  the  right  thus  settled.  The  plain- 
tiff appeals.  Bevbrsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Huntington  &  Wilson,  Mr.  H.  W.  Strong  and 
Mr.  Ernest  C.  Smith,  with  oral  arguments  by  Mr. 
Huntington  and  Mr.  Strong. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  R.  Wilbur  and  Mr.  A.  J.  Derby,  with  an 
oral  argument  by  Mr.  Wilbur. 

Opinion  Peb  Curiam. 

1.  This  is  a  suit  in  equity,  appealed  to  this 
court  from  a  decree  of  the  Circuit  Court,  to  be 
tried  here  anew  upon  the  transcript  and  the  evi- 
dence accompanying  it:  Section  556,  L.  0.  L.  We 
are  empowered  to  affirm,  reverse,  or  modify  the 
determination  of  the  trial  court,  and,  if  proper,  may 
order  a  new  trial:  Section  557,  L.  0.  L.  The  legal 
effect  of  these  Code  sections  is  to  put  this  court  in  the 
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same  situation  occupied  by  the  Circuit  Court  in  rela- 
tion to  the  instant  litigation,  so  far  as  possible  upon 
the  record,  and  to  do  and  decree  as  that  tribunal  might 
have  done  lawfully  in  the  premises  at  any  stage  of  the 
contest. 

2.  It  is  the  consensus  of  opinion  of  all  the  members 
of  this  court  who  have  been  concerned  in  the  hearing 
that  it  is  impossible  to  determine  accurately  or  satis- 
factorily from  the  evidence  before  us  at  least  the 
amount  of  water  due  to  each  party,  if  not  the  order 
of  priority  between  them.  Moreover,  the  testimony 
discloses  that  similar  water-using  concerns  are  being 
supplied  from  the  same  stream,  whose  rights  might  be 
affected  and  ought  to  be  settled  by  any  apportionment 
of  the  flowage  involved.  In  Section  6635,  L.  0.  L.,  it 
is  provided  in  substance  that  on  the  petition  of  one 
or  more  water  users  upon  any  stream,  requesting  the 
determination  of  the  relative  rights  of  various  claim- 
ants to  its  waters,  the  state  water  board,  as  it  is  styled 
in  Chapter  82  of  Laws  of  1913,  shall  take  certain  pro- 
ceedings outlined  in  the  following  sections  for  the  pur- 
pose of  settling  all  rights  to  the  water.  That  section 
concludes  with  this  language: 

*'In  case  suit  is  brought  in  the  Circuit  Court  for  the 
determination  of  rights  to  the  use  of  water,  the  case 
may,  in  the  discretion  of  the  court,  be  transferred  to 
the  board  of  control  for  determination  as  in  this  act 
provided. '  * 

Under  this  excerpt,  the  suit  having  been  brought  by 
filing  the  complaint,  as  taught  in  Section  51,  L.  0.  L., 
that  pleading  is  tantamount  to  and  serves  the  oflSce  of 
a  petition  addressed  directly  to  the  state  water  board. 
At  this  stage  of  the  litigation  the  cause  was  ripe  for 
transfer  to  the  board.  The  procedure  established  for 
such  matters  equips  that  body,  so  that  it  can  ascer- 
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tain  and  determine  water  rights  in  the  first  instance 
far  more  accurately  and  efficiently  than  any  court  can 
in  the  ordinary  method  based  upon  the  usual  plead- 
ings and  manner  of  taking  testimony. 

3, 4.  The  validity  of  this  legislation  is  discussed  and 
affirmed  In  re  WUlow  Creek,  74  Or.  592  (144  Pac.  505, 
146  Pac.  475),  in  an  opinion  by  Mr.  Justice  Bean. 
The  argument  need  not  be  repeated  here.  It  is  suffi- 
cient to  say  that  it  provides  for  notifying  all  parties 
concerned  in  the  stream  involved,  for  expert  measure- 
ment and  examination,  for  adjustment  and  settlement 
by  the  board  of  relative  rights  and  priorities,  for  con- 
test of  the  correctness  of  the  board's  findings  by  ex- 
ceptions thereto  supported  by  additional  testimony, 
and  ultimately  for  a  decree  of  the  Circuit  Court  em- 
bodying final  results.  Thus  is  preserved  for  every 
party  in  interest  due  process  of  law,  for  all  have  the 
constitutional  ''day  in  court"  before  a  judicial  tri- 
bunal endowed  with  jurisdiction  to  hear  and  determine 
the  issues.  We  note  that,  under  the  statute,  the  case 
is  not  referred  as  to  a  referee  to  report  testimony,  but 
is  ''transferred"  to  the  board  "for  determination  as 
in  this  act  provided."  This  is  not  an  abdication  of 
jurisdiction,  but  is  only  a  use  of  reformed  procedure 
well  adapted  to  a  proper  solution  of  such  questions, 
the  final  result  of  which  depends  upon  the  judicial 
decree  of  the  Circuit  Court.  In  view  of  the  uncer- 
tainties in  the  testimony  to  which  we  have  alluded,  we 
have  decided  to  exercise  the  prerogative  of  reversal 
and  direction  of  new  trial  vested  in  this  court  by  Sec- 
tion 557,  L.  0.  L.,  and  remand  the  cause  to  the  Circuit 
Court,  with  directions  to  transfer  the  same  to  the  state 
water  board  for  determination,  treating  the  complaint 
as  a  petition  for  that  purpose,  giving  the  plaintiff 
leave  to  amend  the  same  as  it  may   be  advised  to 
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adapt  it  to  the  procedure  indicated,  and  remitting  the 
defendant  and  all  other  persons  interested  in  the  ad- 
judication to  the  operation  of  the  system  of  litigation 
delineated  in  the  water  Code.  Each  of  the  present 
parties  will  be  required  to  pay  its  own  costs  and  dis- 
bursements thus  far  incurred,  without  regard  to  the 
final  event  of  the  suit. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion.  Bevebsed  akd  Bemakded. 


Argnad  May  2,  affirmed  May  23,  19161. 

MITCHELL  V.  HUGHES.* 

(157  Pac.  985.) 

Vendor  and  Pnrcliaser — Contract  of  Sale— Payment  ef  Taxes— Walrer. 

1.  Under  a  contract  for  the  sale  of  land  providing  for  payment  of 
the  purchase  price  in  installments  and  a  forfeiture  for  default  of  con- 
ditions, an  acceptance  by  the  vendor  of  payment  by  a  surety  of  a  note 
given  for  part  of  the  price  did  not  indicate  an  intention  on  the  part 
of  the  vendor  to  waive  performance  by  the  purchaser  of  a  condition 
of  the  contract  requiring  it  to  pay  the  taxes  when  due. 


Vendor  and  PurdiaMr— Contract  of  Sale— Estoppel. 

2.  Since  an  estoppel  arises  where  the  act  or  declaration  of  one 
party  has  misled  another  to  his  prejudice  in  doing  or  failing  to  do  an 
act,  such  acceptance  from  the  surety  did  not  estop  the  vendor  from 
claiming  the  performance  by  the  purchaser  of  the  conditions  of  the 
contract  requiring  her  to  pay  taxes  when  due. 

Vendor  and  Pnrcliaser— Remedy  of  Vendor. 

8.  Under  an  agreement,  in  a  contract  for  the  sale  of  land  for  a 
price  payable  in  installments,  that  on  default  of  any  payment  or  condi- 
tion of  the  contract  all  payments  should  be  forfeited  to  the  vendor, 
the  parties  having  agreed  upon  their  own  remedy  for  a  breach,  the 

*A8  to  the  right  of  vendor  to  unpaid  installments  of  the  purchase 
price  where  the  contract  has  terminated  or  been  rescinded  for  default 
of  vendee,  see  note  in  L.  &.  A.  1916C,  893;  and  as  to  who  is  responsible 
as  between  vendor  and  vendee  for  taxes  accruing  after  sale  but  before 
title  perfected  in  purchaser,  see  note  in  43  L.  B.  A,  (N.  8.)  51,  page 
56,  taJdng  np  the  matter  under  a  special  contract.  Bepobtou 
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remedy  is  exelosiye,  and  the  Tender  eannot  compel  the  porchaier  to 
pay. 

Vendor  and  Pnrchaaer — Contract  of  Sale— Breach. 

4.  Since  nnder  such  contracts,  as  in  other  cases,  neither  party  can 
repudiate  or  cancel  the  contract  for  one  purpose  and  insist  upon  its 
continued  effect  for  another  purpose,  the  purchaser  cannot  claim  the 
right  to  possession  and  at  the  same  time  deny  his  obligation  to  per- 
form. 

Vendor  and  Purchaser— Contract — Time— Essence  Clause— Waiver. 

5.  Where  a  contract  for  the  sale  of  land  provides  for  payment  by 
installments,  and  a  forfeiture  of  all  previous  payments  upon  default 
of  any  condition  of  the  contract,  since  courts  do  not  favor  forfeitures, 
if  default  occurs  any  acts  or  words  showing  recognition  of  the  con- 
tract as  still  binding  will  be  deemed  a  waiver  of  the  time  clause,  and 
forfeiture  cannot  be  thereafter  declared  at  the  option  of  the  vendor, 
without  notice  and  reasonable  time  afforded  to  perform* 

Vendor  and  Pnrchasei^-Contract— Bemedy. 

6.  In  such  a  case,  where  the  vendor  undertakes  to  declare  a  for- 
feiture without  affording  reasonable  time  after  notice,  courts  of 
equity  will  exercise  jurisdiction  to  determine  what  is  due,  and  what 
a  reasonable  time  would  be. 

Vendor  and  Purchaser — Contract— Default  of  Vendor. 

7.  Where  such  a  vendor  has  wrongfully  deprived  the  purchaser 
of  opportunity  to  perform,  or  rendered  that  performance  unavailing, 
money  theretofore  paid  in  reliance  upon  such  contract  will  be  re- 
funded, less  the  value  of  use  and  possession. 

Vendor  and  Pnrchaser— Contract — ^Default  of  Vendor. 

8.  In  such  a  case  the  courts  will  not,  however,  require  that  to  have 
been  done  which  would  have  been  vain  or  useless,  nor  interfere  with 
the  freedom  to  contract,  whatever  the  contract,  may  be,  so  long  as 
the  parties  contract  knowingly,  and  there  was  no  fraud,  duress  or 
other  acts  vitiating  the  contract. 

Vendor  and  Pnrchaser— <k>ntract— Breach. 

9.  And  though  the  failure  to  perform  is  due  to  inability,  so  long 
as  such  inability  is  not  due  to  violation  of  the  contract  by  the  vendor, 
its  effect  is  the  same  as  a  voluntary  refusal,  since  the  courts  cannot 
alter  contracts  or  impose  different  terms  than  those  the  parties  have 
stipulated. 

Vendor  and  Purchaser— Contract— Waiver. 

10.  Where  the  vendor,  under  a  contract  for  the  sale  of  land  provid- 
ing for  payment  by  installments  and  for  a  forfeiture  for  violation  of 
any  condition,  waived  the  time  clause,  the  purchaser  being  delinquent 
in  the  payment  of  taxes,  and  telling  vendor,  when  demand  was  made, 
that  she  could  meet  payments  then  past  due,  made  no  tender  of  pay- 
ment thereafter,  nor  any  showing  of  readiness  to  meet  payment,  either 
before  or  after  the  deed  in  escrow  was  withdrawn  by  the  vendor, 
further  notice  and  reasonable  time  for  performance  after  forfeiture 
was  waived,  and  the  purchaser  in  legal  effect  consented  to  the  termina- 
tion of  the  contract  under  its  terms. 
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Vendor  and  Pordmitr    Oontract— yot<t> 

11.  Although  a  vendor,  after  canceling  a  contract  for  the  sale  of 
land  providing  for  payment  of  the  purchase  price  in  instaUments  and 
for  forfeiture  for  default  of  any  conditions  cannot  collect  notes  for 
payments  falling  due  after  he  has  retaken  possession,  where  a  note 
was  given  for  an  amount  then  due  under,  the  contract,  when  the  pur- 
chaser was  in  possession  thereunder,  the  existing  debt  being  a  prerequi- 
site to  a  then  right  to  continue  in  possession,  tne  vendor  was  entitled 
to  retain  and  collect  it. 

[As  to  forfeiture  of  vendee's  rights,  aee  note  in  31  Am.  Dec. 
278.] 

From  Baker :  Gtjstav  Andebson,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  McBride. 

This  is  a  suit  in  equity  by  Georgia  Mitchell  against 
M.  S.  Hughes  and  M.  S.  Hughes,  as  administrator  with 
the  will  annexed  of  the  estate  of  Fannie  Eeynolds,  de- 
ceased, arising  out  of  the  following  facts : 

In  March,  1910,  plaintiff  entered  into  a  contract  to 
purchase  from  defendants  M.  S.  Hughes  and  Fannie 
Reynolds  a  40-acre  tract  of  land  in  Eagle  Valley, 
Baker  County,  including  74  shares  of  stock  in  the  Dry 
Gulch  Ditch  Company,  an  irrigation  corporation, 
which  shares  entitled  the  owner  of  the  land  to  the  use 
of  irrigating  water  thereon.  By  the  terms  of  the 
agreement  plaintiff  was  to  pay  $4,000  for  the  land, 
$800  being  paid  at  the  time  the  agreement  was  made, 
and  the  remainder  to  be  paid  in  installments  running 
over  a  period  of  about  four  years,  with  interest  upon 
the  unpaid  portion  of  the  purchase  price  at  the  rate  of 
8  per  cent  per  annum.  Plaintiff  also  agreed  to  pay 
all  taxes  upon  the  land  and  all  assessments  that  might 
thereafter  become  due  upon  the  ditch  stock*  It  was 
agreed  that  a  deed  to  the  land  and  the  shares  of  stock 
should  be  deposited  in  escrow,  to  be  delivered  to  the 
plaintiff  when  she  should  have  complied  with  the  terms 
of  her  agreement.  There  was  a  forfeiture  clause  in 
the  contract,  which  is  as  follows: 
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**K  said  second  party  shall  fail  or  refuse  to  observe 
the  terms  of  this  contract,  and  to  make  the  payments 
by  her  by  this  contract  agreed  to  be  observed  and 
made,  all  in  strict  accord  with  this  contract,  and  at  the 
times  therein  designated,  then  in  that  event  said  first 
parties,  or  either  of  them,  may  at  once  declare  this  con- 
tract canceled  and  any  and  all  rights  of  second  party 
hereunder  shall  at  once  cease;  that  in  the  event  said 
first  parties,  or  either  of  them,  shall  declare  this  con- 
tract canceled  under  the  terms  of  the  paragraph  imme- 
diately preceding,  said  second  party  shall  at  once  de- 
liver up  said  real  property,  and  the  whole  thereof, 
imto  said  first  parties,  and  shall  immediately  vacate 
the  same,  and  the  whole  thereof,  and  any  holding  over 
by  second  party  after  such  declaration  of  cancellation 
and  demand  for  possession  by  first  parties  shall  be 
deemed  holding  by  force  under  the  laws  of  the  State 
of  Oregon.  In  the  event  of  such  cancellation  of  said 
contract,  all  moneys,  whether  paid  directly  to  first 
parties  or  otherwise,  shall  be  deemed  forfeited  by  sec- 
ond party  and  considered  as  rental ,  and  liquidated 
damages.  *  * ' 

On  March  9,  1911,  plaintiff,  being  unable  to  pay  the 
interest  then  accumulated  and  due  upon  the. unpaid 
portion  of  the  purchase  price,  executed  her  promis- 
sory note  for  $256,  due  nine  months  after  date,  with 
interest  at  8  per  cent  per  annum,  which  note  was  given 
by  her  and  accepted  by  defendants  as  payment  of  such 
interest.  Upon  this  note  the  plaintiff  afterward  paid 
the  sum  of  $50.  On  February  5,  1912,  becoming  dis- 
satisfied with  her  purchase,  a  new  contract  was  en- 
tered into  containing  substantially  the  same  stipula- 
tions and  forfeiture  clause  as  the  original  agreement ; 
but  the  purchase  price  of  the  land  was  reduced  from 
$4,000  to  $2,500,  the  $800  being  credited  as  a  payment 
upon  this  sum,  and  the  accrued  interest  upon  the  origi- 
nal sum  from  the  date  of  the  March  9,  1911,  note,  was 
added  to  the  purchase  price,  making  the  amount  to  be 

80  Or.- 


/ 


578  Mitchell  v.  Huohbs.  [80  Or. 

paid  in  order  to  complete  the  contract  $1,824,  with 
interest  at  8  per  cent,  said  smn  to  be  paid  in  install- 
ments, the  last  to  fall  due  December  1, 1914.  The  con- 
tract, deed  and  stock  were  placed  in  escrow  with  the 
First  National  Bank  of  Baker  upon  the  same  terms  as 
in  the  preceding  contract.  The  first  payment  upon 
the  purchase  price,  being  $150,  was  to  be  paid  imme- 
diately, and  to  secure  this  and  interest  on  the  principal 
sum  plaintiff,  together  with  her  husband,  James  Mit- 
chell, and  A.  N.  Young  executed  a  promissory  note  for 
$265.57,  with  interest  at  8  per  cent  per  annum,  pay- 
able December  1,  1912,  which  was  actually  paid  by 
Young,  who  was  an  accommodation  maker,  on  Decem- 
ber 11,  1912.  In  December,  1912,  defendants  com- 
menced an  action  in  the  Circuit  Court  to  recover  the 
balance  due  upon  the  note  given  March  9,  1911,  which 
balance,  with  interest,  amounted  to  $210.45,  and  on 
January  4,  1913,  recovered  a  judgment  for  that 
amount,  together  with  $35  attorneys'  fees  and  costs. 
The  plaintiff  failed  to  pay  the  last  half  of  the  taxes 
for  1912  and  the  assessments  due  upon  the  water  stock, 
and  allowed  the  same  to  become  delinquent  after  being 
notified  to  pay  them,  and  defendants  were  compelled 
to  pay  them  to  protect  the  property. 

In  December,  1912,  and  after  the  $265  note  had  been 
paid  by  Young,  defendants  notified  plaintiff,  through 
her  husband,  who  is  admitted  by  her  to  have  been  her 
agent  throughout  these  transactions,  that  unless  the 
delinquent  taxes  and  assessments  were  immediately 
paid  they  would  take  the  deed  and  stock  from  escrow 
and  terminate  the  contract.  Thereafter,  on  January 
13,  1913,  defendants  notified  plaintiff  that  they  would 
withdraw  the  deed  and  water  stock  from  escrow,  and 
demanded  that  plaintiff  should  vacate  the  premises 
immediately,  and  remove  her  property  therefrom,  and 
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upon  the  following  day  withdrew  the  deed  and  water 
stock  from  escrow.  Plaintiff  did  not  remonstrate,  or 
offer  to  pay  the  delinquent  taxes  or  assessments,  or 
to  comply  in  any  way  with  her  contract,  but  in  Febru- 
ary, 1913,  removed  all  her  effects  from  the  premises, 
and  never  returned  or  made  any  claim  to  further  right 
of  possession,  claiming  that  defendants,  by  accepting 
the  payment  of  the  note  given  February  5,  1912,  and 
paid  December  11, 1912,  waived  the  default  of  plaintiff 
occasioned  by  failure  to  pay  the  delinquent  taxes, 
which  default  had  accrued  before  the  payment  of  the 
note.  Plaintiff  brings  this  suit  to  recover  back  the 
payments  made  by  her  upon  the  land,  and  to  cancel 
the  judgment  obtained  by  defendants  against  her  for 
the  balance  due  upon  the  note  given  March  9,  1911, 
for  the  accrued  interest  upon  the  original  purchase 
price.  Upon  issue  joined,  and  trial,  the  court  found 
for  defendants,  and  plaintiff  appeals.        Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  A.  Smith  and  Mr.  F.  B.  Mitchell,  with  an  oral 
argument  by  Mr.  Smith. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  William  G.  Smith,  Jr.,  and  Mr.  C.  T.  Goodwin, 
with  an  oral  argimaent  by  Mr.  Smith. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1,2.  While  this  is  in  form  a  suit  in  equity,  it 
amounts,  in  substance,  to  an  action  for  money  had  and 
received ;  the  only  equitable  feature  being  the  attempt 
to  cancel  the  judgment  obtained  upon  the  note  given 
March  9,  1911.  It  is  conceded  that  plaintiff,  at  the 
time  defendants  withdrew  the  deed  and  water  stock 
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from  escrow,  was  in  default  by  reason  of  her  nonpay- 
ment of  taxes,  and  had  been  f  oi^  some  time,  and  that 
plaintiff's  husband,  who  spoke  for  her  and  by  her 
statement  fully  represented  her,  had  expressed  his 
entire  inability  to  pay  the  amount;  and  we  are  satis- 
fied from  the  testimony  that  defendants  had  informed 
him  that  unless  plaintiff  paid  everything  that  was  due 
up  to  date,  including  taxes  and  assessments,  the  con- 
tract would  be  forfeited.  The  defendant  Hughes  tes- 
tified that,  after  the  note  signed  jointly  by  Young, 
plaintiff's  husband,  and  herself  had  been  paid,  he  said 
to  plaintiff's  husband,  **Now,  Jim,  I  don't  want  any 
more  trouble  like  I  had  in  the  last  contract  with  you, 
but  I  sure  will  take  the  deed  down  if  you  don't  pay," 
and  that  Mitchell  said  that  he  did  not  have  the  money 
to  pay,  whereupon  Hughes  said,  **I  thought  that  you 
were  just  putting  me  off  until  you  got  your  money  for 
your  timber,"  to  which  Mitchell  replied,  in  substance, 
that  he  had  used  the  money  to  help  out  a  relative,  and 
that  he  would  rather  do  that  than  to  pay  it  on  the 
place.  We  are  satisfied  from  the  evidence  that,  both 
before  and  after  the  payment  of  the  note  by  Young, 
plaintiff  was  notified  through  her  husband,  and  fully 
understood,  that  defendants  intended  to  insist  on  the 
payment  of  the  taxes  and  assessments  as  a  condition 
for  allowing  the  deed  to  remain  in  escrow,  and  that 
defendants  also  intended  to  insist  on  strict  perform- 
ance of  the  agreement,  and  never  contemplated  at  any 
time  waiving  the  condition  in  the  agreement  requiring 
the  payment  of  taxes  and  assessments. 

Where  there  is  no  intention  to  waive,  there  is  no 
waiver,  unless  the  conduct  of  the  alleged  waiver  is 
such  as  to  have  misled  the  waivee  to  his  prejudice, 
** Waiver  involves  both  knowledge  and  intention;  an 
estoppel  may  arise  when  there  is  no  intention  to  mis- 
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lead.  Waiver  depends  upon  what  one  himself  intends 
to  do;  estoppel  depends  upon  what  he  caused  his  ad- 
versary to  do^^  40  Cyc.  255.  In  other  words,  waiver 
is  a  voluntary  act  or  declaration,  whereby  the  waiver 
surrenders  some  privilege  or  right.  In  the  case  at 
bar,  as  before  remarked,  there  is  no  evidence  that  de- 
fendants, when  they  accepted  from  Young  the  pay- 
ment of  the  note  upon  which  he  was  surety,  intended 
to  waive  the  performance  by  plaintiff  of  the  conditions 
of  her  contract  requiring  her  to  pay  the  taxes  when 
due.  Failure  to  pay  defendants  the  amount  which 
they  had  been  compelled  to  pay  to  protect  their  prop- 
erty was  a  continuing  breach,  especially  so  when  plain- 
tiff's husband  had  told  defendant  Hughes  that  he  could 
not  raise  the  money  to  pay  it. 

Neither  is  there  any  estoppel  arising  from  the  fact 
that  defendants  accepted  the  payment  made  by  Young 
An  estoppel  arises  where  the  act  or  declaration  of  one 
party  has  misled  another  to  his  prejudice  into  doing 
or  failing  to  do  an  act.  No  estoppel  is  pleaded  as  such 
in  the  complaint  or  reply.  It  does  not  appear  that 
plaintiff  in  any  way  changed  her  attitude  in  regard 
to  the  property,  or  delayed  or  neglected  to  pay  the 
taxes,  upon  the  supposition  that  the  performance  of 
the  condition  had  been  dispensed  with,  or  would  not 
be  insisted  upon,  by  reason  of  the  payment  by  Young 
of  a  note  upon  which  he  was  jointly  and  severally  lia- 
ble with  her  and  her  husband.  She  was  imable  to  pay 
the  taxes  before  the  note  was  discharged,  and  was 
equally  unable  to  pay  afterward.  No  estoppel  is 
either  pleaded  or  proved. 

Upon  the  other  features  of  this  case  the  opinion  of 
the  learned  judge  who  decided  it  in  the  court  below  is 
so  clear  and  convincing  that  we  adopt  it  as  the  opin- 
ion of  this  court ;  the  material  parts  being  as  follows : 
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3-8.  *  *  That  the  payments  for  taxes  and  assessments 
were  past  due  and  delinquent,  and  that  plaintiff  did 
not  pay  or  tender  payment  therefor,  is  also  agreed 
npon  and  not  disputed;  but  plaintiff  proceeds  on  the 
theory  that  defendant  has  waived  the  time  essence 
clause,  with  its  attendant  forfeiture  and  application 
of  paj^ments  made  as  being  for  rent,  etc.,  that  defend- 
ant did  not  give  direct  notice  of  his  election  and  inten- 
tion to  terminate  the  contract,  and  that  therefore  his 
withdrawal  of  the  deed  was  such  violation  of  the  con- 
tract on  his  part  as  excused  or  waived  performance 
on  the  part  of  plaintiff,  and  that  therefore  plaintiff 
would  be  entitled  to  be  restored  to  her  former  position 
by  being  reimbursed  of  all  that  she  had  theretofore 
paid  or  performed  under  the  contract.  Defendant's 
evidence  is  to  the  effect  that  he  gave  and  made  specific 
notice  and  demand,  but  that  is  not  admitted  by  plain- 
tiff. The  facts  in  the  case  that  are  undisputed  and 
agreed  upon  are,  however,  decisive  of  the  case,  as  this 
court  understands  the  facts  and  the  legal  principles 
applicable,  and  it  is  therefore  useless  to  undertake  to 
determine  the  exact  status  of  the  disputed  facts,  or  to 
construe  what  legal  effect  such  notice  and  demand  as 
are  undisputed  would  have  as  bearing  upon  the  ques- 
tion of  election  to  declare  the  contract  terminated.  It 
is  common  experience  that  contracts  of  this  nature  are 
generally  hazardous  to  the  purchaser  in  particular,  in 
that  they  are  usually  drawn  with  a  view  to  give  vendor 
ample  security  against  the  risks  of  the  loss  incident 
to  parting  with  use  and  possession,  while  binding  him- 
self to  not  make  other  use  or  disposition  of  the 
property  during  the  life  of  the  contract,  while  the  pur- 
chaser, not  having  the  title,  but  only  the  use  and  pos- 
session, after  part  performance,  imdertakes  to  protect 
his  investment  by  completing  the  performance  and  so 
become  entitled  to  the  property.  Under  such  con- 
tracts the  vendor  cannot  by  any  means  compel  the  pur- 
chaser to  pay  anything  whatsoever,  if  he,  the  pur- 
chaser, sees  fit  not  to  pay.  As  was  said  in  Potter 
Realty  Co.  v.  Derby,  75  Or.  563  (147  Pac.  551),  where 
the  vendor  sought  by  an  action  at  law  to  enforce  pay- 
ment of  the  purchase  price:  *It  it  not  unreasonable  to 
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assume  that  the  purchaser  intended  to  reserve  to  him- 
self the  one  small  privilege  of  losing  what  money  he 
might  have  paid,  and  thereby  be  automatically  re- 
leased from  further  obligation.  The  parties  having 
agreed  upon  their  own  remedy  for  breach  of  the  con- 
tract, that  remedy  is  exclusive.'  Under  such  con- 
tracts, as  in  other  cases,  neither  party  can  repudiate 
or  cancel  the  contract  for  one  purpose,  and  insist  upon 
its  continued  effect  for  another  purpose.  The  pur- 
chaser cannot  claim  ri^ht  to  possession,  and  at  the 
same  time  deny  the  obligation  to  perform  the  terms; 
nor  can  the  vendor  accept  the  benefits  of  performance 
after  default,  and  at  the  same  time  claim  forfeiture  to 
have  occurred  prior  to  such  performance.  The  rule 
is  therefore  well  settled  that,  since  courts  do  not  in 
any  event  favor  forfeitures  if  default  occurs,  any  acts 
or  words  showing  a  recognition  of  the  contract  as  still 
of  binding  effect,  such  as  receiving  the  benefit  of  per- 
formance, will  be  deemed  a  waiver  of  the  time  essence 
clause;  and  forfeitui'e  cannot  thereafter  be  declared 
at  the  option  of  the  vendor  without  reasonable  notice 
and  time  afforded  to  the  purchaser  to  perform ;  and  in 
such  cases,  where  the  vendor  undertakes  to  declare 
such  forfeiture  without  affording  such  reasonable  time 
after  notice,  courts  of  equity  frequently  exercise  juris- 
diction to  determine  what  is  due  and  what  a  reasonable 
time  would  be  within  which  the  purchaser's  rights  in 
the  premises  would  be  barred.  And  if  such  a  vendor 
has  wrongfully  deprived  the  purchaser  of  opportunity 
to  perform,  or  has  so  disabled  himself  from  perform- 
ance on  his  part  that  performance  on  the  part  of  the 
purchaser  would  be  unavailing,  then  in  either  of  such 
events  money  theretofore  paid  in  reliance  upon  such 
contract  will  be  refunded,  less  the  value  of  the  use  and 
possession :  39  Cyc.  1403,  1404.  Courts,  however,  will 
not  require  that  to  have  been  done  which  would  have 
been  vain  or  useless,  nor  interfere  with  or  destroy  the 
freedom  to  contract,  whatever  the  contract  may  be, 
so  long  as  the  parties  contracted  knowingly  and  the 
agreement  was  not  procured  by  fraud,  duress  or  other 
acts  vitiating  the  contract. 
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9,10.  *'The  principles  involved  in  the  rule  appli- 
cable to  waiver  of  the  time  essence  clause,  with  attend- 
ant forfeiture,  are  that  the  purchaser  must  in  such 
cases  be  given  a  reasonable  time  and  opportunity,  con- 
sistent with  his  contract,  to  perform  its  terms  and 
save  that  which  he  has  invested  from  forfeiture,  if  he 
sees  fit  to  perform  within  such  reasonable  time;  but 
he  cannot  be  compelled  to  perform,  and,  though  failure 
to  perform  the  terms  is  due  to  inability,  so  long  as 
such  inability  is  not  due  to  violation  of  the  contract 
by  the  vendor,  its  effect  is  the  same  as  voluntary  re- 
fusal would  be,  since  the  courts  cannot  alter  contracts, 
or  impose  different  terms  than  those  the  parties  have 
stipulated.  It  is  undisputed  that  a  delinquency  in  the 
payments  referred  to  existed  prior  to  and  at  the  time 
defendant  made  the  insistent  demands,  and  requested 
or  notified  plaintiff  to  remove  the  stock  from  the  prem- 
ises, and  that  plaintiff  told  defendant  at  the  time  that 
she  could  not  meet  the  pajTuents  then  past  due,  and 
that  extension  of  time  was  neither  asked  for  nor 
granted.  Further,  it  is  undisputed  that  no  tender  of 
payment  was  then  or  thereafter  made,  nor  any  show- 
ing of  willingness  or  readiness  to  meet  the  payments, 
either  before  or  after  the  deed  was  withdrawn,  but 
that,  after  learning  the  deed  had  been  withdrawn,  that 
defendant's  acts  in  the  premises  were  acquiesced  in. 
If  it  be  assumed  that  defendant  waived  the  time  es- 
sence clause,  then  also  did  plaintiff  by  those  acts  waive 
the  benefits  incident  to  reasonable  time  and  notice. 
In  other  words,  further  time  and  notice  would  have 
been  unavailing,  for  by  plaintiff's  acts  and  words  she 
also  elected  to  terminate  the  contract  relationship,  in 
which  event  the  terms  of  such  termination,  as  stipu- 
lated for  in  the  contract,  were  binding  upon  both. 
Further  reasonable  time  could  have  served  no  pur- 
pose, no  acts  being  shown  indicating  either  willingness 
or  readiness  to  abide  by  the  contract  further.  In 
Graham  v.  Merchant,  43  Or.,  at  page  305  [72  Pac,  at 
page  1090],  it  is  stated :  *It  remains  to  be  seen  whether, 
after  such  election,  he  could  rescind  the  contract  with- 
out giving  notice.  **The  law,"  says  Mr.  Justice 
Wood,  in  Higby  v.  Whittaker,  8  Ohio,  198,  **  requires 
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some  positive  act  by  the  party  who  would  rescind, 
which  shall  manifest  such  intention,  and  put  the  oppo- 
site party  on  his  guard,  and  it  then  gives  a  reasonable 
time  to  comply;  but  it  requires  eagerness,  prompti- 
tude, ability  and  a  disposition  to  perform  by  him  who 
would  resist  a  rescission  of  his  contract.'*  '  Where 
the  time  essence  clause  has  been  waived  forfeiture 
cannot  be  declared  by  the  vendor  without  notice  and 
granting  reasonable  time,  unless  rescission  is  con- 
sented to  or  mutually  agreed  upon,  or  performance  is 
refused,  or  the  failure  to  perform  or  to  tender  per- 
formance continues  beyond  a  reasonable  time.  A  pur- 
chaser cannot  continue  to  fail  or  refuse  to  perform  the 
conditions  and  terms,  and  still  claim  rights  that  are 
dependent  upon  such  performance.  Defendant's  with- 
drawal of  the  deed  did  not  prevent  plaintiff  from  ten- 
dering performance  within  a  reasonable  time,  and 
thereby  keep  in  effect  her  rights  under  the  contract. 
It  is  undisputed  that  the  payments  now  sought  to  be 
recovered  back  were  made  under  the  contract,  and 
while  plaintiff  was  in  possession  by  virtue  of  perform- 
ing the  contract.  A  vendee  cannot  fail  or  refuse,  and 
continue  in  such  failure  or  refusal,  and  thus  rescind, 
and  at  the  same  time  claim  rights  under  the  contract. 
He  must  do  one  or  the  other;  either  he  must  perform 
or  tender  performance,  in  order  to  insist  upon  the  con- 
tract, or  otherwise  comply  by  surrender  of  possession. 
By  continued  failure  to  perform  after  demand  he  him- 
self rescinds.  *The  purchaser  cannot  take  proceed- 
ings both  in  affirmance  of  the  contract  and  also  in  re- 
scission; he  cannot  maintain  an  action  for  damages  in 
addition  to  rescinding  the  contract  unless  he  has  per- 
formed the  conditions  of  such  contract  imposed  upon 
him,  or  made  tender  thereof:  39  Cyc.  2000,  2001. 
*  Where  one  of  the  parties  has  abandoned  the  contract, 
the  other  thereupon  has  a  choice  of  remedies.  He  may 
stand  upon  his  contract,  refusing  assent  to  his  adver- 
sary's attempt  to  rescind  it,  and  sue  for  a  breach,  or, 
in  a  proper  case,  for  a  specific  performance,  or  he  may 
acquiesce  in  the  abandonment  and  treat  the  contract  as 
rescinded,  and  thus  effect  a  dissolution  of  the  contract 
by  mutual  and  concurring  assent  of  both  parties.    He 
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cannot,  however,  treat  the  contract  as  abandoned  by 
the  other  party  and  at  the  same  time  enforce  its  obli- 
gation': Id.,  p.  1354. 

**A  rescission  of  such  a  contract  by  one  of  the  par- 
ties thereto  on  the  ground  that  the  other  has  failed 
or  refused  to  perform,  whether  such  rescission  is  then 
acquiesced  in  or  not,  is  of  course  to  be  distinguished 
from  a  case  where  one  party  attempts  to  rescind  be- 
fore default,  and  where  the  adverse  party  is  ready, 
able,  and  willing  to  perform;  and  either  of  such  cases 
differs  from  a  case  where  by  mutual  consent,  not  rest- 
ing on  the  ground  of  default,  the  contract  is  canceled 
as  a  whole,  and  each  is  restored  to  his  original  posi- 
tion as  though  such  contract  had  not  been  made.  In 
the  case  at  bar  the  default  occurred  some  time  before 
the  withdrawal  of  the  deed,  and  has  continued  ever 
since,  without  any  tender  or  offer  to  perform  ever 
being  made ;  whereas,  a  party  suing  to  recover  money 

Eaid  under  such  a  contract  must  first  show  that  he 
imself  was  not  in  default,  or  that  he  was  willing,  able 
and  ready  to  perform  his  part,  and  that  such  perform- 
ance was  prevented  or  refused  by  the  other.  A  plain- 
tiff in  such  a  case  cannot  himself  be  in  default,  and 
continue  to  be  so,  and  still  insist  upon  rights  under  the 
contract  that  could,  under  its  terms,  exist  only  so  long 
as  the  contract  was  being  kept  and  fully  performed. 
By  withdrawing  the  deed  after  default  and  demand, 
the  defendant  merely  asserted  that  right  and  remedy 
which  the  contract  itself  stipulated  for ;  it  being  estab- 
lished that  plaintiff  was  then  and  theretofore  in  de- 
fault, and  continued  to  be  so,  making  no  tender  within 
a  reasonable  time  or  otherwise.  The  matter  of  grant- 
ing reasonable  time  after  default  on  the  ground  of 
time  essence  clause  being  waived  is  eliminated,  pre- 
cluded, and  rendered  futile  by  the  acts  and  by  the  ex- 
press averments  of  the  pleadings.  The  complaint  is 
a  renunciation  of  any  further  continuance  of  the  con- 
tract, and  refers  only  to  transactions  had  while  the 
contract  was  in  effect,  and  the  pleadings  and  the  evi- 
dence disclose  that  the  default,  upon  the  happening  of 
which  possession  should  be  surrendered  and  payments 
theretofore  made  should  be  retained  as  rent  and  liqui- 
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dated  damages,  under  the  terms  of  the  contract,  actu- 
ally took  place  before  the  deed  was  withdrawn,  and 
that  such  default  has  ever  since  continued,  without  any 
tender  ever  being  made  in  the  meantime. 

11.  **It  was  suggested  at  the  argument  that  upon 
cancellation  of  the  contract  by  defendant  he  must  sur- 
render the  note  given  while  the  contract  was  in  effect. 
It  is  perfectly  true  that  under  such  contracts  a  vendor 
cannot  collect  notes  for  payments  falling  due  after  he 
has  retaken  possession,  for  that  would  be  asserting 
the  contract  as  in  force  for  one  purpose  for  his  bene- 
fit and  repudiating  it  for  another  purpose.  But  the 
facts  must  be  kept  in  mind  in  applying  any  rule.  At 
the  time  the  note  was  given  plamtiff  was  in  posses- 
sion under  the  contract,  and  the  amount  for  which  the 
note  was  ^ven  was  then  due  and  payable,  and  was  a 
then  existing  debt,  and  the  payment  of  that  debt  then 
was  a  prerequisite  to  a  then  right  to  continue  in  pos- 
session. Having  met  that  obligation  by  the  note,  and 
by  virtue  thereof  having  retained  possession  and  use, 
to  now  hold  that  the  note  must  be  surrendered  would 
be  to  repudiate  the  contract  at  the  time  the  note  was 
^ven,  when  plaintiff's  possession  and  use  of  the  prem- 
ises continued  by  virtue  of  meeting  the  then  existing 
obligation  and  payment  then  due  by  that  note.  The 
judgment  rendered  regularly,  and  which  is  not  im- 
peached, has  become  conclusive,  and  this  court  has  no 
power  to  decree  to  the  contrary  on  the  state  of  facts 
presented.  By  acquiescing  in  the  acts  of  defendant 
after  he  had  made  his  demands,  and  withdrawn  the 
deed,  and  by  making  no  tender,  the  plaintiff  in  legal 
effect  consented  to  the  termination  of  the  contract 
under  its  terms,  and  a  court  cannot  impose  other 
terms:  Miles  v.  Hetnenway,  59  Or.  334,  335  (111  Pac. 
696,  117  Pac.  273).  Defendant  having  the  possession 
volimtarily  surrendered,  as  well  as  the  deed  and  stock 
certificates  involved,  any  decree  in  the  nature  of  strict 
foreclosure  would,  it  seems  to  this  court,  be  futile  and 
serve  no  purpose ;  plaintiff  asserting  no  claim,  title  or 
right  to  possession  under  the  contract  withdrawn,  but 
demanding  a  remedy  inconsistent  with  such  claim.*' 
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While  defendants  might  well  have  dealt  more  gener- 
ously with  plaintiff^  by  returning  all  or  a  portion  of 
the  purchase  money  paid  by  her,  they  were  under  no 
legal  obligation  to  do  so.  They  voluntarily  reduced 
the  purchase  price  from  $4,000  to  $2,500,  and  no  fraud 
on  their  part  is  charged  or  proved  as  to  the  last  con- 
tract. It  is  evident  that  plaintiff  relied  upon  the 
exertions  and  business  capacity  of  her  husband  to  pay 
for  the  place,  and  in  this  both  she  and  her  husband 
were  disappointed.  It  is  equally  evident  that  both 
had  arrived  at  the  conclusion  that  they  could  not  pay 
for  the  place.  Whether  from  the  fact  that  it  was  in- 
trinsically unproductive,  or  because  plaintiff's  hus- 
band was  not  a  sufficiently  sMllful  farmer  to  get  the 
best  out  of  it,  is  not  clear,  and  is  not  material.  While 
we  sympathize  with  them  in  their  losses,  we  are  not 
at  liberty  to  require  the  defendants  to  share  them  by 
returning  that  portion  of  the  purchase  money  which 
by  the  terms  of  the  contract  they  are  entitled  to  retain. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmed. 

Mb.  JusncB  Eakik  absent. 


Argaad  January  31,  reversed  March  21,  rehearing  denied  June  6,  1916. 

HUNTER  V.  ROSEBUEG. 

(156  Pac.  267;  157  Pac.  1065.) 

Judgment — CondtislTaiieM — Identity  of  Qaestions  InvolTed. 

1.  The  decree  in  a  suit  to  test  the  validity  of  a  city  election,  at 
which  the  city  charter  was  amended  to  authorize  the  common  council 
to  construct  a  railroad  from  the  city  to  a  specified  point,  and  to  con- 
tract for  the  construction  thereof,  wa3  not  res  adjwUcata  in  a  subse- 
quent suit  to  cancel  contracts  entered  into  by  the  city  which  were  not 
executed  until  after  the  first  suit  was  instituted  and  were  mentioned 
therein  only  in  a  general  way. 
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Jodiment^-OoiicliudTenafs— Matters  Oondnded. 

2.  Where  a  case  was  decided  upon  demarrer  to  the  complaint,  the 
decree  was  not  res  adjudicata  in  a  subsequent  suit  wherein  different 
facts  were  alleged,  issues  made  up,  and  testimony  taken. 

Municipal  Oorporattons — ^Powers  of  Cknnmon  Ctonncil — Oonstniction  of 
Charter. 

3.  An  amendment  to  a  city  charter  authorized  the  common  council 
to  construct  a  standard  gauge  "railroad"  from  the  city  to  a  specified 
point  which  should  be  a  common  carrier  for  both  freight  and  passenger 
service,  and  for  that  purpose,  to  issue  and  sell  bonds,  and  directed  the 
council  to  contract  for  the  construction  thereof,  and  to  lease  the  rail- 
road upon  such  terms  and  for  such  periods  as  to  it  might  seem  for  the 
best  interests  of  the  city.  Held,  that  this  contemplated  a  public 
utility,  or  a  complete  railroad  to  be  owned  by  the  city,  and  did  not 
contemplate  the  owning  or  leasing  by  the  city  of  a  part  of  a  railroad 
for  the  whole  distance,  or  all  of  it  for  a  portion  of  the  distance. 

Municipal  Oorporationa— Fiscal  Management—Loaning  Credit  to  Pri- 
▼ate  Parties. 

4.  Article  XI,  Section  9,  of  the  Constitution,  provides  that  no 
municipal  corporation  shall  become  a  stockholder  or  raise  money  for, 
or  loan  its  credit  to  or  in  aid  of  any  company,  corporation  or  associa- 
tion. An  amendment  to  a  city's  charter  authorized  the  council  to 
construct  a  railroad  which  should  be  a  common  carrier,  and  for  that 
purpose  to  issue  and  sell  bonds  in  a  sum  not  exceeding  $300,000,  and 
directed  the  council  to  contract  for  the  construction  of  the  railroad  and 
to  lease  it.  The  council  made  a  contract  with  a  railroad  company  and 
a  lumber  company  whereby,  in  consideration  of  the  construction  of  the 
railroad  by  the  railroad  company,  the  city  agreed  to  pay  $300,000  in 
money  or  bonds,  procure  the  right  of  way,  and  lease  the  road  to  the 
railroad  company.  The  contract  provided  for  payment  for  each  mile 
of  road  completed  and  bound  the  railroad  company  to  furnish  all 
material  for  operation,  maintenance  and  repair.  The  lumber  cor- 
poration agreed  to  equip  a  sawmill  for  operation.  The  railroad  com- 
pany was  given  the  option  to  purchase  the  city's  interest  subject  to 
the  city's  right,  on  notice,  to  sell  to  other  parties,  in  which  case,  any 
sum  realized  above  the  cost,  and  any  deficit  in  operating  or  maintain- 
ing the  road  was  to  be  divided,  and  the  lumber  company's  rights  were 
to  be  guarded,  and  it  was  to  have  the  right  to  use  the  railroad.  Held, 
that  the  transaction  violated  the  Constitution  and  was  not  authorized 
by  the  charter. 

Municipal  Corporations— Fiscal  Management — ^Loaning  Credit  to  Pri- 
vate Parties. 

5.  The  option  given  the  railroad  company  to  purchase  the  city's 
interest  for  $300,000  at  any  time  within  sixty  years,  though  the  interest 
for  60  years  would  be  treble  that  amount,  showed  that  the  city  was 
attempting  to  raise  money  for,  or  loan  its  credit  to  or  in  aid  of  the 
corporations. 

Municipal  Corporations— Fiscal  BCanagement— Loaning  Credit  to  Pri- 
vate Parties. 

6.  The  funds  of  a  municipality  are  for  public  purposes,  and  there 
is  an  inherent  condition  attached  to  all  public  utilities  constructed  at 
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the  expense  or  on  the  credit  of  a  manidpalitj  that  thoj  ihall  bo  public 
in  their  character. 

Municipal   Oorporatioaa    Oonititati<maaty   of   Oontracts— Favor  -  of 
Slactorato. 

7.  In  determining  the  constitutionaiitj  of  contracts  made  by  a  citj 
for  the  construction  of  a  railroad,  the  court  cannot  notice  the  fact  that 
many  of  the  voters  of  the  city  are  for,  and  only  a  few  a^inst,  the 
contracts;  the  Constitution  being  a  shield  with  which  any  citizen  may 
ward  off  any  attempted  invasion  of  his  rights,  regardless  of  the  num- 
bers interested. 

[As  to  remedies  of  taxpayer  for  illegal  corporate  acts,  see  note 
in  2  Am.  8t.  S^.  92.] 

From  Douglas :  Geobob  F.  Skipwobth,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Bbak. 

This  is  a  suit  by  John  Hunter  and  other  taxpayers 
against  the  City  of  Boseburg,  and  others,  to  cancel  two 
contracts  entered  into  on  July  15,  1915,  between  the 
City  of  Eoseburg,  party  of  the  first  part,  the  Boseburg 
&  Eastern  Bailroad  Company,  a  corporation,  party  of 
the  second  part,  and  the  Kendall  Lumber  Corpora- 
tion, party  of  the  third  part,  and  to  enjoin  the  issu- 
ance of  $300,000  in  bonds.  From  a  decree  in  favor  of 
the  defendants,  plaintiffs  appeal. 

On  June  3, 1915,  the  legal  voters  of  the  City  of  Bose- 
burg amended  the  charter  of  that  city.  Section  156 
thereof  reads  as  follows : 

''The  common  council  is  hereby  granted  the  power, 
in  addition  to  all  the  other  power  granted  by  the 
municipal  charter  of  the  Citv  of  Boseburg,  to  construct 
a  standard  gauge  railroad  from  the  City  of  Boseburg 
to  a  point  on  the  North  Umpqua  Biver  at  its  intersec- 
tion with  the  western  boundary  of  the  Cascade  Bange 
Forest  Beserve.  Said  railroad  shall  be  a  common  car- 
rier for  both  freight  and  passenger  service.'* 

Section  157  states : 

*'For  the  purpose  of  raising  the  necessary  funds  to 
construct  said  railroad  the  common  council,  is  hereby 
authorized  to  issue  and  sell  the  bonds  of  the  city,  bear- 
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ing  5  per  cent  interest  per  annum,  in  a  sum  not  to  ex- 
ceed three  hundred  thousand  dollars.  Said  bonds  shall 
mature- and  become  payable  thirty  years  from  the  date 
of  their  issue  and  may  be  paid  at  any  time,  the  interest 
is  payable  after  ten  years  from  the  date  said  bonds  are 
issued,  at  the  option  of  the  City  of  Roseburg.'* 

The  amendment  further  provides  that  the  common 
council  of  the  City  of  Roseburg  is  directed  to  enter 
into  a  contract  for  the  construction  of  the  railroad 
mentioned,  and  to  lease  the  same  on  such  terms  and 
for  such  periods  of  time  as  to  it  may  seem  for  the 
best  interests  of  the  city;  and  that  the  lease  shall  pre- 
scribe that  there  shall  be  no  discrimination  as  to  either 
rates  or  service  in  the  carrying  of  freight  or  pas- 
sengers. The  levy  of  an  annual  tax  is  authorized  to 
pay  the  interest  on  the  bonds,  and,  thereafter,  a  fur- 
ther levy  for  their  payment  at  maturity. 

After  the  commencement  of  this  suit  the  case  of 
Pearce  v.  City  of  Roseburg,  which  was  instituted  in  the 
Circuit  Court  on  June  8,  1915,  for  the  purpose  of  test- 
ing the  validity  of  the  special  election  mentioned,  was 
decided  by  this  court:  See  77  Or.  195  (150  Pac.  855). 
The  decree  of  the  Circuit  Court  sustaining  the  de- 
murrer to  the  complaint  was  affirmed.  Those  matters, 
therefore,  which  were  included  in  the  complaint  in  the 
former  case  will  not  be  particularly  mentioned  herein. 

The  plaintiffs  allege  that  the  contracts  entered  into 
by  the  city  and  the  corporations  named  are  not  valid, 
for  the  reason  that  they  are  not  authorized  by  the 
charter  amendment  and  are  repugnant  to  Article  XI, 
Section  9,  of  the  Constitution  of  Oregon.  It  is  speci- 
fied that  the  contract  does  not  provide  for  the  con- 
struction of  a  standard  gauge  railroad  from  the  City 
of  Roseburg  to  a  point  on  the  North  Umpqua  River  at 
its  intersection  with  the  western  boundary  of  the  Cas- 
cade Range  Forest  Reserve,  and  that  the  city  has  no 
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authority  to  attempt  to  enter  into  an  agreement  for 
the  construction  of  only  a  part  of  such  railroad ;  that 
the  contracts  attempted  to  be  entered  into  with  the 
corporations  named  are  illegal,  an  abuse  of  the  power 
vested  in  the  defendant  officers  of  the  city,  and  an 
attempt  by  subterfuge  to  tax  the  taxpayers  of  the 
municipality,  including  the  plaintiffs,  for  private  pur- 
poses, in  violation  of  the  Constitution  of  the  State  of 
Oregon,  and  that  of  the  United  States ;  also,  that  they 
are  for  the  purpose  of  raising  money  for,  or  loaning 
credit  of  the  city  to  or  in  aid  of  Kendall  Bros.,  or  the 
Eoseburg  &  Eastern  Railroad  Company,  or  other  own- 
ers of  timber  land  along  the  route  of  the  proposed 
railroad,  in  violation  of  Article  XI,  Section  9,  of  the 
Constitution. 

The  prayer  of  the  complaint  is  that  the  contracts  be 
canceled,  held  for  naught,  and  that  the  city  be  enjoined 
from  attempting  to  issue  or  sell  the  bonds  mentioned. 

As  far  as  it  is  deemed  necessary  to  recite,  the  sub- 
stance of  the  main  contract  of  July  15,  1915,  now  in 
controversy,  is  as  follows : 

*  *  Witnesseth,  that  whereas,  the  city  proposes  to  con- 
struct a  railroad  of  standard  gauge  and  substantial 
construction  from  the  City  of  Eoseburg,  northeasterly 
to  the  North  Umpqua  Eiver  and  thence  up  the  North 
Umpqua  Eiver  to  its  intersection  with  the  western 
boundary  of  the  Umpqua  National  Forest  for  the  pur- 
pose of  inducing  the  location  of  sawmills  at  or  near 
the  said  City  of  Eoseburg  and  the  delivery  to  said  saw- 
mills of  timber  now  standing  in  said  National  Forest 
and  for  sale  by  the  United  States  government;  and 
also  for  the  purpose  of  transporting  the  timber,  be- 
longing to  private  individuals,  corporations  or  syndi- 
cates tributary  to  the  North  Umpqua  Eiver  and  to 
Little  Eiver ;  and  for  the  further  purpose  of  affording 
to  any  and  all  persons,  companies  and  associations 
equal  transportation  facilities  for  the  transportation 
of  all  said  sawlogs,  timber  and  other  products  of  the 
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forests  without  discrimination  either  as  to  rates  or 
service : 

*'Now,  therefore,  in  consideration  of  the  railroad 
company  constructing  a  standard  gauge  railroad  of 
substantial  construction  from  the  City  of  Eoseburg 
easterly  to  the  North  Umpqua  River  and  thence  up 
said  river  to  its  intersection  with  the  western  boimdary 
of  the  Umpqua  National  Forest,  the  city  undertakes 
and  agrees  to  pay  to  the  railroad  company  the  sum  of 
three  hundred  thousand  dollars  ($300,000.00)  in  law- 
ful money  of  the  United  States  of  America,  or  in 
bonds  of  said  city  bearing  interest  at  the  rate  of  5  per 
cent  per  annum  payable  semi-annually  at  the  option 
of  the  city,  and  the  city  further  aerrees  to  provide  the 
right  of  way  for  said  railroad,  said  right  of  way  to  be 
of  the  usual  width  taking  into  consideration  the  nature 
of  the  ground  through  which  said  right  of  way  has 
been  or  shall  be  hereafter  located,  and  further  agrees 
to  lease  to  said  railroad  company  for  a  period  of  sixty 
years  said  railroad  when  the  same  shall  have  been 
constructed. '* 

The  contract  then  provides  that  the  city  pay  to  the 
railroad  company  $9,000  per  mile  for  every  mile  of 
road  completed  to  Rock  Creek,  ready  for  the  rolling 
stock  and  general  traflSc ;  $4,500  per  mile  for  work  done 
at  isolated  places  and  disconnected  portions;  and 
$11,000  per  mile  for  that  portion  of  the  railroad  ex- 
tending from  Rock  Creek  to  Umpqua  National  Forest, 
when  completed.  The  balance  of  the  sum  of  $300,000 
remaining  in  the  city  treasury  is  directed  to  be  paid  to 
the  railroad  company  as  soon  as  the  railroad  shall  be 
completed  to  the  National  Forest.  It  is  further  pro- 
vided as  follows: 

''The  railroad  company  for  and  in  consideration  of 
the  promises  and  undertakings  of  the  city  agrees  to 
construct  a  railroad  of  standard  gauge  and  of  substan- 
tial construction,  with  no  grade  in  excess  of  2i/^  per 

cent  from  the  City  of  Roseburg  to  the  western  bound- 
so  o^.- 
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ary  of  the  tlmpqua  National  Forest  at  its  intersection 
with  the  North  Umpqua  River,  and  to  furnish  at  its 
own  charge  and  expense  all  material,  depots,  sidings, 
spurs  and  other  conveniences  necessary  for  the  proper 
operation  of  said  railroad  for  the  accommodation  of 
the  public  as  may  be  required  under  the  law  of  the 
state;  to  fence  said  railroad  right  of  way;  to  place 
thereon  leased  steel  rails  weighing  not  less  than  56 
pounds  per  yard ;  to  equip  said  railroad  with  the  neces- 
sary rolling  stock ;  to  maintain  and  keep  said  railroad 
in  good  repair,  and  operate  the  same  continuously  for 
both  passenger  and  freight  service  as  a  common  car- 
rier, and  to  pay  the  city  as  a  rental  the  sum  of  25 
per  cent  of  the  net  profits  earned  by  said  railroad 
during  the  term  of  said  lease.  Said  sum  of  25  per 
cent  shall  be  paid  by  the  railroad  company  to  the  city 
on  the  first  day  of  August  for  all  sums  earned  during 
the  six  months  ending  on  the  thirtieth  day  of  June  oi 
each  year,  and  on  the  first  day  of  February  for  all  sums 
earned  during  the  six  months  ending  with  the  thirty- 
first  day  of  December  of  each  year.'* 

In  the  stipulation,  the  railroad  company  also  agrees 
to  transport  all  the  sawlogs  and  other  products  of  the 
forests  delivered  to  it  at  any  suitable  point  on  the  rail- 
road at  a  reasonable  rate  without  discrimination.  The 
contract  then  states : 

*'The  railroad  company  hereby  further  agrees  to 
pay  all  taxes  and  other  public  charges  of  every  kind 
and  nature  which  may  be  lawfully  assessed  or  levied 
upon  or  against  said  railroad  or  said  city  on  account 
of  said  railroad  during  the  term  of  said  lease.  And 
said  railroad  company  hereby  agrees  to  hold  and  save 
harmless  the  city  from  all  liability  on  account  of  any 
such  taxes  or  public  charges  during  the  term  of  said 
lease.  * ' 

It  is  agreed  that  active  work  of  construction  com- 
mence within  30  days  and  be  prosecuted  diligently  and 
continuously  so  far  as  practicable  until  the  completion 
of  the  railroad  between  the  City  of  Eoseburg  and  Rock 
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Creek,  the  same  to  be  continued  to  the  western  bound- 
ary of  the  Umpqua  National  Forest  at  its  intersec- 
tion with  the  North  Umpqua  River,  so  as  to  have  it 
completed  to  that  point  within  five  years  from  the  tak- 
ing effect  of  the  agreement,  and  as  much  sooner  as 
there  shall  be  any  demand  or  opportunity  for  trans- 
porting sawlogs  or  other  products  of  the  forest  from 
the  National  Forest. 

It  is  further  specified  that  the  City  of  Roseburg 
shall  have  a  voice  in  fixing  the  freight  rates  which  may 
be  charged,  but  does  not  provide  that  the  municipality 
shall  control  the  matter.  In  consideration  of  the  dona- 
tion of  a  mill  site  and  the  construction  of  the  railroad, 
the  lumber  corporation  agrees  with  the  city  to  com- 
plete and  equip  a  modem  sawmill  of  certain  capacity 
ready  for  operation  as  soon  as  the  railroad  shall  be 
finished  to  Rock  Creek;  and  guarantees  the  perform- 
ance of  the  contract  by  the  railroad  company.  The 
agreement  continues  thus: 

''It  is  further  agreed  and  understood  by  and  be- 
tween the  city  and  the  said  railroad  company  that  'net 
profits'  as  herein  employed  shall  be  taken  to  mean  all 
receipts  of  the  said  railroad  company  less  the  actual 
expense  of  operating  and  maintaining  the  same,  and 
the  taxes  lawfully  assessed  against  and  levied  upon 
said  railroad  and  its  equipment.  All  sums  of  money 
paid  out  by  said  railroad  company  for  the  lease  of 
said  rails  and  as  damages  to  any  persons  resulting 
from  the  construction,  operation  and  maintenance  of 
said  railroad  shall  be  included  as  operating  expenses.*' 

Other  provisions  of  the  contract  will  be  noticed  here- 
after. Another  contract  was  executed  by  the  same 
parties  on  the  same  day  stipulating  that  the  contract 
first  mentioned  should  be  placed  in  escrow  in  a  bank 
in  Roseburg  until  the  city  should  acquire  the  right  of 
way  for  the  railroad  and  the  fair-ground  site  should 
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be  conveyed  to  the  lumber  company,  and  during  the 
pendency  of  the  suit  in  regard  to  the  bond  issue.  The 
proposed  railroad  is  between  32  and  33  miles  in  length, 
a  distance  of  18  or  20  miles  on  an  air  line.  It  appears 
that  the  city  made  no  maps,  plans  or  specifications  for 
the  construction  of  the  road,  and  the  contract  does  not 
provide  for  the  same.  The  matter  is  apparently  left 
wholly  to  the  corporations. 

In  order  to  further  indicate  the  position  of  defend- 
ants, we  find  it  stated  in  the  brief  of  the  learned  coun- 
sel that  J.  L.  and  A.  S.  Kendall  are  large  lumber 
manufacturers  owning  an  extensive  tract  of  timber 
tributary  to  North  Umpqua  Eiver  east  of  Boseburg, 
and  that  they  were  induced  by  the  citizens  of  Bose- 
burg to  consider  the  proposition  of  establishing  a  saw- 
mill in  that  locality.  It  appears  that  there  are  other 
immense  tracts  of  timber  in  that  vicinity,  a  large  part 
of  which  are  in  the  National  Forest,  subject  to  sale. 
We  quote  from  the  brief  of  defendants  as  follows : 

*'The  interest  of  the  city  in  the  matter  is  to  cause 
to  be  established  in  its  vicinity  sawmills  and  kindred 
enterprises  for  the  manufacture  of  that  timber  into 
the  useful  products  for  which  it  is  fitted.  In  order  to 
secure  the  enterprises  at  all  near  Boseburg  it  is  neces- 
sary to  have  a  way  of  transporting  the  logs  from  the 
mountains  to  the  city.  The  Kendalls  were  induced  by 
the  citizens  of  Boseburg  to  agree  to  establish  a  saw- 
mill at  Boseburg  on  condition  of  the  construction  of  a 
railroad  from  Boseburg  to  the  National  Forest  by  the 
city.*' 

The  defendants  state  that  there  was  no  attempt  in 
the  contract  to  go  into  the  details  of  the  building  of 
the  roadbed  or  to  prescribe  its  equipment  minutely, 
*'nor  was  there  any  necessity  for  thaf  The  design 
of  the  city  was  to  secure  the  construction  of  a  stand- 
ard gauge  railroad  substantially  completed  and  prop- 
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eriy  equipped  to  take  care  of  the  traflSc  which  would 
be  offered  to  it.  By  leasing  the  railroad  to  the  com- 
pany for  60  years,  the  defendants  say  it  would  be  of 
interest  to  the  railroad  company  to  properly  construct 
and  maintain  the  same : 

**In  all  probability  [quoting  from  defendants' 
brief]  every  tie  that  is  used  in  the  construction  of  this 
railroad,  every  rail  that  will  be  placed  upon  the  ties, 
and  every  bolt,  fish-plate,  and  all  other  appliances,  will 
have  been  worn  out  before  the  expiration  of  the  sixty 
years.  •  •  '* 

It  is  contended  by  the  defendants  that  the  city  will 
be  the  absolute  owner,  with  the  exception  of  the  leased 
rails  Bevebsed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Rice  dk  Orcutt,  Mr,  Carl  E.  Wimherly,  Mr. 
Albert  Abraham  and  Mr.  Oliver  P.  Coshow,  with  oral 
arguments  by  Mr.  Dexter  Rice  and  Mr.  Wimberly. 

Mb.  Justicjb  Bean  delivered  the  opinion  of  the  court. 

It  is  contended  upon  the  part  of  the  plaintiffs:  (1) 
That  the  contract  executed  on  July  15, 1915,  is  not  one 
authorized  by  the  charter  amendment.  (2)  That  in 
order  to  comply  with  the  charter  the  contract  should 
provide  that  the  city  will  construct  and  own  by  the 
issuing  of  bonds  in  the  sum  of  not  more  than  $300,000 
a  standard  gauge  railroad  between  the  points  of  ter- 
mini named.  (3)  That  a  grade  for  a  logging  road 
and  some  ties  do  not  constitute  a  standard  gauge  rail- 
road; that  such  a  railroad  between  given  points  re- 
quires that  there  be  the  right  of  way,  the  grade,  the 
ties,  the  ballasting,  the  rails,  the  spikes,  the  plates  con- 
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necting  the  rails^  the  rolling  stock,  the  depots,  the 
repair-shops,  and  in  fact  everything  that  is  necessary 
to  a  going  operating  railroad — citing  4  Words  and 
Phrases  (2  ed.),  pp.  95-102;  Thompson-Houston  Co. 
V.  Simon,  20  Or.  60,  68  (25  Pac.  147,  23  Am.  St.  Rep. 
86,  10  L.  R.  A.  251) ;  Oswego  D.  d  R.  By.  Co.  v.  Cohh, 
66  Or.  587,  592  (135  Pac.  181) ,  and  other  authorities. 
(4)  That  the  charter  amendment  and  the  contract  are 
an  attempt  to  evade,  and  are  in  conflict  with,  Article 
XI,  Section  9,  of  the  Constitution  of  Oregon,  by  pro-. 
viding  a  conamingling  of  city  and  private  funds  into  a 
partnership  in  a  sawmill  and  logging  railroad  project 
for  the  benefit  of  the  corporations. 

It  is  pleaded  and  contended  on  the  part  of  defend- 
ants that  the  contract  in  question  was  adjudicated  in 
Pearce  v.  Roseburg,  77  Or.  195  (150  Pac.  855).  They 
submit  that  the  agreement  executed  by  the  city  coun- 
cil is  in  conformity  with  the  charter  amendment,  and  is 
not  repugnant  to  the  Constitution;  that  the  railroad 
is  all  owned  in  fee  simple  by  the  City  of  Roseburg,  and 
that  there  is  no  mingling  of  private  and  pubUc  funds. 

1, 2.  The  case  of  Pearce  v.  Roseburg  was  decided 
upon  a  demurrer  to  the  complaint;  therefore  the  only 
matters  that  were  determined  were  those  contained  in 
that  pleading.  The  contract  in  question  was  not  exe- 
cuted until  after  the  former  suit  was  instituted,  and 
was  mentioned  therein  only  in  a  general  way.  But 
the  material  provisions  which  are  opposed  in  the  pres- 
ent suit  were  not  set  forth  in  the  former.  Naturally, 
the  details  of  that  instrument  could  not  be  given  when 
it  was  not  in  existence.  The  contract  is  set  out  in  haec 
verba  in  the  complaint  in  this  case,  and  there  are 
many  facts  detailed  which  were  not  contained  in  the 
former  adjudication.  Summarizing,  this  litigation 
may  be  distinguished  from  the  former  as  follows :  (1) 
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The  parties  are  not  the  same;  (2)  The  issues  are  not 
the  same;  (3)  The  subject  matter  of  the  suit,  to  wit, 
the  contract  of  July  15,  1915,  was  not  in  existence  at 
the  time  the  former  suit  was  begun  nor  when  it  was 
decided  by  the  Circuit  Court :  See  23  Cyc.  1172.  The 
case  of  Pearce  v.  Roseburg  having  been  decided  upon 
demurrer  to  the  complaint,  the  decree  therein  is  not 
res  adjvdicata  of  the  present  suit,  wherein  different 
facts  are  alleged,  issues  made  up  and  testimony  taken : 
O'Hara  v.  Parker,  27  Or.  156,  163  (39  Pac.  1004); 
Pruitt  V.  MtUdrick,  39  Or.  353,  358  (65  Pac.  20); 
Hoover  v.  King,  43  Or.  281  (72  Pac.  880,  99  Am.  St. 
Rep.  754,  65  L.  R.  A.  790) ;  Burnett  v.  Marrs,  62  Or. 
601  (125  Pac.  838) ;  Gould  v.  Evansville  S  C.  R.  R.  Co., 
91  U.  S.  526,  534  (23  L.  Ed.  416) ;  23  Cyc.  1155 ;  24  Am. 
&  Eng.  Ency.  of  Law  (2  ed.),  p.  769). 

3.  It  will  be  necessary,  therefore,  to  consider  the 
contract  as  set  forth  in  the  complaint  and  referred  to 
in  the  answer.  First,  it  should  be  noticed  that  by  the 
language  of  the  charter  amendment  the  common  coun- 
cil of  the  City  of  Roseburg  is  granted  power  to  con- 
struct a  standard  gauge  railroad  which  shall  be  a  com- 
mon carrier  from  the  city  to  a  certain  point  on  the 
western  boundary  of  the  Cascade  Range  Forest  Re- 
serve, and  for  that  purpose  to  issue  $300,000  in  5  per 
cent  bonds,  payable  in  30  years,  and  which  may  at  the 
option  of  the  city  be  paid  in  10  years.  The  council  is 
directed  to  enter  into  a  contract  for  the  construction 
of  the  railroad  and  permitted  to  lease  the  same.  The 
charter  authorizes  the  levy  of  an  annual  tax  for  the 
payment  of  the  interest  and  principal  of  the  bonds. 
It  makes  plain  provisions  for  a  public  utility,  that  is, 
for  a  complete  railroad  to  be  owned  by  the  city.  It 
does  not  contemplate  that  the  municipality  shall  own 
or  lease  a  part  of  a  railroad  for  the  whole  of  the  dis- 
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tance^  nor  all  of  it  for  a  portion  of  the  distance.  An 
examination  of  the  different  provisions  of  the  contract 
executed  by  the  city  and  the  corporations  discloses  that 
the  former  is  not  to  own  all  the  railroad,  and,  except 
upon  certain  contingencies  which  may  or  may  not 
arise,  it  is  at  least  doubtful  if  it  is  intended  by  the 
terms  of  the  contract  that  eventually,  or  at  the  end 
of  the  term  of  the  lease,  the  municipality  shall  have 
the  benefit  of  any  considerable  portion  thereof  other 
than  the  right  of  way  and  roadbed  of  an  abandoned 
logging  railroad. 

4.  Viewing  the  matter  in  the  light  most  favorable 
to  the  city,  we  find  that  after  the  road  is  completed  the 
railroad  company  has  the  right  to  purchase  its  inter- 
est in  the  road  at  any  time  within  60  years  for  the  sum 
of  $300,000.  This  option  is  subject  to  the  right  of  the 
city,  in  case  it  has  an  opportunity  to  sell  the  road  and 
after  90  days'  notice  to  the  railroad  company,  that 
company  failing  to  exercise  its  option,  to  sell  to  any 
purchaser  '*  subject  to  the  right  of  the  contracting  par- 
ties as  herein  defined."  It  is  mutually  understood 
that  in  case  of  sale  by  either  of  the  contracting  parties 
during  the  term  of  the  lease,  any  sum  realized  in  ex- 
cess of  the  cost  of  constructing  and  equipping,  and 
any  deficit  incurred  in  operating  and  maintaining  the 
railroad,  shall  be  divided  between  the  city  and  the  rail- 
road company  in  proportion  to  their  investments 
therein.  (No  provision  appears  to  be  made  in  case 
of  loss  or  sale  for  less  than  cost.)  This  stipulation 
clearly  shows  that  the  railroad  company  owns  an  in- 
terest in  the  road.  The  contract  provides  that  in  case 
of  sale  by  either  party  the  interest  of  both  shall  be 
carefully  guarded  so  as  to  secure  to  the  lumber  corpo- 
ration the  delivery  of  sawlogs  at  its  mills  upon  just 
and  equitable  rates.    It  stipulates  that : 
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* '  The  lumber  corporation  may  have  the  right  to  use 
said  railroad  to  skid  and  load  logs  and  other  timber 
and  transport  them  in  its  own  cars  and  with  its  own 
locomotives  or  other  power  to  its  own  mills  on  or 
along  said  railroad  constructed  at  the  time  of  said  sale 
upon  payment  of  a  reasonable  compensation  for  such 
privilege/' 

It  is  clear  that  the  city's  interests  are  closely  en- 
twined with  those  of  the  other  two  contracting  parties. 
A  sale  cannot  be  made  by  the  municipality  without 
amicable  arrangements  being  made  with  the  other  par- 
ties. Its  funds  are  proposed  to  be  commingled  with 
other  private  funds.  The  interests  of  the  city  and 
the  railroad  company  are  interdependent.  The  city 
stands  sponsor  for  the  payment  of  the  principal  and 
interest  of  the  bonds,  and  its  credit  and  funds  would 
certainly  be  utilized  for  the  benefit  of  the  railroad 
company.  The  project  may  be  well  described  as  a 
partnership  transaction. 

The  evidence  in  the  case  shows  that  the  estimated 
cost  of  the  railroad  is  between  $600,000  and  $750,000. 
The  contract  as  executed  is  not  one  authorized  by  the 
charter  as  amended  by  the  legal  voters.  In  other 
words,  the  legal  voters  of  Eoseburg  did  not  vote  to 
issue  bonds  either  partially  or  wholly  for  the  benefit 
of  any  persons  or  corporations  other  than  the  city. 
Article  XI,  Section  9,  of  the  Constitution  of  Oregon  is 
as  follows : 

*'No  county,  city,  town,  or  other  municipal  corpora- 
tion, by  vote  of  its  citizens  or  otherwise,  shall  become 
a  stockholder  in  any  joint  stock  company,  corporation, 
or  association  whatever,  or  raise  money  for,  or  loan 
its  credit  to,  or  in  aid  of,  any  such  company,  corpora- 
tion, or  association.'* 

Section  5  of  the  same  article  emphasizes  this  provi- 
sion.   It  directs  that: 
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**Acts  of  legislative  assembly  incorporating  towns 
and  cities  shall  restrict  their  powers  of  taxation,  bor- 
rowing money,  contracting  debts,  and  loaning  their 
credit.'* 

The  cases  are  not  numerous  in  which  the  courts 
have  considered  the  question  of  the  right  of  a  munici- 
pality to  have  a  part  ownership  of  property.  That  of 
Alter  V.  Cincinnati,  56  Ohio  St.  47,  60  (35  L.  E.  A.  737, 
note),  plainly  lays  down  the  rule  that: 

* '  There  can  be  no  union  of  public  and  private  funds 
or  credit  nor  of  that  which  is  produced  by  such  funds 
or  credit.'* 

The  basis  of  this  doctrine  is  the  provision  of  the 
Ohio  Constitution,  Article  Vlll,  Section  6,  which  is 
as  follows : 

''The  General  Assembly  shall  never  authorize  any 
county,  city,  town,  or  township,  by  vote  of  its  citizens 
or  otherwise,  to  become  a  stockholder  in  any  joint 
stock  company,  corporation,  or  association  whatever; 
or  to  raise  money  for,  or  loan  its  credit  to,  or  in  aid  of, 
any  such  company,  corporation,  or  association.'' 

This  language  is  practically  identical  with  Section  9, 
Article  XI,  of  our  Constitution.  This  constitutional 
provision  of  Ohio  was  interpreted  in  Walker  v,  Cin- 
cinnati, 21  Ohio  St.  15  (8  Am.  Eep.  24),  as  follows: 

''The  mischief  which  this  section  interdicts  is  a  busi- 
ness partnership  between  a  municipality  or  subdivi- 
sion of  the  state,  and  individuals,  or  private  corpora- 
tions or  associations.  It  forbids  the  union  of  public 
and  private  capital  or  credit  in  any  enterprise  what- 
ever. ' ' 

The  statute  under  consideration  in  that  case  was 
held  constitutional  because  the  court  did  not  consider 
that  it  violated  the  Constitution  as  thus  interpreted. 
In  later  cases  in  that  state,  however,  statutes  have 
been  held  unconstitutional  by  application  of  the  same 
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doctrine:  Taylor  v.  Ross  County  Commissioners,  23 
Ohio  St.  22;  Wyscaver  v.  Atkinson,  37  Ohio  St.  97. 
Pleasant  Township  v.  Aetna  Life  Ins.  Co.,  138  U.  S. 
74  (34  L.  Ed.  864,  11  Sup.  Ct.  Rep.  215),  is  a  case 
where  the  prohibition  of  the  mingling  of  public  and 
private  funds  is  approved. 

The  written  Constitution  of  Oregon  is  the  most  sol- 
emn declaration  of  the  people  in  regard  to  the  powers 
of  the  state  and  its  agencies  or  municipalities.  It  has 
their  unqualified  approval.  The  authorized  officers  in 
the  state  are  required  to  take  an  oath  to  support  it  be- 
fore they  are  qualified  to  enter  upon  their  work.  It 
is  not  a  pleasurable  duty  to  curb  the  action  of  the 
municipal  officers  of  an  enterprising  city  when  they 
transcend  the  limits  of  their  municipal  charter  or  of 
our  organic  law,  yet  the  courts  cannot  shirk  such  duty 
when  the  case  demands.  In  determining  a  question 
under  the  Constitution,  the  scope  and  effect  of  an  act 
or  contract  are  proper  for  consideration.  The  view 
of  the  court  is  never  limited  to  the  mere  letter.  The 
agreement  above  noted  is  inimical  to  Article  XI,  Sec- 
tion 9,  and  should  be  so  declared. 

There  are  some  phases  of  the  contract,  the  pream- 
ble and  other  provisions,  which  strongly  indicate  that 
the  main  purpose  thereof  on  the  part  of  the  municipal 
officers  is  to  obtain  the  location  and  operation  of  saw- 
mills near  the  city  and  to  accelerate  the  general  busi- 
ness of  the  community,  with  little,  if  any  expectation 
by  them  of  any  other  return  of  the  funds  to  be  in- 
vested. The  agreement  that  in  case  of  the  sale  of  the 
railroad  the  lumber  corporation  shall  have  the  right 
to  use  the  road  for  the  transportation  of  its  timber  on 
cars  and  with  engines  of  its  own  would,  under  ordi- 
nary business  conditions,  prevent  any  such  sale.  The 
lumber  company  appears  to  be  the  principal  pros- 
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pective  user  of  the  road.  There  are  no  provisions 
as  to  fixing  rates  so  that  the  city  could  reasonably 
expect  that  the  lumber  corporation,  or  its  ally,  the  rail- 
road company,  would  so  adjust  the  rates  for  carrying 
logs  that  there  would  be  any  *'net  profits''  to  aid  the 
municipality  in  liquidating  the  interest  on  the  bonds. 
The  time  of  the  operation  of  the  proposed  railroad 
and  sawmill  is  not  definitely  agreed  upon,  but  is  left 
to  the  good  faith  of  the  Kendall  brothers  in  a  general 
way,  as  are  many  other  essential  arrangements. 
Whatever  their  intentions  may  be,  their  stock  in  the 
corporations  is  subject  to  transfer  at  any  time.  In 
short,  the  whole  scheme  seems  to  contemplate  a  tem- 
porary utility  such  as  logging  railroads  usually  are. 
With  the  timber  transported,  and  the  leased  rails  and 
the  equipment  belonging  to  the  corporations  removed, 
the  city  would  have  a  roadbed,  some  old  ties,  and  a 
fenced  right  of  way  left  which,  under  ordinary  condi- 
tions would  be  of  but  little  value,  a  mere  shell:  See 
Avery  v.  Job,  25  Or.  512,  525  (36  Pac.  293). 

5, 6.  Another  phase  of  the  proposition  is  that  if  the 
road  should  be  somewhat  permanently  constructed  and 
equipped,  the  interest  on  $300,000  at  5  per  cent  per 
annum  for  60  years  would  be  treble  that  amount,  or 
$900,000.  Immediately  before  the  end  of  that  period 
the  company  would  have  the  right  to  purchase  from 
the  city  for  the  smaller  figure  named,  while  the  latter 
might  be  required  to  pay  approximately  the  larger 
amount.  Under  such  circumstances,  can  it  be  said 
that  the  city  is  not  attempting  to  raise  money  for,  or 
loan  its  credit  to,  or  in  aid  of,  the  corporations! 
Viewed  from  any  standpoint  indicated  by  the  contract 
it  is  a  plain  violation  of  our  organic  law.  The  funds 
of  a  municipality  are  for  public  purposes.  There  is 
the  inherent  condition  attached  to  all  public  utilities 
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constructed  at  the  expense  or  on  the  credit  of  a  munici- 
pality that  they  shall  be  public  in  their  character:  3 
Dillon,  Mun.  Corp.  (5  ed.),  §  1293.  At  the  close  of 
this  section  it  is  stated  thus : 

**If  the  enterprise  is  of  such  a  character  that  it  may 
justly  be  described  as  indicating  an  underlying  pur- 
pose different  from  the  city 's  use  and  convenience,  and 
creates  in  the  impartial  mind  a  conviction  that  the  use 
and  benefit  of  the  city  are  but  pretexts  disguising  some 
foreign  and  ulterior  end,  the  attributes  of  a  city  pur- 
pose must  be  denied  to  it.'* 

It  follows  that  the  decree  of  the  lower  court  must  be 
reversed  and  one  entered  here  declaring  the  contracts 
mentioned  void,  enjoining  the  enforcement  thereof, 
and  inhibiting  the  issuance  of  the  $300,000  in  bonds. 
It  is  so  ordered.  Bevebsbd.    Beheabinq  Denied. 

Mb.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 


i^ii* 


Denied  June  9,  1916. 

On  Petition  fob  Beheabino. 

(157  Pac.  1065.) 

Mr.  Carl  E.  Wimberly,  Mr.  Albert  Abraham, 
Messrs.  Rice  d  Orcutt  and  Mr.  Oliver  P.  Coshow,  for 
the  petition. 

Mr.  Ralph  R.  Duniway,  contra. 

In  Banc  Mb.  Justice  Habbis  delivered  the  opinion 
of  the  court. 

7.  Much  space  is  given  in  the  60  pages  of  the  peti- 
tion for  a  rehearing  to  a  discussion  of  the  benefits  to 
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be  derived  from  the  proposed  pailroad,  and  emphasis 
is  placed  upon  the  fact  that  the  taxpayers  have  by  a 
large  majority  voted  for  the  improvement.  The  court, 
however,  can  neither  inquire  whether  the  railroad 
promises  to  be  a  paying  or  losing  investment,  nor  ask 
whether  a  few  or  many  want  the  improvement.  The 
wisdom  of  constructing  the  proposed  railroad  is  a 
question  which  must  be  asked  and  answered  by  no  one 
except  the  voters  in  Roseburg;  and  the  fact  that  there 
are  many  for  and  only  a  few  against  the  contracts  can- 
not even  be  noticed  in  determining  the  question  of  the 
legality  of  the  contracts.  The  Constitution  is  a  shield 
with  which  any  citizen  may  ward  off  any  attempted 
invasion  of  his  rights,  regardless  of  the  numbers  who 
may  be  interested.  The  prominent  question  presented 
by  this  litigation  is  whether  the  contracts  signed  by 
the  City  of  Roseburg,  the  Roseburg  &  Eastern  Rail- 
road Company  and  the  Kendall  Lumber  Corporation 
are  illegal;  and  we  concluded  that  the  contracts  are 
illegal  because  they  infringe  upon  the  Constitution. 
On  account  of  the  importance  of  the  questions  involved 
we  have  for  the  second  time  given  much  attention  to 
a  consideration  of  them,  notwithstanding  the  fact  that 
the  opinion  delivered  by  Mr.  Justice  Bean  expressed 
the  conclusions  at  which  we  arrived  after  deliberating 
upon  every  phase  of  the  legal  questions  presented  by 
this  litigation.  After  again  examining  the  contentions 
made  in  the  record,  we  have  reached  the  same  conclu- 
sions at  which  we  hitherto  arrived,  and  we  still  adhere 
to  the  reasoning  and  conclusion  of  the  original  opinion 
holding  that  the  contracts  are  in  violation  of  the  Con- 
stitution. 

The  petitioners  express  some  concern  lest  the  origi- 
nal opinion  might  be  misunderstood  when,  after  direct- 
ing the  entry  of  a  decree  voiding  the  contracts,  it  con- 
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eludes  by  *  inhibiting  the  issuance  of  the  $300,000  in 
bonds.'*  The  opinion  in  Pearce  v.  Rosehurg,  77  Or. 
195  (150  Pac.  855),  establishes  the  validity  of  the  char- 
ter amendment.  The  opinion  in  Hunter  v.  Rosehurg, 
ante,  p.  588  (156  Pac.  267),  goes  no  further  than  to 
hold  that  the  contracts  signed  by  the  city,  the  railroad 
company,  and  the  lumber  company  violated  stated  pro- 
visions of  the  Constitution,  and  therefore  the  issuance 
of  bonds  in  furtherance  of  those  illegal  contracts  was 
inhibited.  The  amendment  to  the  charter  being  legal, 
the  city  would  have  the  right  to  exercise  the  power  con- 
ferred by  the  amendment.  The  opinion  does  not  con- 
tain any  language  which  prohibits  the  issuance  of 
bonds  to  carry  out  a  legal  contract.  With  a  valid 
charter  and  given  a  legal  contract  for  the  construction 
of  a  railroad,  the  city  could  issue  bonds  to  carry  out 
such  a  contract  because  Section  157  of  the  charter  au- 
thorizes the  conamon  council  to  issue  bonds  of  the  city 
^  ^  for  the  purpose  of  raising  the  necessary  funds  to  con- 
struct said  railroad.*' 

The  petition  for  a  rehearing  is  denied. 

Behbabinq  Denied. 

Mb.  Justice  Eakin  absent. 


Submitted  on  brief  May  31,  petition  dismissed  Jnne  6,  1916. 

CENTRAL  OREGON  IRR.  CO  v.  PUBLIC  SER^ 

VICE  COMMISSION. 

(157  Pac.  1070.) 

Oonrts — Jurisdiction  of  Supreme  Ctourt — ^Problbitlon. 

1.  Under  Article  VTI,  Section  2,  of  the  Constitution,  as  amended 
November,  1910,  to  provide  that  the  Supreme  Court  might  take  original 
jurisdiction  in  mandamus^  quo  warranto  and  habeas  corpus  proceed- 
ings, and  Article  Vn,  Section  6,  of  the  Constitution,  giving  it  jurisdic- 
tion only  to  revise  the  final  decisions  of  the  Circuit  Courts,  and  Article 


608     Central  Ob.  Ibr.  Co.  v.  Pubuc  Seeviob  Com*     [80  Or. 

vii,  Section  9,  of  the  Ck>n8titation,  declaring  all  judicial  power  not 
▼ested  bj  the  Constitution  or  laws  ezclnsively  in  gome  other  court  to 
belong  to  the  Circuit  Courts,  the  Supreme  Court  had  no  jurisdiction 
of  an  original  proceeding  by  an  irrigation  company  to  secure  a  pre- 
rogative writ  of  prohibition  restraining  the  Public  Service  Commission 
and  an  association  from  doing  anything  in  respect  to  the  association's 
oomplaint  before  the  commission. 

[As  to  when  the  writ  of  prohibition  lies,  see  notes  in  12  Am. 
Dec  604;  18  Ant  Dec  288;  111  Am.  St  Bep.  929. 

Original  proceeding  in  Supreme  Court. 

In  Banc.    Statement  by  Mb.  Justice  Bubnbtt. 

It  seems  from  the  petition  that  the  Central  Oregon 
Irrigation  Company  Water  Users'  Association  has 
preferred  a  complaint  of  some  sort  to  the  Public  Ser- 
vice Commission  against  the  petitioner.  This  is  an 
original  proceeding  in  this  court  to  secure  a  preroga- 
tive writ  of  prohibition  restraining  and  forbidding  the 
present  respondents  from  doing  anything  in  respect  to 
the  complaint  before  the  commission. 

The  defendants  have  demurred  generally  to  the  peti- 
tion before  us. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Eule  18:  56  Or.  622  (117  Pac.  xi). 

Petthon  Disbossed. 

For  petitioner  there  was  a  brief  submitted  over  the 
names  of  Mr.  Jesse  Stearns  and  Mr.  Denton  G.  Bur- 
dick. 

Contra,  there  was  a  brief  submitted  by  Mr.  George 
M.  Brown,  Attorney  General,  and  Mr.  Harvey  H.  De 
Armond. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  Section  2  of  Article  VII  of  the  state  Constitution, 
as  amended  by  the  plebiscite  of  November,  1910,  reads 
thus: 
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*'The  courts,  jurisdiction,  and  judicial  system  of 
Oregon,  except  so  far  as  expressly  changed  by  this 
amendment  shall  remain  as  at  present  constituted  until 
otherwise  provided  by  law.  But  the  Supreme  Court 
may,  in  its  own  discretion,  take  original  jurisdiction 
in  mandamus,  quo  warranto,  and  hai)eas  corpus  pro- 
ceedings. * ' 

The  function  of  the  Supreme  Court  in  the  judicial 
system  of  the  state,  which  was  thus  perpetuated  until 
otherwise  changed  by  future  legislation,  is  defined  and 
limited  by  Section  6  of  the  original  Article  VII  of  the 
organic  law  in  these  words : 

^  ^  The  Supreme  Court  shall  have  jurisdiction  only  to 
revise  the  final  decisions  of  the  Circuit  Courts.'* 

A  furth'er  restriction  is  found  in  Section  9  of  the 
same  original  article,  viz. : 

**A11  judicial  power,  authority,  and  jurisdiction  not 
vested  by  this  Constitution,  or  by  laws  consistent 
therewith,  exclusively  in  some  other  court,  shall  belong 
to  the  Circuit  Courts.'* 

The  present  litigation  cannot  be  classified  under 
either  mandamurs,  quo  warranto  or  habeas  corpus, 
which  are  the  only  instances  in  which  this  court  can 
assume  original  jurisdiction,  even  in  its  discretion.  In 
some  cases,  such  as  Livesley  v.  Krebs  Hop  Co.,  57  Or. 
352  (97  Pac.  718,  107  Pac.  460,  112  Pac.  1),  we  have 
issued  injunctions  as  ancillary  measures  to  protect  or 
enforce  our  own  jurisdiction  already  regularly  ac- 
quired ;  but  in  no  instance  have  we  ever  exercised  pri- 
mary authority  in  such  a  case  as  the  petitioner 
presents  here.  It  is  beyond  our  constitutional  au- 
thority. 

The  questions  presented  by  the  petition  and  demur- 
rers are  interesting,  but  as  to  this  court  they  are  as 

80  Or.— 89 
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yet  only  academic,  and  as  such  we  cannot  undertake  to 
decide  them  in  advance  of  a  regular  appeal  from  a  Cir- 
cuit Court  decision. 
The  petition  is  dismissed.  Dishisssd. 

Mb.  Justiob  Eakin  took  no  part  in  the  consideration 
of  this  case. 


Submitted  on  brief  May  23,  reTened  and  dismissed  June  6,  1916. 

STATE  EX  Eel.  v.  STILLWELL.* 

(167  Pac.  970.) 

Contempt— Not  In  Presence  of  Court — ^Neceesitj  of  AilldaTlt. 

1.  Where  the  contempt  consists  of  disobedience  by  one  party  of  an 
order  for  the  benefit  of  the  adverse  party  and  is  committed  out  of 
court,  an  affidavit  under  Section  673,  L.  O.  L.,  charging  such  dis- 
obedience is  a  necessary  prerequisite  to  an  arrest. 

Contempt — Not  in  Presence  of  Conrtr— Requisites  of  Affidavit. 

2.  Such  affidavit  must  aver  that  the  order  has  been  served  and 
demand  for  obedience  made;  otherwise  no  jurisdiction  is  acquired  to 
punish  for  contempt. 

Contempt— Findings  of  Fact — Suffldency. 

3.  Findings  of  fact  in  contempt  proceedings  should  embrace  OTory 
issue  of  fact  and  be  adequate  to  support  the  conclusion  reached. 

Judgment— Process— Personal  Service  Witbout  State. 

4.  Under  Section  57,  L.  O.  L.,  providing  that,  where  publication  is 
ordered,  personal  service  out  of  the  state  of  summons  and  complaint 
shall  be  equivalent  to  publication  and  deposit  in  postoffice,  a  decree 
ffiven  upon  such  service  cannot  affect  the  property  rights  of  the  de- 
fendant. 

C<mtempt— Proceedings  to  Punisb— Jurisdiction. 

5.  Where  the  findings  in  contempt  proceedings  fail  to  show  that 
defendant  was  personally  served  with  summons  within  the  state,  or 

*0n  the  necessity  of  finding  facts  before  adjudging  one  guilty  of 
contempt,  see  note  in  30  L.  B.  A.  (N.  S.)  564;  on  the  right  of  one 
charged  with  contempt  to  notice  and  hearing,  see  note  in  10  !••  B^  A. 
(N.  S.)  1098;  as  to  inability  to  pay  alimony  as  defense  to  contempt, 
see  note  in  30  I^  &.  A.  (N.  S.)  1001;  and  as  to  compelling  payment  of 
alimony  by  contempt  proceedings,  see  note  in  24  Lw  B^  A.  433. 
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that  a  copy  of  tlie  order  disobeyed  was  served  upon  him  and  obedience 
demanded^  the  judgment  of  guilty  is  invalid  for  lack  of  jurisdiction, 

[As  to  contempt  proceedings  to  enforce  payment  of  alimony,  see 
note  in  187  Am.  St.  Bep.  876.] 

From  Coos :  John  S.  Coke,  Judge. 

In  Banc    Statement  by  Mb.  Chief  Justice  Moobe. 

This  is  a  civil  contempt  proceeding  instituted  in  the 
Circuit  Court  for  Coos  County  by  the  State  of  Oregon, 
upon  the  relation  of  Bertha  0.  Stillwell,  against  John 
B.  Stillwell,  to  punish  him  for  an  alleged  disobedience 
of  a  decree  of  that  court.  The  affidavit  of  the  relator 
states  in  effect  that  on  July  3,  1914,  by  consideration 
of  that  court,  she  was  divorced  from  the  defendant, 
who  at  that  time  was  ordered  to  pay  on  August  1st  of 
that  year  and  monthly  thereafter  the  sum  of  $25  for 
the  support  and  maintenance  of  their  minor  children, 
and  that  he  had  neglected  to  pay  any  part  thereof. 
Based  on  this  sworn  statement,  the  district  attorney's 
motion  for  the  attachment  of  the  defendant  was 
allowed. 

Answering  the  affidavit,  the  defendant  alleged,  inter 
alia,  that  the  court  had  no  jurisdiction  of  these  proceed- 
ings, for  that,  when  the  suit  was  instituted  and  the  de- 
cree rendered,  he  was  in  the  State  of  California; 
that  he  had  a  valid  defense,  in  that  he  had  been 
driven  from  his  home  in  Coos  County,  Oregon,  by  the 
cruel  and  inhuman  treatment  of  the  relator,  and  by  her 
threats  of  personal  violence  he  was  compelled  to  trans- 
fer to  her  all  his  real  and  personal  property  then  of  the 
value  of  about  $7,000,  and  to  leave  her;  that  he  re- 
turned to  Oregon  to  interpose  a  defense  to  the  suit,  the 
trial  of  which  was  repeatedly  postponed  on  account  of 
the  congested  condition  of  the  docket  of  that  court ; 
that,  not  having  sufficient  means  to  defray  his  expenses 
in  Coos  County  until  the  cause  could  be  tried,  and  only 
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enough  money  with  which  to  return  to  California,  he 
effected  an  understanding  with  the  relator  that,  if  a 
divorce  were  granted  her,  she  would  not  take  any  order 
for  alimony  or  for  the  future  support  and  maintenance 
of  their  minor  children,  but  would,  in  consideration  of 
his  allowing  her  to  hold  all  the  property  he  had  trans- 
ferred to  her,  abandon  all  claims  for  allowances ;  that 
after  he  returned  to  California  the  decree  was  taken 
against  him,  and  he  had  no  knowledge  thereof  until  he 
was  indicted  for  the  nonsupport  of  these  children  and 
brought  from  Vancouver,  Washington,  to  answer  the 
charge ;  that  his  counsel  immediately  moved  to  dismiss 
the  indictment,  but  no  order  was  made  thereon  until 
these  proceedings  were  instituted,  when  he  was  ar- 
rested before  he  could  leave  the  courtroom ;  that  he 
never  had  any  knowledge  or  notice  of  the  order  requir- 
ing him  to  make  any  contribution  toward  the  support 
of  his  children  until  he  was  brought  to  Oregon  pursu- 
ant to  a  warrant  issued  in  the  criminal  action;  that  he 
is  ill,  has  no  property,  and  is  unable  to  earn  any  money 
by  his  labor ;  that  his  brother,  by  mortgaging  a  farm, 
was  able  to  secure  money  which  the  defendant  used 
in  employing  counsel  to  interpose  this  answer;  and 
that,  if  he  were  financially  able,  he  would  purge  the 
seeming  contempt,  by  paying  the  sums  demanded  of 
him,  but  for  lack  of  money  and  property  he  cannot 
comply  with  the  order. 

To  this  answer  the  relator  interposed  no  reply.  The 
state,  however,  filed  a  reply,  denying  some  of  the  aver- 
ments of  the  answer,  and  alleging  that  when  the  suit 
was  commenced  the  defendant  was  a  resident  of  the 
State  of  Oregon,  was  personally  served  with  sunmions 
therein,  and  appeared  in  such  cause.  The  reply  ad- 
mits  the  defendant  was  arrested  at  Vancouver,  Wash- 
ington, and  without  requisition  was  returned  to  Cooa 
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County,  Oregon ;  that  the  indictment  was  dismissed  be- 
cause the  custody  of  the  minor  children  had  been  given 
to  the  relator,  and  a  criminal  prosecution  could  no 
longer  be  maintained  against  him  under  Chapter  249, 
Laws  of  Oregon  of  1915,  whereupon  the  defendant  was 
apprehended  for  the  contempt. 

The  cause  was  tried  June  28, 1915,  and  the  record  of 
the  determination  reads : 

^' Comes  on  now  to  be  heard  the  above-entitled  cause 
upon  the  motion  and  affidavit  filed  herein,  the  answer 
and  reply  and  the  proceedings  had  herein,  and  the 
court,  having  considered  the  same  and  the  testimony 
and  evidence  offered  and  submitted  on  the  trial  of  said 
cause,  finds  that  on  or  about  the  third  day  of  July,  1914, 
upon  summons  personally  served  upon  the  defendant, 
and  in  a  cause  wherein  the  court  has  jurisdiction  of  the 
persons  and  the  parties,  that  a  judgment  was  duly 
given  and  entered  providing  for  the  payment  of  said 
sums  of  money  for  the  care,  maintenance,  and  support 
of  the  minor  children  as  therein  provided,  and,  it  fur- 
ther  appearing  to  the  court  that  the  defendant  had  due 
and  legal  notice  of  said  order,  and  has  failed  to  comply 
therewith,  and  has  shown  no  good  or  sufficient  cause  for 
such  failure,  and  has  further  shown  no  good  or  suffi- 
cient cause  why  he  should  not  be  punished  for  contempt 
of  the  court,  it  is  hereby  considered,  ordered  and 
adjudged  that  the  defendant  be,  and  he  is  hereby,  ad- 
judged in  contempt  of  this  court,  and  that  this  order 
adjudging  him  in  contempt  be  entered  herein.  It  is 
further  ordered  and  adjudged  that  said  defendant  be 
confined  in  jail  for  the  term  of  60  days.  It  is  further 
ordered  that  this  judgment  be  suspended  during  the 
good  behavior  of  the  defendant  and  during  his  compli- 
ance with  the  order  of  this  court,  and  in  compliance 
with  said  decree  entered  on  the  third  day  of  July,  1914, 
above  mentioned  in  the  divorce  proceedings,  wherein 
Bertha  0.  Stillwell  was  plaintiff  and  John  R.  Stillwell 
was  defendant,  and  being  case  No.  3838  of  this  court, 
and  upon  the  further  condition  that  the  defendant  re- 
main m  Coos  County,  Oregon,  and  obtain  employment, 
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and  it  is  further  ordered  that  the  said  defendant  exe- 
cute a  bond  in  the  sum  of  $500,  with  good  and  sufficient 
sureties,  to  be  approved  by  this  court,  and  that  he  com- 
ply with  the  terms  of  this  judgment  and  order." 
From  this  decision,  the  defendant  appeals. 

BSVBBSBD. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  W.  Sinclair,  Mr.  G.  T.  Treadgold, 
Messrs.  Chatbum  d  Gardner  and  Mr.  George  G.  Guth- 
rie. 

For  the  State  there  was  a  brief  over  the  name  of 
Mr.  Lawrence  A.  Liljeqvest,  District  Attorney 

For  the  relator  there  was  a  brief  submitted  by  Mr. 
C.  R.  Wade. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

1.  A  party  cannot  legally  be  arrested  for  a  contempt 
not  committed  in  the  presence  of  the  court  in  failing  to 
do  something  ordered  by  a  court  in  a  civil  action  to  be 
performed  for  the  benefit  of  the  opposing  party  therein 
until  he  has  been  charged  by  an  affidavit  with  a  viola- 
tion of  such  order:  Section  673,  L.  0.  L. ;  State  v.  Kai- 
ser, 20  Or.  50  (23  Pac.  964,  8  L.  E.  A.  584). 

2.  Before  a  party's  freedom  of  action  can  be  justly 
interfered  with  in  a  civil  contempt  proceeding,  a  copy 
of  the  order  which  it  is  asserted  he  has  disobeyed  must 
be  served  upon  him  and  a  demand  for  obedience  made 
by  the  party  or  his  agent  who  is  authorized  to  require 
a  compliance  with  the  terms  of  such  command.  The 
purpose  of  serving  a  copy  of  the  order  is  to  avoid  the 
necessity  of  arresting  the  party  upon  whom  the  obliga- 
tion is  enjoined  by  affording  him  a  last  opportunity  to 
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comply  with  the  court's  direction  before  he  is  appre- 
hended for  his  failure  so  to  do ;  and  the  affidavit  char- 
ging the  contempt  must  aver  that  the  order  has  thus 
been  served  and  the  demand  made.  A  failure  in  this 
respect  renders  the  sworn  statement  as  to  the  aver- 
ment of  facts  insufficient  to  give  the  court  jurisdiction 
of  the  subject  matter :  State  ex  rel.  v.  Downing,  40  Or. 
309,  325  (58  Pac.  863,  66  Pac.  917).  The  affidavit 
herein  does  not  contain  such  an  allegation,  nor  does  the 
answer  admit  that  fact,  but  the  latter  asserts  the  court 
was  powerless  to  hear  and  determine  the  proceedings. 

3.  In  some  jurisdictions  a  plea  of  ''not  guilty*'  puts 
in  issue  each  averment  in  a  charge  of  contempt.  It 
would  seem  in  such  cases  that  a  finding  ''guilty''  by  a 
court  was  sufficient  to  uphold  a  judgment  of  conviction 
based  thereon.  In  this  state  it  is  the  usual  practice  for 
the  defendant  in  a  charge  of  contempt  to  file  an  answer 
controverting  the  sworn  statement  contained  in  the 
affidavit  by  which  the  proceedings  are  instituted,  or 
setting  foi^h  facts  as  excuses  for  noncompliance  with 
the  order.  In  such  case  the  better  practice  would  ap- 
pear to  require  findings  of  fact  to  be  made :  Hoffman  v. 
Hoffman,  26  S.  D.  34  (127  N.  W.  478,  Ann.  Gas.  1913A, 
956,  30  L.  R.  A.  (N.  S.)  564).  But,  however  this  may 
be,  in  any  event,  if  findings  are  attempted  to  be  made, 
they  should  embrace  every  issue  of  fact,  and  be  ade- 
quate to  maintain  the  conclusion  that  was  reached. 

4.  An  examination  of  the  findings  hereinbefore  set 
forth  will  not  show  the  defendant  was  personally 
served  in  Oregon  with  a  copy  of  the  summons  in  the 
divorce  suit  as  alleged  in  the  reply. 

**When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint  out  of  the  state 
shall  be  equivalent  to  publication  and  deposit  in  the 
postoffice":  (Section  57,  L.  0.  L.). 
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5.  The  findings  as  made  may  refer  to  a  personal 
service  in  California,  where  the  defendant  asserts  he 
was  living  at  the  time  the  suit  was  instituted.  A  de- 
cree given  upon  such  service  would  not  affect  the  prop- 
erty rights  of  the  defendant :  McFarlane  v.  McFarlcme, 
43  Or.  477  (73  Pac.  203,  75  Pac.  139).  Other  state- 
ments  in  the  determination  appealed  from  are  nothing 
more  than  conclusions  of  law.  The  findings  are  inade- 
quate in  these  particulars. 

As  the  aflSdavit  did  not  state  facts  sufficient  to  confer 
jurisdiction,  the  judgment  is  reversed  and  the  proceed- 
ings dismissed.  Reversed  and  Disbhssed. 

Mr.  Justice  Harris  delivered  the  following  opinion, 
concurring  specially : 

The  affidavit  must  show  either  that  a  copy  of  the  or- 
der has  been  served,  or  that  the  party  has  actual 
knowledge  of  the  making  of  the  order.  In  the  instant 
case  the  affidavit  does  not  allege  that  John  B.  Stillwell 
was  served  with  a  copy  of  the  order,  nor  does  it  aver 
that  he  had  actual  knowledge  of  the  making  of  the  or- 
der, and  consequently  the  affidavit  is  not  sufficient: 
State  ex  reh  v.  Doivning,  40  Or.  309,  325  (58  Pac.  863, 
66  Pac.  917) ;  TnUlinger  v.  Howe,  58  Or.  73,  79  (113 
Pac.  4) ;  9  Cyc.  12. 
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Argued  May  26,  alBrmed  Jane  6,  1910. 

In  Re  ROWELL'S  ESTATE. 
STEWART  V.  ROWELL.* 

(157  Pac.  1064.) 

Wills — ^Frobate— Snfflclency  of  Evidence — ^Unsomid  of  BCnd. 

1.  Evidence  on  a  proceeding  for  the  probate  of  a  will  contested 
by  tlie  surviving  husband  of  the  decedent  on  the  ground  that  she 
was  not  of  sound  mind  when  it  was  executed,  held  to  show  that  the  will 
was  the  product  of  disease  and  delusion,  and  not  the  deliberate  act  of 
a  person  capable  of  intelligently  selecting  the  objects  of  her  bounty. 

[As  to  insane   delusion  with  respect  to  relative  as  affecting 
testamentary  capacity,  see  note  in  iUm.  Oas.  191G0,  4.] 

From  Lincoln:  Lawrence  T.  Harris,  Judge 

Department  1.     Statement  by  Mb.  Justice  McBridb. 

An  instrument  purporting  to  be  the  will  of  Lucy 
Ellen  Eowell  was  presented  for  probate  in  the  County 
Court  of  Lincoln  County,  by  J.  F.  Stewart  and  West- 
ern Oregon  Conference  Association  of  Seventh  Day 
Adventists.  It  was  contested  by  Frank  Rowell,  the 
husband  of  the  deceased,  on  the  ground  that  she  was 
not  of  sound  and  disposing  mind,  and  was  the  subject 
of  insane  delusions  at  the  time  the  instrument  was  exe- 
cuted. Upon  a  trial  of  the  issue  thus  made  the  County 
Court  found  with  the  contestant,  and  refused  to  ad- 
mit the  instrument  to  probate.  The  case  having  been 
taken  to  the  Circuit  Court,  the  decree  of  the  County 
Court  was  affirmed,  from  which  decision  the  case  is 
brought  here.  Affirmed. 

*0n  the  question  as  to  what  is  testamentary  capacity,  see  notes  in 
27  I«.  B.  A.  (N.  S.)  2,  and  L.  B.  A.  1915A,  443;  as  to  effect  of  mor- 
phinism on  testamentary  capacity,  see  note  in  99  L.  B.  A.  263. 

BspoRTxa. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Moser  £  McCue,  Mr.  W.  A.  Williams  and  Mr. 
J.  F.  Stewart,  with  oral  arguments  by  Mr.  Gus  C. 
Moser  and  Mr.  Williams. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Oscar  Hayter,  Mr.  E.  F.  Goad  and  Messrs.  Haw- 
kins d  McCluskey,  with  oral  arguments  by  Mr.  Hayter 
and  Mr.  Coad. 

Mb.  Justice  MoBbide  delivered  the  opinion  of  the 
court. 

The  testimony  in  this  case  is  very  voluminous,  and 
is  all  directed  to  one  point,  namely,  the  sanity  of  the 
deceased  at  the  time  of  the  execution  of  the  will.  A 
discussion  of  the  evidence  in  detail  would  consume 
many  pages  of  the  Oregon  Reports  and  serve  no  use- 
ful purpose.  Carefully  sifted,  however,  it  presents 
in  our  judgment  the  picture  of  a  woman  naturally 
above  the  average  in  intelligence,  but  with  neurotic 
tendencies,  probably  inherited,  which  gradually  in- 
creased with  years  and  developed  into  general  insan- 
ity, which,  while  not  of  that  pronounced  type  which 
would  be  manifest  to  a  casual  observer,  was  neverthe- 
less deep-seated  and  the  mainspring  of  her  conduct 
during  the  latter  years  of  her  life.  That  this  condi- 
tion was  accentuated  by  the  frequent  use  of  morphine 
as  a  palliation  for  stomach  trouble  seems  also  prob- 
able. It  seems  thoroughly  established  that  she  was 
the  subject  of  many  hallucinations.  Among  these  was 
an  unreasonable  idea  that  her  husband  was  seeking  to 
poison  her  and  was  a  drunkard  and  idler,  whereas  the 
testimony  indicates  that  he  was  a  sober  and  very  in- 
dustrious man,  who  cared  for  her  and  bore  with  her 
frequent  outbursts   of  nervousness   with  exemplary 
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patience  and  kindness,  and  to  whom  no  harsh  word 
or  unMnd  or  inconsiderate  act  is  attributed  by  any 
witness.  Her  belief  that  the  water  at  different  places 
where  she  lived  was  poisoned  and  her  frequent  re- 
moval from  one  residence  to  another  to  avoid  this  sup- 
posed danger  indicate  a  mind  permanently  unbalanced. 
These  are  only  a  few  of  the  many  facts  disclosed  by 
the  testimony  which  indicate  a  gradual  decay  of  the 
mental  faculties  of  the  decedent,  which  we  are  satis- 
fied had  finally  reached  the  stage  which  left  her  at  the 
time  she  executed  the  alleged  will  in  such  a  mental 
condition  that  the  instrument  was  wholly  the  product 
of  disease  and  delusion,  and  not  the  deliberate  act  of 
a  person  mentally  capable  of  intelligently  selecting  the 
objects  of  her  bounty. 
The  decree  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  Benson  and  Mb.  Justice  Habbis  took  no 
part  in  the  consideration  of  the  case. 


Argned  May  2,  reTersed  June  6,  1919. 

DANBY  V.  STARLIGHT  IRR.  CO. 

(157  P&c.  1066.) 

Waters  and  Watercoorsee — ^Irrigation  District— Property  and  Indebted- 
ness— ^Evidence — Trust. 

1.  In  a  suit  to  enjoin  the  assignment  and  payment  of  warrants 
issued  by  defendant  irrigation  district  to  an  engineer  and  to  cancel 
such  orders,  evidence  held  to  show  that  the  engineer,  who  had  been  paid 
a  certain  amount  for  services  and  expenses  in  making  applications  for 
water  and  reservoir  privileges  was  acting  as  the  agent  of,  and  the 
trustee  for,  the  district,  so  that  he  could  not  legally  acquire  any  rights 
therein  against  the  district  which  might  become  inimical  to  it,  and 
was  not  entitled  to  any  part  of  the  warrants  issued  to  him  for  such 
water  and  reservoir  rights. 
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Waten  and  Watcrcoimaa— Irrigation  District— Warrant!— ir«gotii^ble 
Instrument.'* 

2.  Warrants  iBsued  by  the  board  of  directors  of  an  irrigation  dis- 
trict appointed  by  the  County  Court  of  that  county  drawn  on  the 
treasurer  of  the  district  authorizing  the  holder  to  receive  certain  sums 
of  money  out  of  the  quasi  municipal  treasury  were  not  ^'negotiable  in- 
struments'* in  the  sense  of  the  law-merchant,  in  to  far  as  to  preclude 
evidence  of  their  invalidity,  or  defenses  available  against  the  original 
payee,  even  when  sought  to  be  enforced  by  a  bona  fide  purchaser. 

[As  to  what  are  negotiable  instruments,  see  note  in  14  Am.  Dec 
421.] 

From  Grant:  Dalton  Biggs,  Judge. 

In  Banc.     Statement  by  Me.  Chief  Justice  Moore. 

This  is  a  suit  by  B.  Danby,  Albert  Harper  and  A.  J. 
Fletcher  to  enjoin  the  Starlight  Irrigation  District 
and  others  from  the  assignment  and  payments  of  war- 
rants  issued  by  the  district  to  Michael  Spears,  and  to 
cancel  such  orders.  Decree  for  defendants  dismiss- 
ing the  suit,  and  plaintiffs  appeal.  Reversed,  and  de- 
cree entered  canceling  all  of  the  warrants  given  in 
evidence. 

This  is  a  suit  to  enjoin  the  assignment  and  payment 
of  warrants  issued  by  the  Starlight  Irrigation  District 
to  Michael  Spears,  and  to  cancel  such  orders.  The 
cause  being  at  issue,  was  tried,  resulting  in  a  decree 
dismissing  the  suit,  and  the  plaintiffs  appeal. 

Reversed. 

» 

For  appellant  there  was  a  brief  over  the  names  6f 
Messrs.  Crawford  <&  Crawford  and  Mr,  Otis  Patterson, 
with  an  oral  argument  by  Mr.  Andrew  M,  Crawford, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  H.  Cattanach. 

Opinion  by  Mb.  Chief  Justice  Moore. 

1.  The  evidence  shows  that  men  interested  in  the 
commercial  prosperity  of  Canyon  City,  Oregon,  began, 
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in  July,  1912,  to  discuss  the  advisability  of  forming 
a  commercial  club,  and  on  the  9th  of  the  next  month 
they  organized  the  Canyon  City  Citizens*  League,  an 
unincorporated  association.  The  purposes  of  this  or- 
ganization were  to  invite  people  with  capital  to  en- 
gage in  business  enterprises  in  that  city  and  to  en- 
courage the  development  of  the  farming  district  near 
that  place.  The  defendant  Michael  Spears  was  a  char- 
ter member  of  the  league.  About  two  years  prior  to 
its  organization,  he  conceived  the  idea  of  diverting 
from  Canyon  Creek  water  with  which  to  irrigate  an 
extensive  tract  of  arid  lands  in  Grant  County,  near 
Canyon  City.  As  the  members  of  the  league  were  in- 
terested in  projects  of  that  kind  they  gave  attention 
to  his  scheme  as  he  detailed  its  seeming  importance. 
Spears,  on  August  23,  1912,  filed  with  the  state  en- 
gineer his  applications,  numbered  2526  and  2527,  re- 
spectively, to  appropriate  the  waters  of  that  stream 
and  to  construct  a  reservoir  to  facilitate  that  purpose. 
At  a  meeting  of  the  league,  held  September  3,  1912, 
Spears  reported  that  he  had  secured  all  the  rights 
necessary  for  the  contemplated  plan  of  irrigation.  At 
another  meeting  of  the  league,  held  the  next  day,  a 
special  committee  was  appointed  to  formulate  a  sys- 
tem for  the  artificial  watering  of  such  lands.  This 
committee,  on  September  17,  1912,  reported  to  the 
league  that  in  their  opinion,  the  necessary  funds  for 
the  promotion  of  the  scheme  could  best  be  secured  by 
creating  a  corporation  and  thereupon  recommended 
**that  this  matter  be  turned  over  to  Mr.  Michael 
Spears,  civil  engineer,  for  the  completion  of  this  fea- 
ture of  the  matter  as  he  may  deem  best.'*  Several 
members  of  the  league  by  executing  to  a  bank  their 
promissory  notes,  secured  $400,  which  smn  with  a  like 
amount  furnished  by  an  owner  of  quite  a  tract  of  land 
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in  the  proposed  irrigating  district  was  advanced  to 
Mr.  Spears  to  enable  him  to  make  the  requisite  sur- 
veys and  to  defray  the  expenses  of  initiating  the 
project.  Mr.  Spears  commenced  the  survey  for  a 
reservoir  site  November  4,  1912,  this  work  being  the 
first  step  taken  for  the  organization  of  an  irrigation 
district.  The  defendant  the  Starlight  Irrigation  Dis- 
trict was  created  and  its  directors  were  elected  October 
11,  1913.  Mr.  Spears,  on  January  6,  1914,  presented 
to  the  board  of  directors  a  bill  for  services  asserted 
to  have  been  rendered  for  the  district,  amounting  to 
$3,020.58.  After  setting  forth  in  the  bill  several  items, 
Mr.  Spears,  in  referring  to  another  particular  therein, 
states : 

*  *  I  then  prepared  applications  and  incompleted  map 
and  obtained  application  (No.  2526  incomplete),  by 
which  the  time  may  be  extended  from  time  to  time, 
and  which  has  been  done  up  to  the  present  time  await- 
ing the  ori^anization  of  the  district  and  complete  maps 
and  application  for  the  final  permit.  I  will  assign  this 
application  to  the  district  whenever  necessary  and  the 
directors  make  arrangements  and  are  ready  to  receive 
along  with  the  other  property  which  belongs  to  the 
district  and  is  now  in  my  possession.  Ditch  right  ap- 
plication No.  2526,  $5,000.  This  item  is  open  for  dis- 
cussion and  has  not  been  included  in  the  final  total.'' 

Adverting  to  the  claim  of  $3,020.58,  Mr.  Spears  fur- 
ther remarks : 

*'In  regard  to  this  bill  I  have  to  say  that  it  is  regular 
first  engineer's  wages,  and  for  money  and  expenses 
advanced.  But  it  seems  to  me  to  be  entirely  out  of 
proportion  to  the  future  benefits  to  be  received  by  the 
land  owners.  The  waters  of  Canyon  Creek  have  been 
allowed  to  waste  for  the  last  30  years,  and  probably 
would  continue  to  waste,  but  for  my  taking  all  risks 
and  trusting  to  the  justice  of  the  people,  for  my  re- 
ward, provided  I  made  a  success,  and  if  not  I  lost  all. 
I  believe  that  I  am  entitled  to  more  than  simply  regu- 
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lar  wages  and  retnm  of  money  advanced.  And  I 
further  believe  that  every  right-minded  person  in  the 
district  is  of  the  same  opinion.  But  I  do  not  see  that 
the  board  of  directors  have  legal  authority  to  be  more 
liberal  no  matter  how  much  they  might  desire  to  be. 
Any  larger  amount  or  reward  would  have  to  be  passed 
upon  by  the  people  at  some  future  time. 

**  Michael  Speabs,  C.  E.*' 

Based  on  the  petition  of  B.  Danby,  one  of  the  plain- 
tiffs herein,  and  others,  filed  April  7,  1914,  to  elimin- 
ate from  the  irrigation  district  the  greater  part  of  the 
lands  therein,  the  secretary  of  the  board  was  directed 
by  that  body  to  cause  a  notice  of  such  application  to 
be  printed  in  the  **Blue  Mountain  Eagle/*  a  weekly 
newspaper  published  at  Canyon  City,  for  three  succes- 
sive and  consecutive  issues  of  that  journal.  At  a 
meeting  of  the  board  the  bill  filed  by  Mr.  Spears  was 
considered  and  a  warrant  was  drawn  in  his  favor  for 
the  sum  of  $1,590.89  as  compensation  for  his  services, 
and  on  May  4,  1914,  he  issued  to  the  Starlight  Irriga- 
tion District  a  receipt  therefor,  wherein  it  was  stated 
that  the  sum  named  was  acknowledged  **for  irriga- 
tion expenses  in  full  up  to  date  for  the  purposes  of 
organization. '*  From  the  money  thus  obtained  Mr. 
Spears  repaid  the  $800  which  had  been  advanced  to 
him,  and  also  other  incidental  expenses.  Pursuant  to 
a  due  publication  of  the  notice  referred  to,  a  meeting 
of  the  owners  of  real  property  situate  within  the  Star- 
light Irrigation  District  was  held  May  5,  1914,  when 
by  a  majority  vote  of  the  qualified  electors  it  was  de- 
termined that  the  part  of  the  district,  specified  in  the 
petition,  should  be  eliminated,  whereupon  the  then 
members  of  the  board  tendered  their  resignations  to 
the  County  Court  of  Grant  County,  to  take  effect 
immediately.  That  court,  on  May  16,  1914,  appointed 
as  their  successors  F.  S.  Slater,  J.  F.  Klink  and  J.  C. 
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Larkin,  who  on  the  second  of  the  next  month  qualified 
for  the  trust.  To  the  last-named  persons  in  their 
official  capacity  the  following  written  proposal  was 
made: 

'*To  the  Board  of  Directors  of  the  Starlight  Irrigation 
District,  Grant  County,  Oregon. 
** Gentlemen:  I  hereby  offer  to  sell  and  assign  to 
the  Starlight  Irrigation  District,  above  named,  the  ap- 
plications for  water  permits  now  held  by  me,  the  same 
being  application  No.  2526  for  a  permit  to  appropri- 
ate 250  cubic  feet  per  second  of  the  water  of  Canyon 
Creek,  Grant  County,  Oregon,  the  same  to  be  taken 
from  the  Canyon  Creek  or  Spear's  Reservoir  described 
in  application  2527,  the  said  water  to  be  used  for  the 
purpose  of  irrigating  the  lands  within  your  district, 
and  application  No.  2527,  which  is  an  application  for  a 
permit  to  construct  a  reservoir  and  store  the  waters  of 
Canyon  Creek,  above  named,  to  the  amount  of  24,159 
feet;  the  said  reservoir  being  intended  to  furnish  the 
water  to  be  appropriated  under  application  No.  2526; 
both  of  which  applications  are  now  on  file  with  the 
state  engineer  of  the  State  of  Oregon.  The  said  as- 
signment to  be  made  on  the  following  terms,  to  wit :  I 
will  assign  the  said  applications  to  the  district  at  this 
time,  the  said  district  to  pay  therefor  as  purchase 
price  21  cents  per  acre  for  all  of  the  land  within  the 
boundaries  as  originally  organized:  Provided,  how- 
ever, that  if  the  courts  shall  finally  decide  that  the 
elimination  of  a  part  of  the  lands  made  by  the  board 
of  directors  of  the  district  on  the  5th  day  of  May,  1914, 
whereby  approximately  15,000  acres  of  lands  were 
eliminated  from  the  district,  was  proper  and  legal  then 
the  district  shall  only  be  bound  to  pay,  as  such  pur- 
chase price,  21  cents  per  acre  for  each  acre  of  land  re- 
maining in  the  district  after  such  elimination.  The 
said  purchase  price  to^  be  paid  in  warrants  of  the  dis- 
trict; $800.00  to  be  paid  upon  acceptance  of  this  offer 
to  assign,  and  the  balance  to  be  paid  as  soon  as  the 
courts  shall  finally  decide  the  legality  of  the  said  order 
of  elimination. 


June,  1916.]      Danby  t;.  Starlight  Ibb.  Co.  625 

'*  Dated  at  Canyon  City,  Oregon,  this  6th  day  of 
August,  1914. 

*  *  Michael  Spears.  ' ' 

In  a  suit,  instituted  in  the  Circuit  Court  of  the  State 
of  Oregon  for  Grant  County,  to  determine  the  validity 
of  the  elimination  of  a  part  of  the  land  from  the  irri- 
gation district,  it  was  decided  that  the  proceedings 
undertaken  for  that  purpose  were  irregular  and  that 
no  withdrawal  of  any  part  of  the  territory  had  been 
effected.  The  board  of  directors  so  appointed  by  the 
County  Court  of  that  county  accepted  Mr.  Spears* 
offer,  and  thereupon  caused  to  be  issued  to  him  war- 
rants drawn  on  the  treasurer  of  the  irrigating  district, 
amounting  to  $4,284.  Mr.  Spears  on  August  6,  1914, 
duly  assigned  to  the  Starlight  Irrigation  District  all 
his  right,  title  and  interest  in  and  to  applications  num- 
bered 2526  and  2527,  which  transfers  were  duly  re- 
corded on  the  18th  of  that  month  in  the  miscellaneous 
records  of  the  state  engineer.  This  suit  was  com- 
menced April  10,  1915,  to  enjoin  the  transfer  of  such 
warrants  and  to  secure  their  cancellation.  The  evi- 
dence shows  that  Mr,  Spears  had  assigned  to  his  coun- 
sel as  attorneys*  fees  a  part  of  such  warrants  of  the 
face  value  of  $400,  and  that  he  held  the  remainder, 
though  he  had  agreed  to  transfer  them  for  a  valuable 
consideration.  This  cause  was  tried  on  the  theory  of 
the  plaintiffs'  counsel  that  Mr.  Spears,  in  making  ap- 
plications numbered  2526  and  2527  for  the  water  and 
reservoir  privileges,  was  acting  as  the  agent  of  and 
the  trustee  for  the  Starlight  Irrigation  District,  that 
the  rights  which  he  thus  secured  inured  as  benefits  to 
that  quasi  municipal  corporation,  and  that  having  been 
paid  for  the  services  which  he  performed,  the  war- 
rants which  he  obtained  as  evidence  of  the  considera- 
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tion  for  a  transfer  of  such  rights  were  improperly 
issued  and  should  be  canceled. 

None  of  plaintiflfs*  witnesses  positively  assert  there 
was  an  express  agreement  by  the  terms  of  which  Mr. 
Spears  should  act  as  the  agent  of  the  irrigation  dis- 
trict, but  each  person  thus  appearing  who  professed  to 
know  testified  that  it  was  the  general  understandings 
that  Mr.  Spears  was  such  trustee.  On  cross-examina- 
tion Mr.  Spears  testified : 

1*1  never  have  intended  to  charge  the  district  any- 
thing more  than  my  expenses  and  the  work  I  have  done 
on  the  water  rights,  and  which  somebody  had  to  do  in 
order  to  sustain  the  water  rights.*' 

Further  in  the  cross-examination  this  witness  was 
interrogated  as  follows : 

*'Now.  then,  Mr.  Spears,  I  want  to  a^sk  you  this,  gen- 
erally, ii  it  wasn't  a  kind  of  a  neighborhood  proposi- 
tion that  was  taken  up  for  the  general  advancement  of 
Canyon  City  and  the  valley,  this  part  of  the  valley f*' 

He  answered : 

**Yes,  sir;  and  partly  for  my  benefit.'* 

F.  S.  Slater  testifed  that  as  a  member  of  the  board 
appointed  by  the  County  Court,  it  was  considered  in 
issuing  warrants  to  Mr.  Spears  that  he  was  receiving 
only  a  just  and  fair  compensation  for  the  services 
which  he  had  performed  for  the  district.  This  witness 
gave  no  detailed  statement  of  the  services  so  per- 
formed. 

It  will  be  remembered  that  in  giving  a  receipt  for 
the  warrant  issued  by  the  old  board  to  him  for 
$1,590.89,  Mr.  Spears  acknowledged  full  payment  for 
the  expenses  incurred  in  organizing  the  irrigation  dis- 
trict. It  would  thus  seem  that  when  the  board,  ap- 
pointed by  the  County  Court,  issued  to  Mr.  Spears 
warrants  for  $4,284,  it  was  intended  to  compensate 


June,  1916.]      Danbt  t;.  Stabliqht  Ibb.  Co.  627 


him  for  assigning  to  the  district  the  applications  which 
he  had  made  for  the  water  and  reservoir  rights. 
Spears  as  a  charter  member  of  the  Canyon  City  Citi- 
zens '  League,  like  all  other  members  of  that  organiza- 
tion, was  presumedly  interested  in  every  honorable 
project  that  tended  to  promote  the  commercial  impor- 
tance of  Canyon  City  and  vicinity.  For  all  actual  ser- 
vices rendered  by  him  for  the  league  he  is  entitled  to 
a  reasonable  compensation. 

We  believe  it  is  fairly  to  be  inferred  from  the  evi- 
dence that  he  was  in  fact  the  trustee  for  the  Starlight 
Irrigation  District,  and  sustaining,  as  it  is  believed  he 
did,  that  relation  to  it  he  could  not  legally  acquire  any 
rights  against  the  cestui  que  trust  that  might  become 
inimical  to  it,  and  hence  he  is  not  entitled  to  any  part 
of  the  warrants  issued  to  him  for  $4,284.  Of  these 
orders  so  issued  by  the  proper  officers,  authorizing  Mr. 
Spears  to  receive  certain  sums  of  money  out  of  the 
quasi  municipal  treasury,  warrants  of  the  face  value 
of  $400  were  assigned  to  his  counsel  as  fees,  and  these 
obligations  appear  to  have  been  transferred  before  this 
suit  was  brought. 

2.  But  however  this  may  be,  these  ** warrants  are 
not  negotiable  instruments  in  the  sense  of  the  law- 
merchant,  in  so  far  as  to  preclude  evidence  of  their 
invalidity  or  defenses  available  against  the  original 
payee,  even  where  they  are  sought  to  be  enforced 
by  a  bona  fide  purchaser  ^^  5  McQuillin,  Mun.  Corp., 
§  2449.  The  attorney  could  obtain  no  better  title  to 
such  choses  in  action  than  his  client  held,  and  these 
warrants  must  be  subject  to  the  decree  applicable  to 
the  others  now  in  the  possession  of  Mr.  Spears. 

The  decree  will  therefore  be  reversed  and  one  en- 
tered here  canceling  all  the  warrants  given  to  evidence 
the  demand  of  $4,284. 

Reversed.    Decbee  Bendebbd. 


628  McDaniels  t;.  Habbinoton.  [80  Or. 


Argued  Maj  2,  modified  June  6,  1919. 

McDANIELS  v.  HARRINGTON.* 

(157  Pae.  lOM.) 

^WtnawM    ETftinlnatlon— Bafrihlnf  Memory— Memoranda. 

1.  Plaintiff,  who  sued  for  work  and  labor  performed  and  goo^^ 
furnished,  should  have  been  permitted  to  refresh  his  memory  as  to  the 
value  thereof  hy  reference  to  memoranda  on  which  totals  of  the 
amounts  were  entered  by  his  wife  at  his  direction  at  the  time  itemized 
statements  were  rendered  defendant,  under  Section  859,  L.  O.  L., 
providing  that  a  witness  may  refresh  his  memory  by  anything  written 
by  himself  or  at  his  direction  at  the  time  when  the  fact  occurred,  or 
immediately  thereafter,  or  whea  the  fact  was  fresh  in  his  memory 
and  he  knew  the  writing  to  be  correct,  and  that  the  writing  be  pro« 
duced  for  inspection  and  cross-examination. 

Appeal  and  Error—Scope  of  Review— Hanoleas  Error. 

2.  Where  the  court  admitted  such  memoranda  as  original  evidence 
instead  of  for  the  purpose  of  refreshing  witness'  memory,  such  admis- 
sion was  technical  error  without  prejudice  to  defendant,  where  plaintiff 
was  cross  examined  as  to  them  and  they  accomplished  only  the  purpose 
of  refreshing  his  memory. 

Frauds,  Statute  of— What  €k>ntract8  must  be  Written— Leaseholds — 
Less  Than  Tear. 

3.  Under  the  statute  of  frauds  (Section  808,  subd.  6,  L.  O.  L.),  mak- 
ing void  unless  in  writing  leaseholds  in  realty  for  periods  longer  than 
one  year,  relinquishment  of  leaseholds  for  the  period  of  one  year  need 
not  be  in  writing. 

Frauds,  Statute  of— ^What  Contracts  must  be  Written— BDEecoted  Con- 
tract. 

4.  Where  a  contract  to  relinquish  a  leasehold  for  the  period  of  one 
year,  though  not  in  writing,  was  wholly  executed,  defendant  could  not 
rely  on  the  statute  of  frauds  to  defeat  payment  he  agreed  to  make 
for  the  relinquishment;  the  statute  seldom  being  applied  to  executed 
contracts. 

Oontracts — Impossibility  of  Performance— Liability. 

5.  Where  defendant  employed  plaintiff  to  do  certain  work  for  a 
stipulated  sum,  and,  when  the  work  was  partially  done,  sold  the  land 
on  which  it  was  to  be  performed  and  rendered  it  impossible  to  com- 
plete the  contract,  he  was  liable  for  the  reasonable  value  of  the  work 
already  done. 

Work  and  Labor— Oompensation—Keasonable  Valuo— Burden  of  Proof. 

6.  In  such  case,  where  plaintiff  elected  to  sue  for  such  reasonable 
value,  the  burden  was  on  him  to  introduce  testimony  tending  to  show 
what  the  reasonable  value  was. 


*0n  the  right  for  purpose  of  cross-examination  to  inspect  paper  used 
by  witness  to  refresh  memory,  see  note  in  22  L.  R.  A.  (N.  S.)  706. 


Repobtsk. 
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Appeal  and  Error— Scope  of  Beylew— Modiflcatioii  of  Verdict. 

7.  Under  amended  Gonstilution,  Article  VII,  Section  3,  providing 
what  judgments  may  be  rendered  on  appeal,  and  authorizing  retrial  on 
appeal  under  certain  circumstances  according  to  the  rules  of  equity 
and  rendition  of  the  judgment  which  should  have  been  rendered  below, 
where  recovery  was  had  at  a  stipulated  sum  without  reference  or  proof 
as  to  its  reasonable  value  for  work  and  labor  performed  when  it  should 
have  been  the  reasonable  value,  and  defendant  claims  an  agreement 
to  pay  a  lump  sum  for  the  work  performed,  the  recovery  will  be  re- 
duced to  the  amount  of  the  claimed  agreement,  the  case  being  small, 
all  the  evidence  being  before  the  court. 

Trial — ^InfltmctioxuH- Details  of  Accounts. 

8.  It  is  not  necessary  for  the  court  to  instruct  that  certain  items 
of  a  long  account  were  admitted,  where  it  would  require  perusal  of 
the  testimony  to  verify  the  instruction,  the  jury  being  presumed  to 
be  as  capable  of  remembering  and  understanding  the  testimony  as  the 
judge. 

From  Union :  John  W.  Knowlbs,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  McBbidb. 

This  is  an  action  by  Joseph  R.  McDaniels  against 
G.  H.  Harrington. 

The  complaint  sets  out  two  causes  of  action.  The 
first  was  for  work  and  labor  performed  and  for  lum- 
ber, hay  and  other  articles  furnished  defendant.  For 
the  second  cause  of  action  it  was  alleged  that  the  plain- 
tiff was  lessee  in  possession  of  certain  land  of  defend- 
ant, and  that  defendant,  desiring  to  repossess  himself 
of  said  lands,  offered  to  pay  plaintiff  $200  if  he  would 
quit  and  surrender  to  defendant  the  leased  premises, 
and  that  plaintiff  thereupon  accepted  the  offer  and 
surrendered  the  premises  before  the  expiration  of  the 
lease.  The  cause  being  at  issue  upon  appropriate 
denials  and  a  counterclaim,  a  trial  was  had,  in  the 
course  of  which  plaintiff,  being  a  witness  in  his  own 
behalf,  testified  that  he  could  not  tell  the  exact  num- 
ber of  days  he  had  labored,  but  could  refresh  his 
memory  from  memoranda  which  he  and  his  wife  made 
out,  which  were  in  his  wife 's  handwriting,  but  dictated 
by  him.    He  testified,  in  substance,  that  he  kept  an 
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itemized  account  of  the  day's  labor,  etc.,  and  at  the 
end  of  each  month  sent  it  to  the  defendant,  but  that 
before  doing  so  he  dictated  the  totals  as  ascertained 
from  the  items  on  the  paper  sent  defendant,  and  had 
them  set  down  in  writing,  and  that  from  this  paper  so 
prepared  he  could  refresh  his  memory  as  to  the  amount 
of  labor  performed.  Objection  being  made  to  this  by 
defendant's  counsel,  a  demand  was  made  in  open  court 
for  the  production  of  such  statements,  but  was  refused, 
counsel  stating  that  all  papers  relating  to  the  matter 
were  in  the  State  of  Washington.  Later,  and  after 
plaintiff  had  testified,  the  defendant  denied  having 
ever  received  such  statements.  The  court  refused  to 
aUow  the  witness  to  use  the  memoranda  to  refresh  his 
memory,  but  finally  ruled  that  under  the  circumstances 
disclosed  they  might  be  admitted  as  original  evidence, 
and  they  were  so  admitted  over  the  objection  of  de- 
fendant, and  plaintiff  was  examined  and  cross-exam- 
ined as  to  their  correctness;  plaintiff's  whole  case  on 
the  first  cause  of  action  being  dependent  upon  the  in- 
tegrity of  those  items.  As  to  the  second  cause  it  was 
contended  that  the  agreement  for  the  surrender  of  the 
lease  was  a  contract  for  the  sale  of  an  interest  in  lands, 
and  that,  the  agreement  not  being  in  writing,  it  was 
void  by  reason  of  the  statute  of  frauds:  Section  808, 

subd.  6,  L.  0.  L.  There  is  also  an  exception  to  a  re- 
fusal of  the  court  to  instruct  the  jury  that  certain 

items  in  the  account  were  admitted  by  both  parties. 

From  a  verdict  for  plaintiff,  defendant  appeals. 

Modified. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Messrs.  Cochran  &  Eberhard. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Turner  Oliver,  Mr.  Joel  Richardson  and  Mr.  0. 
L.  Boose,  with  an  oral  argument  by  Mr.  Oliver. 
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Mb.^  Justicb  MoBbidb  delivered  the  opinion  of  the 
court. 

1,  2.  Touching  the  first  objection  urged,  we  are  of 
the  opinion  that  the  witness  should  have  been  permit- 
ted to  refresh  his  memory  from  the  memoranda  which 
the  evidence  tends  to  show  were  made  and  reduced  to 
writing  at  a  time  when  the  facts  were  fresh  in  his 
memory :  Section  859,  L.  0.  L.  His  whole  testimony 
was  devoted  to  showing  that  the  memoranda  were 
correct,  and,  if  true,  did  show  they  were.  The  testi- 
mony of  the  defendant  is  to  the  effect  that  no  such 
statements  were  sent  him  in  1911,  and  later,  as  are 
detailed  in  plaintiff's  testimony,  and  of  which  plain- 
tiff claims  the  memoranda  offered  were  summaries. 
While  the  court  admitted  them  as  original  evidence 
instead  of  memoranda  to  refresh  the  memory  of  the 
witness,  their  actual  value  depended  upon  the  witness' 
testimony  as  to  the  facts  which  an  inspection  of  them 
recalled  to  his  memory.  Although  the  admission  of 
the  memoranda  as  original  evidence  was  technically 
erroneous,  it  is  plain  that  it  was  not  such  an  error 
as  worked  any  injustice  to  defendant.  Plaintiff  was 
examined  and  cross-examined  as  to  the  method  of  their 
preparation  and  their  accuracy,  and,  outside  of  the 
fact  that  they  served  to  recall  to  his  memory  the  origi- 
nal transaction  which  they  epitomized,  they  were 
worthless,  so  that  indirectly  they  accomplished  the 
very  purpose  for  which  they  were  offered,  and  nothing 
more.  Our  courts  have  been  very  liberal  in  permitting 
the  use  of  such  memoranda :  State  v.  Magers,  35  Or. 
538  (57  Pac.  197) ;  Susewind  v.  Lever,  37  Or.  365,  368 
(61  Pac.  644) ;  Oyler  v.  Dautoff,  36  Or.  361  (59  Pac. 
474). 

3,  4.  The  second  objection  is  not  well  taken.  In 
this  state  leases  for  a  period  of  one  year  are  not  ve* 
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quired  to  be  in  writing,  and  it  would  be  an  anomaly 
in  a  contract  that  to  surrender  a  lease  should  require 
a  greater  degree  of  formality  in  its  execution  than  that 
requisite  to  create  it :  Ross  v.  Schneider,  30  Ind.  423 ; 
McKinney  v.  Reader,  7  Watts  (Pa.),  123;  Greider's 
Appeal,  5  Pa.  St.  422 ;  Smith  v.  Devlin,  23  N.  Y.  363 ; 
Harms  v.  McCormick,  30  111.  App.  125.  In  addition 
to  this  the  contract  had  been  executed,  the  plaintiff 
had  surrendered  possession,  and  the  land  had  been 
sold  to  another  person.  To  hold  under  such  circum- 
stances that  defendant,  after  obtaining  possession  of 
the  land,  can  repudiate  his  agreement  to  pay  for  the 
surrender  of  the  lease  would  be  to  permit  him  to  use 
the  statute  of  frauds  to  perpetrate  a  fraud.  It  is  sel- 
dom that  the  statute  of  frauds  is  applied  to  executed 
contracts:  McLeod  v.  Despain,  49  Or.  536  (90  Pac. 
492,  92  Pac.  1088,  124  Am.  St.  Rep.  1066,  19  L.  B.  A. 
(N.  S.)  276). 

5-7.  Another  objection  urged  is  as  to  the  refusal 
of  the  court  to  take  away  from  the  jury  certain  items 
in  the  account  of  plaintiff  alleged  to  be  due  by  reason 
of  labor  performed  in  cutting  willows  and  filling  a 
ditch  upon  defendant 's  land,  for  which  plaintiff  claimed 
$136.50.  It  appeared  from  the  testimony  that  plaintiff 
took  this  work  by  contract.  His  testimony  was  that 
he  was  to  receive  $250.  The  land  was  sold  before 
the  work  was  completed,  and  plaintiff  claims  compen- 
sation at  the  rate  of  $6.50  per  day  for  21  days'  work, 
which  he  performed  with  a  team.  Defendant  claims 
that  he  agreed  with  plaintiff  that  the  work  should  be 
** lumped  off''  at  $100.  There  is  no  testimony  on  the 
part  of  plaintiff  as  to  the  reasonable  value  of  the  work 
per  day.  It  is  clear  that,  the  sale  of  land  by  defendant 
having  rendered  the  completion  of  the  contract  impos- 
sible, he  is  bound  to  pay  the  reasonable  value  of  the 
work  which  has  been  performed.    It  is  also  clear  that 
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plaintiff,  having  elected  to  sue  for  that  reasonable 
value,  should  introduce  some  testimony  tending  to 
show  what  that  reasonable  value  is.  Not  having  done 
so,  we  must  either  send  the  case  back  for  a  new  trial 
or  adopt  the  defendant's  theory  that  plaintiff's  com- 
pensation was  fixed  at  $100,  and  even  this  is  not  a  wholly 
accurate  method,  as  we  cannot  be  sure  the  jury  ac- 
cepted plaintiff's  statement  in  preference  to  defend- 
ant's. But  this  is  a  small  case,  with  the  evidence  all 
before  us,  and  we  think  it  a  fit  one  in  which  to  invoke 
Section  3,  Article  VT,  of  our  amended  Constitution, 
which  authorizes  us,  under  certain  circumstances,  to 
retry  the  matter  according  to  the  rules  of  equity,  and 
render  such  a  judgment  here  as  should  have  been  ren- 
dered in  the  court  below.  We  will  therefore  reduce 
the  judgment  $36.50  in  accordance  with  the  amount 
admitted  by  defendant. 

8.  Another  objection  urged  relates  to  the  failure  of 
the  court  to  instruct  the  jury  that  certain  items  in 
plaintiff's  and  defendant's  accounts  were  admitted. 
This  pertained  principally  to  admissions  in  the  testi- 
mony and  not  in  the  pleadings.  It  would  have  required 
quite  an  amount  of  time  and  research  on  the  part  of 
the  court  to  have  verified  this  instruction  by  going 
over  the  various  items.  While  in  some  cases  such  an 
instruction  would  be  proper,  we  do  not  think  it  was 
obligatory  upon  the  court  to  give  it.  The  jury  had 
the  testimony,  and  the  law  presumes  them  as  capable 
of  remembering  and  understanding  it  as  the  judge. 
The  refusal  to  give  it  was  not  error. 

The  judgment  will  be  modified  by  deducting  the  sum 
of  $36.50  as  above  indicated,  and,  as  so  modified,  will 
be  affirmed.  Modified. 

Mb.  Justice  Eakin  absent. 
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Argued  March  21,  affirmed  June  6,  1918. 

BOND  V.  ELLISON.* 

(157  Pac.  1103.) 

Mortgages— Mortgagee  as  Bona  Fide  Purchaser— Burden  af  Proof. 

1.  One  claiming  under  a  mortgage  as  an  innocent  purchaser  for 
Talue,  without  notice,  has  the  burden  of  proof;  the  defense  being  an 
affirmative  one. 

Mortgages— Bights  of  Bona  Fide  Mortgages^ 

2.  Under  Section  7397,  L.  O.  L.,  declaring  that  every  conveyance  made 
with  the  intent  to  hinder,  delay  or  defraud  creditors  shall  be  void. 
Section  7400,  that  the  question  of  fraudulent  intent  shall  be  deemed 
a  question  of  fact,  and  Section  7401,  that  the  provisions  of  the  chapter 
shall  not  apply  to  a  hona  fide  purchaser  for  value  without  notice,  a 
mortgagee  of  one  who  acquired  property  through  fraud,  and  then 
encumbered  it,  takes  it  free  from  the  claims  of  the  original  grantors 
if  he  did  not  have  knowledge  of  the  fraud,  or  of  facts  sufficient  to  put 
him  on  inquiry. 

Mortgages— Bona  Fide  Purchaser— ^Bridence. 

3.  In' a  suit  to  set  aside  a  conveyance  and  mortgage  given  by  the 
grantee,  evidence  held  to  warrant  a  finding  that  the  mortgagee  was  not 
charged  with  notice  of  the  fraud  of  the  grantee,  his  grantor  in  pro- 
curing the  conveyance. 

[As  to  hona  fide  purchasers  from  fraudulent  vendees,  see  notes 
in  28  Am.  Dec  688;  28  Am.  Dec  734.] 

From  Lane:    Lawrence  T.  Harris,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  a  suit  by  Samuel  L.  Bond  and  others  against 
James  Ellison  to  cancel  a  conveyance  of  a  quarter- 
section  of  timber  land  from  plaintiff  to  the  Bellingham 
Development  Company,  and  a  mortgage  executed  by 
the  last-named  company  to  James  Ellison.  The  his- 
tory of  the  transaction  is  about  as  follows:  In  May, 
1911,  Samuel  L.  Bond  and  ten  associates  were  the  own- 
ers of  about  1,900  acres  of  timber  land  in  Lane  County, 
Oregon.  They  transferred  the  property  to  Marvin 
L.  Hammitt  and  Hal  E.  Wood,  as  trustees,  to  hold  the 


*As  to  effect  of  statute  making  fraudnlent  intent  a  question  of 
fact,  see  note  in  18  L.  S.  A.  611.  Bipobtxb. 
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naked  title  in  trust  and  to  convey  the  same  upon  certain 
terms  and  conditions. 

The  Columbia  River  Orchard  Company  had  an  irri- 
gation scheme  at  Wahluke,  Grant  County,  Washington, 
in  the  promotion  of  which  they  procured  a  lot  of  so- 
called  water  mortgages  from  the  settlers  in  that  ter- 
ritory, conditioned  that  the  company  should  put  water 
on  their  lands  within  a  given  time  for  $100  an  acre. 
With  these  water  mortgages  as  an  asset  the  company 
issued  an  unlimited  and  unknown  quantity  of  bonds 
which  were  traded  off  for  properties  when  possible. 
These  were  issued  by  the  Columbia  River  Orchard 
Company  and  were  guaranteed  by  the  Washington 
Orchard  Irrigation  &  Fruit  Company,  and  made  pay- 
able to  the  Oregon  &  Washington  Trust  Company,  all 
organized  and  run  by  the  same  people.  The  mortgages 
were  put  up  with  this  trust  company  as  security  for 
bonds.  The  company  obtained  contracts  on  a  half  sec- 
tion of  school  land  and  a  section  of  other  land,  which  it 
subdivided  into  small  tracts  and  sold  on  contract  at 
$350  an  acre.  These  documents  were  deposited  as  se- 
curity with  the  water  mortgages,  and  also  required  the 
company  to  put  water  on  the  land.  Bonds  were  traded 
for  the  stock  of  the  Bellingham  Development  Company, 
and  that  corporation  was  used  to  further  the  fraudu- 
lent designs  of  W.  E.  De  Larm  and  H.  A .  Biehl,  two  of 
the  prime  movers  in  the  scheme  at  Wahluke,  and  their 
associates.  They  claimed  that  they  had  expended 
$140,000  on  the  Wahluke  project,  and  had  17,000  acres 
of  land  within  that  territory  worth  $350  an  acre ;  that 
the  bonds  were  secured  by  125  per  cent  of  their  face 
value  in  good  valid  securities  deposited  with  the  trust 
company;  that  they  had  traded  for  the  Tobey  Bros, 
wheat  ranch  in  Gilliam  County,  Oregon,  which  was 
behind  the  bonds.    Messrs.  Hammitt  and  Wood  and 
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several  of  the  eleven  owners  of  the  timber  land  person- 
ally made  examinations  of  the  financial  plans  which 
De  Larm  and  his  cohorts  were  conducting,  including 
the  Bellingham  Development  Company,  resulting  in 
each  of  the  eleven  owners  in  writing  requesting  Ham- 
mitt  and  Wood,  trustees,  to  convey  their  properties  to 
the  last-named  company  for  bonds  of  the  Columbia 
River  Orchard  Company  at  par.  On  May  20,  1911, 
Hammitt  and  Wood  executed  to  the  development  com- 
pany a  deed  to  the  property  and  received  the  consid- 
eration in  bonds  which  were  practically  worthless, 
dividing  them  among  the  eleven  owners.  Ellison  was 
a  carpenter  by  trade  and  had  resided  in  Vancouver, 
B.  C,  for  about  22  years,  where  he  had  made  some 
money  in  real  estate.  He  was  more  familiar  with  the 
manner  of  transacting  business  there  than  in  the 
United  States.  On  May  29,  1911,  a  real  estate  dealer 
in  Seattle  by  the  name  of  Munson  informed  him  that 
a  certain  party  desired  to  obtain  a  loan  on  some  valu- 
able timber  lands  in  Oregon,  and  took  him  to  the  office 
of  De  Larm  and  Biehl.  The  latter  represented  that 
the  company  had  spent  $140,000  in  the  construction 
of  a  17-mile  ditch  on  the  Wahluke  project;  that  it 
would  be  necessary  for  it  to  borrow  $25,000  or  $30,000 
more  to  complete  the  irrigation  scheme  and  thereby 
supply  water  to  a  vast  area  of  land ;  and  that  it  would 
secure  the  loan  by  giving  Ellison  a  first  mortgage  upon 
approximately  2,400  acres  of  timber  lands  in  Lane 
County,  Oregon,  worth  $80,000,  title  to  which  was  good. 
De  Larm  &  Biehl  exhibited  a  copy  of  the  report  of  a 
timber  cruiser,  giving  the  amount  of  timber  thereon. 
After  some  negotiations  Ellison  agreed  to  loan  the  sum 
of  $25,000,  provided  he  could  get  a  purchaser  for  a 
$25,000  mortgage  held  by  him  on  property  in  Van- 
couver, B.  C.    This  proposition  was  accepted  by  De 
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Larm  &  Biehl,  who  caused  a  note  and  mortgage  upon 
the  timber  land  to  be  prepared,  which  were  executed 
on  May  31,  1911,  payable  to  James  Ellison  one  year 
after  date,  with  interest  at  8  per  cent  per  annum.  El- 
lison gave  De  Larm  &  Biehl  a  certified  check  for  $10,000, 
and  afterward  went  to  Vancouver,  B.  C,  where  he 
negotiated  a  sale  of  his  mortgage  and  paid  the  balance 
of  $15,000.  After  the  mortgage  became  due  a  fore- 
closure suit  was  instituted  in  Lane  County,  Oregon, 
and  about  the  same  time  the  eleven  owners  of  the  tim- 
ber land  brought  suit  to  cancel  their  deeds  to  the  Bel- 
lingham  Development  Company,  alleging  failure  of 
consideration,  and  that  the  deeds  were  obtained  by 
means  of  fraudulent  representations.  These  cases 
were  consolidated  and  tried  together.  The  Circuit 
Court  found  in  favor  of  James  Ellison,  the  defendant, 
and  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names 
of  Messrs.  Woodcock  <£  Smith  and  Messrs.  Williams  S 
Bean,  with  an  oral  argument  by  Mr.  John  M.  Williams. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  H.  McNary  and  Mr.  Charles  L. 
McNary. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  Ellison  claims  under  his  mortgage  as  an  innocent 
purchaser  for  value  without  notice.  This  is  an  aflBrm- 
ative  defense,  and  is  alleged  by  the  defendant,  and 
must  be  proved :  Weber  v.  Rothchild,  15  Or.  385,  389, 
391  (15  Pac.  650, 3  Am.  St.  Rep.  162) ;  Eyland  v.  Hyland, 
19  Or.  51,  55  (23  Pac.  811) ;  Barnes  v.  Spencer  et  al., 
79  Or.  205  (153  Pac.  47,  51). 

2,  3.  The  main  question  presented  in  this  case  is  one 
of  fact.    Realizing  the  importance    of   the   suit,   the 
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number  of  people  interested,  and  the  amount  involved, 
we  have  given  the  record  our  most  careful  attention 
and  consideration.  The  evidence  is  overwhelmingly 
in  favor  of  the  contentions  of  the  defendant  James 
Ellison,  who  in  good  faith  loaned  $25,000  on  the  secur- 
ity of  the  land  in  question  without  any  notice  or  knowl- 
edge of  any  equities  of  the  claimants.  While  looking 
back  it  might  possibly  seem  otherwise,  yet  at  the  time 
of  the  execution  of  the  mortgage  there  was  no  real 
ground  for  suspicion  of  bad  faith  on  the  part  of  the 
defendant.  To  mention  one  instance  will,  perhaps,  suf- 
fice. Ellison  owned  some  bonds  in  the  Columbia  Eiver 
Orchard  Company  and  by  De  Larm  and  his  confed- 
erates was  induced  to  believe  that  the  Wahluke  project 
would  in  the  end  come  out  all  right.  He  was  not 
warned  nor  informed  to  the  contrary.  He  was  **  roped 
in'*  by  De  Larm  and  his  assistants.  On  the  other 
hand,  showing  the  astuteness  of  these  men,  the  several 
plaintiffs  in  these  cases,  who  also  now  own  bonds  of 
the  Columbia  Eiver  Orchard  Company,  were  warned 
by  a  local  bank  in  the  vicinity  of  the  project  that  the 
bonds  '*were  not  first  class,**  and  yet  De  Larm  and 
his  coconspirators  succeeded  in  convincing  them  that 
the  bank  was  unfriendly  to  the  project  and  its  pro- 
moters, and  that  the  bonds  were  all  right.  The  cor- 
poration is  defunct,  and  some  of  the  promoters  have 
been  prosecuted  and  punished. 

Our  statute  provides  that  every  conveyance  or  as- 
signment in  writing  of  any  estate  or  interest  in  lands, 
and  every  charge  upon  lands  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors,  or  other  persons 
of  their  lawful  suits  or  damages,  with  the  like  intent, 
as  against  the  persons  so  hindered,  delayed  or  de- 
frauded, shall  be  void:  Section  7397,  L.  0.  L.  The 
question  of  fraudulent  intent  in  all  cases  arising  under 
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the  provisions  of  this  chapter  shall  be  deemed  a  ques- 
tion of  fact  and  not  of  law:  Section  7400,  L.  0.  L. 
The  provisions  of  this  chapter  shall  not  be  construed 
in  any  manner  to  affect  or  impair  the  title  of  a  pur- 
chaser for  a  valuable  consideration,  unless  it  shall  ap- 
pear that  such  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  inmiediate  grantor,  or  of  the 
fraud  rendering  void  the  title  of  such  grantor:  Sec- 
tion 7401,  L,  0.  L.  In  order  to  avoid  a  sale  upon  the 
ground  of  fraud,  the  vendee  must  have  had  notice  of 
the  vendor  *s  fraudulent  designs.  Notice  of  the  fraud- 
ulent intent  of  the  vendor  may  be  inferred  from  the 
circumstances;  but  the  mere  negligence  or  want  of 
diligence  in  not  inquiring  into  the  facts  known  to  him 
and  calculated  to  put  him  upon  inquiry  is  not  sufficient 
to  charge  him  with  notice  of  fraud.  Hence  the  ques- 
tion is  whether  or  not  James  Ellison  did  in  fact  know 
or  believe  that  the  mortgagors  intended  to  defraud 
anyone,  and  not  whether  or  not  he  was  negligent  in 
failing  to  discover  the  fraudulent  intent:  Bowman  v. 
Metzger,  27  Or.  23  (39  Pac.  3,  44  Pac.  1090) ;  Jennings 
V.  Frazier,  46  Or.  470  (80  Pac.  1011) ;  Livesley  v.  Heise, 
48  Or.  147  (85  Pac.  509) ;  Ball  v.  Danton,  64  Or.  196  (129 
Pac.  1034) ;  Coffey  v.  Scott,  66  Or.  465  (135  Pac.  88) ; 
Van  Raalte  v.  Harrington,  101  Mo.  603  (14  S.  W.  710, 
20  Am.  St.  Rep.  626, 11  L.  E.  A.  424) ;  Stearns  v.  Gage, 
79  N.  Y.  102, 

We  are  convinced  that  the  findings  and  decree  of  the 
lower  court  were  correct.  The  decree  is  therefore 
affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Bubnett  concur. 

Mb.  Justice  Habbis  took  no  part  in  the  consideration 
of  this  case. 
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BICE  V.  WEST.* 

(157  Pae.  1105.) 


1.  Where  the  creditor  of  aellen  of  K  dmg-itore,  tbe  bolk  sales 
atatate  (Section  6069,  L.  O.  L.},  not  having  been  ■trietlj'  complied  with 
because  the  atatemeDt  furnished  the  purchaser  was  not  tmiter  oath 
and  not  given  at  leaat  five  daya  before  the  purchase,  when  notified  af 
tbe  lale  id  effect  consented  by  saying  he  woald  look  wholly  to  the 
■elleri  for  payment  of  hia  account,  and  waited  for  two  years  before 
making  any  move  to  repudiate  iueb  approval  and  void  sale,  aneh 
creditor  waived  the  right  to  claim  tbe  beneflta  of  the  atatate. 

Frudnlent  0«iT«7Micei— Salcf  In  Bulk— Liability  of  'Bnfti. 

2.  Tbe  creditor  of  tbe  sellers  of  a  drugstore,  entitled  to  tbe  benefit 
of  the  bulk  isles  statute,  can  hold  the  buyer  liable  only  for  inch 
property  as  waa  embraced  by  the  statute  at  the  time  of  the  sale. 

Fiutdnlont    Oouveyancei — 8alM    In    Bulk— Oanilalunent— Burden   of 
Pcoof— Judgment. 

3.  Under  Section  320,  L.  O.  L.,  limiting  the  liability  of  a  garnishee 
to  money  valne  of  the  property  of  the  debtor  in  his  hands,  in  gsruish- 
ment  proceedings  against  the  buyer  by  the  creditor  of  the  sellers  of 
a  drug-store,  where  it  was  admitted  that  the  buyer  paid  $1,600  for 
fixtures  and  atock,  but  there  was  nothing  to  indicate  tbe  value  of 
either,  so  that  the  value  of  tbe  stock  could  not  be  determined,  but 
the  Bulk  Sales  Act,  under  which  the  creditor  claimed,  did  not  apply 
at  the  time  of  the  sale  to  flTtures,  but  only  to  atock,  judgment  tor 
the  creditor  for  •224.05  could  not  stand. 

[As  to  remedies  of  creditor  for  violation  of  balk  salea  law, 
•ee  note  in  Ann.  Oaa.  19160,  628.] 

From  Multnomah :  Robert  G.  Mobhow,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Haeris. 

Elver  L.  Bice,  doing  business  under  the  name  of 
American  Standard  Jewelry  Company,  delivered  some 
jewelry  to  K.  C.  West  and  Fare  West,  who  owned  and 

'For  authorities  passing  on  the  question  of  remedy  of  creditor  where 
sale  is  made  in  violation  of  bulk  sales  law,  see  note  in  38  L.  B,  A. 
(H.  S.)  37S;  L.  B.  A.  IQISB,  974.  And  aa  to  what  kind  or  classes  of 
nmnariv  am  wif.hin  thn  operation  of  the  bulk  sales  statute,  see  note 


June,  1916.]  Rice  v.  West.  641 

conducted  a  drugstore.  The  Wests  afterward  sold  all 
the  fixtures  and  the  entire  stock  of  drugs  to  F.  E. 
Hume,  who  did  not,  however,  take  over  any  of  the 
jewelry.  Rice  subsequently  obtained  a  judgment 
against  the  Wests,  and,  having  garnished  Hume,  is 
now  endeavoring  to  hold  the  garnishee  liable  for  the 
amount  of  the  judgment  on  the  theory  that  the  sale  to 
Hume  was  void  because  made  in  violation  of  the  Bulk 
Sales  Act. 

The  garnishment  proceeding,  presented  by  this  ap- 
peal, comes  here  on  a  record  consisting  of  allegations 
and  interrogatories  made  by  Rice  as  required  by  Sec- 
tion 315,  L.  0.  L.,  an  answer  by  Hume  as  directed  by 
Section  316,  L.  0.  L.,  a  certified  copy  of  the  judgment 
obtained  by  Rice  against  the  Wests  and  a  certified 
copy  of  the  proceedings  in  the  District  Court  for  Port- 
land district  in  Multnomah  County,  where  Rice  ob- 
tained that  judgment.  It  is  set  down  in  the  allega- 
tions : 

*  *  That  on  or  about  the  seventeenth  day  of  February, 
1915,  judgment  was  duly  entered  in  the  District  Court, 
Multnomah  County,  for  Portland  district.  State  of 
Oregon,  against  the  defendants  for  the  sum  of  one 
hundred  eisrhty  dollars  ($180)  and  fourteen  and  15/100 
($14.15)  dollars  costs.'* 

It  is  also  stated  in  the  allegations  that  a  transcript 
of  the  judgment  was  filed  *'in  the  Circuit  Court  for 
Multnomah  County";  that  after  the  issuance  of  an 
execution  and  notice  of  garnishment,  Hume  made  a 
return  to  the  effect  that  he  had  no  property  belonging 
to  the  Wests,  notwithstanding  the  fact  that  he  had  pur- 
chased *'all  of  the  stock  of  merchandise  and  fixtures'* 
without  complying  with  the  bulk  sales  statute. 

After  denying  that  a  judgment  had  been  rendered 
against  the  Wests  in  the  District  Court  or  that  a  tran- 
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script  of  such  judgment  was  filed  in  the  Circuit  Court, 
Hume  answered  the  allegations  by  reciting  his  version 
of  the  purchase  of  the  fixtures  and  stock  of  drugs. 

The  answer  relates  that  on  December  6, 1912,  Hume 
purchased  the  fixtures  and  the  stock  of  drugs  from 
the  Wests  for  $1,600.  When  the  purchase  was  made 
Hume  obtained  a  statement  of  the  creditors  of  the 
Wests,  and  he  was  informed  that  they  owed  $180  to 
the  Blumauer-Frank  Drug  Company,  $203  to  Wood- 
ward, Clarke  &  Co.,  and  about  $14  to  Hess  &  Clark. 
Hume  paid  Blumauer-Frank  Drug  Company  $180,  and 
the  Wests  immediately  paid  the  other  two  claims.  In 
addition  to  the  stock  of  drugs  the  Wests  also  had  a 
stock  of  gimcrack  jewelry  which  they  told  Hume  was  the 
property  of  the  American  Standard  Jewelry  Company 
and  had  been  purchased  upon  a  conditional  sale  contract 
requiring  the  payment  of  a  $30  installment  every  three 
months.  Shortly  after  the  sale  of  the  fixtures  and 
drugs  the  Wests  "informed  said  American  Standard 
Jewelry  Company  of  the  sale  made  to  this  garnishee 
and  said  American  Standard  Jewelry  Company  re^ 
plied  thereto  in  effect  and  substance  that  they  would 
not  recoptract  with  this  garnishee  concerning  the  said 
jewelry  stock,  and  that  they  (American  Standard  Jew- 
elry Company)  would  look'*  to  the  Wests  *'for  the 
payment  of  the  account  for  said  jewelry  stock**;  and 
immediately  thereafter  the  Wests  '*  transshipped  and 
delivered  the  said  stock  of  jewelry  to  American  Stand- 
ard Jewelry  Company.** 

Supplementing  the  answer  to  the  allegations  the  re- 
sponses to  the  interrogatories  disclose  that  Hume  paid 
the  purchase  price  in  full;  that  $1,600  was  **the  value 
of  the  stock  of  drugs  and  fixtures**;  that  the  statement 
concerning  the  indebtedness  of  the  Wests  '*was  not 
under  oath**;  that  at  the  time  of  the  purchase  '* there 


June,  1916.]  Eice  v.  West.  643 

was  in  the  store  a  stock  of  cheap  jewelry  claimed  to 
be  owned  by  American  Standard  Jewelry  Company, 
but  which  they  had  agreed  to  sell  upon  the  installment 
plan  reserving  title  to  themselves  at  the  rate  of  $30 
every  three  months'*;  that  the  American  Standard 
Jewelry  Company  ''stated  that  they  would  look 
wholly*'  to  the  Wests  for  their  account;  and  afterward 
the  Wests  shipped  the  stock  of  jewelry  to  the  American 
Standard  Jewelry  Company.  Eice  did  not  reply  to 
the  answer  because  as  his  attorney  declared  in  open 
court  the  new  matters  stated  in  the  answer  ''were 
true. ' ' 

The  only  evidence  offered  consisted  of  a  "transcript 
of  the  judgment  recovered  by  [Eice]  the  plaintiff 
against  [Wests]  the  defendants  in  the  District  Court 
for  Portland,  which  was  filed  in  the  office  of  the  county 
clerk  of  Multnomah  County,  Oregon, ' '  together  with  a 
certified  copy  of  all  the  proceedings  had  in  the  action 
in  the  District  Court.  The  transcript  of  the  judgment 
received  in  evidence  shows  that  the  action  in  the  Dis- 
trict Court  was  commenced  on  March  14,  1914,  but  it 
did  not  bear  fruit  until  February  18,  1915,  when  Eice 
was  awarded  a  judgment  against  the  Wests  for  $180, 
with  costs  and  disbursements  taxed  at  $14.15.  The 
proceeding  against  Hume  was  initiated  after  the  entry 
of  the  judgment  against  the  Wests  in  the  District 
Court.  After  a  trial  the  circuit  judge  rendered  a  judg- 
ment in  favor  of  Eice  in  the  garnishment  proceeding 
for  $194.15,  with  costs  and  disbursements  taxed  at 
$29.90  against  Hume,  the  garnishee,  who  has  appealed. 

Eeversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Carson  &  Brown  and  Messrs.  Emmons  <&  Web- 
ster, with  an  oral  argument  by  Mr.  John  A.  Carson. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  S.  8.  Humphrey. 

Mb.  Justice  Habris  delivered  the  opinion  of  the 
conrt. 

When  the  action  was  commenced  in  the  District 
Court  the  relation  of  debtor  and  creditor  did  not  exist 
between  Hume  and  the  Wests,  because  the  purchase 
price  had  been  paid  in  full,  and  as  between  the  sellers 
and  the  purchaser  the  latter  had  become  the  owner  of 
the  property,  so  that  he  neither  owed  the  Wests 
money  nor  held  any  of  their  property.  The  validity 
of  the  judgment  which  Rice  obtained  against  Hume 
in  the  garnishment  proceeding  must  therefore  depend 
upon  the  Bulk  Sales  Act  and  the  statutes  regulating 
attachments. 

Before  proceeding  with  the  discussion  it  will  be 
necessary  to  note  some  of  the  provisions  of  the  bulk 
sales  statute.  Section  6069,  L.  0.  L.,  makes  it  the 
duty  of  a  person  when  about  to  purchase  a  stock  of 
goods  in  bulk  to  demand,  at  least  five  days  before  the 
consummation  of  the  purchase  and  five  days  before 
payment  of  any  part  of  the  purchase  price,  **a  written 
statement  under  oath  containing  the  names  and  ad- 
dresses of  all  the  creditors  of  said  vendor/*  Upon 
receiving  the  written  statement  under  oath  the  ven- 
dee is  required  by  Section  6070,  L.  0.  L.,  at  least  five 
days  before  completing  the  purchase  and  paying  any 
part  of  the  purchase  price,  to  cause  to  be  notified  **each 
of  the  creditors  of  the  vendor  named  in  said  statement, 
of  the  proposed  purchase  by  him  •  *  and  whenever 
any  person  shall  purchase  any  stock  of  goods  *  • 
without  having  first  demanded  and  received  from  his 
vendor  the  statement  under  oath  *  *  and  without  hav- 
ing also  notified  or  caused  to  be  notified  all  of  the 
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creditors  of  the  vendor  named  in  such  statement,  •  * 
such  purchase  •  •  shall,  as  to  any  and  all  creditors 
of  the  vendor,  be  conclusively  presumed  fraudulent  and 
void.*' 

Bice  is  not  entitled  to  a  judgment  against  Hume  on 
the  facts  which  Hume  asserts  and  Bice  admits.  Sec- 
tion 316,  L.  0.  L.,  requires  the  garnishee  to  ''return 
the  allegations  and  interrogatories  of  the  plaintiff  to 
the  court  or  judge,  with  his  written  answer  thereto '  * ; 
and  by  Section  319  the  plaintiff  is  permitted  to  reply 
in  such  answer,  the  issues  being  tried  as  ordinary  is- 
sues of  fact  between  a  plaintiff  and  defendant;  and 
if  no  reply  is  filed,  the  answer  **  shall  be  taken  to  be 
true  and  sufficient.  *  *  Bice  did  not  file  a  reply  and  con- 
sequently the  averment  made  in  the  answer  to  the  al- 
legations and  interrogatories  must  be  deemed  to  be 
true.  The  answer  informs  us  that  at  the  time  of  the 
purchase  Hume  obtained  a  statement  from  the  Wests 
which  gave  the  names  of  the  creditors,  three  in  num- 
ber, with  the  amount  of  their  claims;  and  that  those 
creditors  have  been  paid  in  full.  The  Wests  informed 
the  plaintiff  of  the  sale  to  Hume,  and  Bice  replied  by 
saying  that  he  would  look  wholly  to  the  Wests  for  the 
payment  of  the  account  for  the  jewelry  stock. 

1.  The  Bulk  Sales  Act  was  not  strictly  complied  with, 
because :  (1)  The  statement  was  not  made  under  oath ; 
and  (2)  the  statement  was  not  given  at  least  five  days 
before  the  purchase.  The  purchaser  did,  however, 
obtain  a  statement  which  contained  all  the  informa- 
tion required  by  the  statute,  although  the  oath  was 
lacking.  Even  where  the  statute  is  strictly  complied 
with,  a  creditor  loses  his  right  to  void  the  sale  if  he 
makes  no  move  to  protect  his  claim.  Bice  was  notified, 
and  then  in  effect  consented  to  the  sale  by  saying  that 
he  would  look  wholly  to  the  Wests  for  the  payment 
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of  his  account.  Every  benefit  which  the  statute  has 
designed  for  the  creditors  was  made  available  to  Bice, 
and  yet  he  not  only  in  effect  gave  his  approval  to  the 
sale,  but  he  waited  for  two  years  before  making  any 
move  to  repudiate  such  approval  and  void  the  sale, 
and  he  has  therefore  waived  his  right  to  claim  the  bene- 
fit of  the  statute.  The  transaction  between  Hume  and 
the  Wests  was  characterized  by  honesty  and  fair  deal- 
ing; nothing  was  concealed  from  Rice,  but,  on  the 
other  hand,  he  was  informed  of  the  truth;  there  was 
no  attempt  to  deceive  or  defraud;  and  although  the 
statute  was  not  technically  observed,  nevertheless  Kice 
was  informed  of  all  that  he  would  have  known,  even 
though  the  statute  had  been  literally  followed.  If  the 
bulk  sales  statute  had  been  strictly  complied  with, 
nevertheless,  his  own  conduct  would  have  precluded 
him  from  now  calling  upon  that  statute  for  aid,  and  by 
the  same  token  he  ought  not  to  be  heard  to  say  that 
a  failure  to  take  a  formal  step  in  a  technical  way  will 
relieve  him  from  what  would  otherwise  be  a  complete 
waiver  on  his  part. 

There  is  an  additional  reason  for  setting  aside  the 
judgment  against  Hume.  As  the  record  comes  to  us 
there  is  nothing  to  show  that  Rice  was  a  creditor  of 
the  Wests  at  the  time  of  the  sale  to  Hume  on  December 
6,  1912.  It  is  true  that  one  of  the  allegations  made 
by  Rice  is  to  the  effect  that  the  Wests  owed  the  plain- 
tiff $180  at  the  time  of  the  transfer,  but  it  is  also  true 
that  the  answer  returned  by  Hume  denies  that  allega- 
tion. 

2,  3.  Still  another  reason  demands  that  the  judgment 
be  vacated.  When  the  sale  was  made  to  Hume  the 
Bulk  Sales  Act  applied  to  *  *  any  stock  of  goods,  wares 
or  merchandise  in  bulk, ' '  but  it  did  not  include  fixtures : 
Lee  V.  Gillen,  90  Neb.  535  (134  N.  W.  278).   The  amend- 
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ment  of  1913,  whicL  includes  fixtures,  has  no  applica- 
tion to  the  instant  case  because  the  amendment  was 
enacted  after  the  sale :  Chapter  281,  Laws  1913.  Even 
though  it  be  conceded  that  Eice  is  entitled  to  the  benefit 
of  the  Bulk  Sales  Act,  still  he  can  only  hold  Hume 
liable  for  such  property  as  was  embraced  by  the  stat- 
ute. The  fixtures  not  being  included  by  the  statute, 
it  follows,  therefore,  that  the  stock  of  drugs  was  the 
only  property  which  the  garnishee  purchased  subject 
to  the  Bulk  Sales  Act.  Rice  cannot  hold  Hume  liable 
for  any  amount  greater  than  the  value  of  the  stock  of 
drugs  because,  by  the  terms  of  Section  320,  L.  0.  L.,  the 
liability  of  the  garnishee  is  limited  to  the  "money  value 
of  the  property.  It  is  admitted  that  Hume  paid  $1,600 
for  the  fixtures  and  the  stock  of  drugs,  but  there  is 
not  a  word  in  the  record  to  indicate  the  value  of  either 
the  fixtures  or  the  stock  of  drugs,  and  consequently  it 
is  impossible  to  determine  the  value  of  the  stock  of 
drugs.  The  controversy  between  Rice  and  Hume  is  like 
an  ordinary  action  where  the  burden  rests  on  the  plain- 
tiff to  establish  a  liability  before  being  entitled  to  ask 
for  a  judgment.  Before  Rice  can  say  that  Hume  must 
pay  him  $224.05,  he  is  required  to  show  that  the  stock 
of  drugs  was  worth  at  least  that  amount.  There  is 
no  evidence  to  support  one  of  the  elements  necessary 
for  a  valid  judgment:  Case  v.  Noyes,  16  Or.  329  (19 
Pac.  104) ;  Smith  v.  Conrad,  23  Or.  206,  211  (31  Pac. 
398) ;  Williams  v.  Gallick,  11  Or.  337  (3  Pac.  469) ;  Cald- 
well  Banking  <&  T.  Co.  v.  Porter,  52  Or.  318,  323  (95 
Pac.  1,  97  Pac.  541). 
The  judgment  is  reversed.  Reversed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBride  and 
Mb.  Justice  Bean  concur. 


648  State  v.  Jacobson.  [80  Or. 


Argued  May  2S,  T«T6ned  Jnne  H,  1910. 

STATE  V.  JACOBSON.* 

(157  Pac.  1108.) 

OoDititiieioiul  Law— Validity  of  SUtaU. 

1.  The  courts  will  not  declare  a  statute  inralid  unless  its  eonfliet 
with  the  Constitution  is  plain,  and  any  reasonable  doubt  will  be  re- 
solTed  in  favor  of  a  legislative  enactment,  and  the  act  sustained. 

OoDstitiitional  Law— Power  of  Oonrt— Vallditjr  of  Statoto. 

2.  The  Talidity  of  a  statute  depends  on  whether  the  legislature,  in 
respect  to  the  subject  matter  of  the  act,  the  means  by  which  its  object 
was  to  be  accomplished,  and  the  mode  of  enacting  it,  has  kept  within 
the  constitutional  limits,  and,  if  it  has,  the  courts  cannot  inquire  into 
the  proper  exercise  of  the  power. 

Commaroe — Oonstitational  Provl8ion8. 

3.  Under  Article  I,  Section  8,  of  the  Constitution  of  the  United  States, 
giving  Congress  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,  the  term  "commerce"  is  a  term  of  the 
highest  import  comprehending  commercial  intercourse  in  any  and  all 
its  forms,  including  the  transportation,  purchase,  sale  and  exchange  of 
commodities  between  the  citizens  of  the  United  States  and  the  citizens 
or  subjects  of  other  countries  and  between  citizens  of  different  states. 

Oommerce — Power  of  Congress — ^ExcIoslveneaB. 

4.  Under  such  provision  the  power  of  Congress  is  neeessaril^  excln- 
sive  whenever  the  subjects  of  regulation  are  national  in  their  char- 
acter or  admit  only  of  one  uniform  system  or  plan  of  regulation,  such 
as  commerce  with  foreign  countries,  and  the  transportation  of  goods 
between  the  states,  both  of  which  are  within  the  exclusive  regulatory 
power  of  Congress. 

Oommerce— Foreign  and   Interstate   Commerce— State   Begolation— 
Validity. 

5.  Qeneral  Laws  of  1915,  page  396,  entitled  as  an  aet  to  regulate 
the  sale  of  eggs  imported  into  the  state  from  any  foreign  country,  to 
regulate  the  sale  of  food  the  ingredients  of  which  are  in  part  com- 
posed of  eggs  imported  into  the  state  from  any  foreign  country,  etc.^ 
and  by  Section  6,  providing  that  every  person  selling  or  offefing  for 
sale  any  food,  etc.,  the  ingredients  of  which  are  in  part  composed  of 
eggs,  imported,  into  the  state  from  any  foreign  country,  shall  display 
in  a  conspicuous  place  in  his  salesroom  a  sign  of  certain  dimensions 
reading,  "Imported  Eggs  Used  Here,"  not  aiming  at  the  quality,  con* 
dition  or  purity  of  the  article  of  food,  but  intended  to  counteract  the 
customs  duty  act,  admitting  eggs  from'  foreign  countries  free,  was  not 
an  exercise  of  the  police  power  of  the  state,  and  its  necessary  effect 
being  to  impede  commerce  with  foreign  nations,  and  discriminate  upon 

*Upon  the  question  of  validity  of  police  regulation  as  to  branding 
or  labeling  articles  of  commerce,  see  note  in  40  L.  S.  A.  (N.  8.)  875. 
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the  sale  of  an  article  of  international  commerce  thereby  depressing  its 
sale,  it  invaded  the  power  given  to  Congress  by  the  commerce  clause 
(Article  I,  Section  8  of  the  Constitution  of  the  United  States),  and 
was  void. 

Commerce— Pow«r  of  Oongrees. 

6.  Where  Congress  has  acted  upon  any  subject  matter  of  interstate 
or  foreign  commerce,  even  though  such  act  may  be  detailed  as  to  mat- 
ters of  a  peculiarly  local  application,  the  states  have  no  right  or 
authority  under  the  so-called  police  power,  or  otherwise,  to  act  with 
reference  to  the  same  matter. 

Constitational  Law— Police  Power. 

7.  The  state  has  the  right  to  interfere  with  the  property  and  lib- 
erty of  its  citizens  without  compensation  to  them,  provided  the  action 
is  imperatively  demanded  in  order  to  conserve  or  protect  public  health, 
welfare  or  prosperity. 

[As  to  constitutionality  of  state  regulation  of  interstate  com- 
merce, see  note  in  27  Am.  St.  Bep.  647.] 

From  Multnomah :  Calvin  U.  Gantbnbein,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

The  defendant,  J.  C.  Jacobson,  was  prosecuted  and 
convicted  for  a  violation  of  Section  6  of  Chapter  272 
of  the  General  Laws  of  Oregon  for  1915,  and  appeals. 

The  title  of  the  act  reads  thus : 

''An  act  to  regulate  the  sale  of  eggs  that  have  been 
shipped  or  imported  into  the  State  of  Oregon  from 
any  foreign  country,  requiring  the  marking  of  the  con- 
tainers thereof  by  all  persons  selling  or  offering  the 
same  for  sale ;  to  regulate  the  sale  of  food  and  drink, 
the  ingredients  of  which  are  in  part  composed  of  eggs 
shipped  or  imported  into  the  State  of  Oregon,  from 
any  foreign  country,  requiring  marking  of  all  bills  of 
fare  or  menu  cards  placed  on  tables  or  counters  in  es- 
tablishments, preparing^  serving  or  offering  for  sale 
any  such  food  or  drink;  to  regulate  the  placing  of 
cards  in  all  packages  or  wrappers  inclosing  manufac- 
tured food  products,  before  being  sold  or  offered  for 
sale,  which  are  composed  wholly  or  in  part  of  eggs 
shipped  or  imported  into  the  State  of  Oregon  from 
any  foreign  country,  requiring  importers  of  foreign 
eggs  to  report  shipments  to  dairy  and  food  commis- 
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sioner^  and  fixing  penalties  for  the  violation  of  any  of 
the  provisions  thereof.'* 

Section  6  is  as  follows : 

**  Every  person,  firm,  company  or  corporation  pre- 
paring, serving,  selling  or  offering  for  sale  any  food 
or  drink,  the  ingredients  of  which  are  in  part  com- 
posed of  eggs  shipped  or  imported  into  the  State  of 
Oregon  from  any  foreign  country  shall  display  in  a 
conspicuous  place  in  his  or  their  public  salesroom,  a 
sign  which  shall  not  be  less  than  six  inches  in  height 
and  three  feet  in  length,  bearing  the  words  'Imported 
Eggs  Used  Here'  in  black-faced  letters  not  less  than 
three  inches  in  height  and  one-quarter  of  an  inch  in 
width,  upon  white  ground/'  ^ 

The  gist  of  the  complaint  is  that : 

The  defendant,  J.  C.  Jacobson,  did  unlawfully  offer 
for  sale  and  sell  in  a  public  salesroom  **  certain  food, 
to  wit,  a  cake,  the  ingredients  of  which  said  cake  were 
then  and  there  in  part  composed  of  eggs  shipped  and 
imported  into  the  said  State  of  Oregon  from  said  for- 
eign country,  to  wit,  China,  and  did  then  and  there 
unlawfully  and  willfully  fail  and  neglect  to  display  in 
a  conspicuous  place  or  any  place  in  said  public  sales- 
room any  sign  whatsoever  bearing  the  words,  **  Im- 
ported Eggs  Used  Here.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  j 

Messrs.  Winter,  Wilson  &  Johnson,  with  an  oral  argu- 
ment by  Mr.  Roscoe  R.  Johnson. 

For  respondent  there  was  a  brief  with  oral  argu-  { 

•ments  by  Mr.  Walter  H.  Evans,  District  Attorney,  and 
Mr.  George  Mowry,  Deputy  District  Attorney. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

In  order  to  avoid  a  misunderstanding,  and  as  a 
preface,  it  is  stated  that  the  writer  believes  that  the 
intention  of  our  legislature  in  attempting  to  protect 
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the  industries  of  our  commonwealth  is  highly  com- 
mendable. That  there  is  a  crying  need  for  such  legis- 
lation may  be  admitted.  The  inquiry  here  is :  Where 
does  the  power  to  enact  laws  designed  for  such  a  benefi- 
cent purpose  reside  t 

1.  The  courts  will  not  declare  a  statute  invalid  un- 
less its  conflict  with  the  Constitution  is  plain.  Any 
reasonable  doubt  will  be  resolved 'in  favor  of  a  legis- 
lative enactment,  and  the  act  sustained :  Cooley,  Const. 
Lim.  (7  ed.),  252;  253;  State  v.  ScMuer,  59  Or.  18,  35 
(115  Pac.  1057). 

2.  Whether  a  statute  is  unconstitutional  or  not  is 
always  a  question  of  power ;  that  is,  a  question  whether 
the  legislature  in  the  particular  case,  in  respect  to  the 
subject  matter  of  the  act,  the  manner  in  which  its  ob- 
ject is  to  be  accomplished,  and  the  mode  of  enacting 
it,  has  kept  within  the  constitutional  limits  and  ob- 
served the  constitutional  conditions.  In  any  case  in 
which  this  question  is  answered  in  the  aflirmative,  the 
courts  are  not  at  liberty  to  inquire  into  the  proper  ex- 
ercise of  the  power.  They  must  assume  that  legisla- 
tive discretion  has  been  properly  exercised:  Cooley, 
Const.  Lim.  (7  ed.),  257;  State  v.  Bunting,  71  Or.  259, 
269  (139  Pac.  731,  Ann.  Cas.  1916C,  1003). 

3.  Counsel  for  defendant  contend  that  the  section 
of  the  act  under  which  these  criminal  proceedings  were 
initiated  is  in  contravention  of  Section  8,  Article  I,  of 
the  United  States  Constitution,  which  provides  that 
the  Congress  of  the  United  States  shall  have  power  to 
regulate  commerce  with  foreign  nations  among  the 
several  states,  and  with  the  Indian  tribes,  and  that  the 
act  is  void.  Counsel  for  plaintiff  claim  that  the  act 
in  question  in  this  case  is  a  police  regulation  enacted 
within  the  legitimate  scope  of  the  police  power  of  the 
state.    ** Commerce**  as  used  in  the   above   constitu- 
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tional  provision  is  held  to  be  a  term  of  the  largest  im- 
port It  comprehends  intercourse  for  the  purposes  \ 
of  trade  in  any  and  all  its  forms,  including  the  trans- 
portation,  purchase,  sale  and  exchange  of  commodities 
between  the  citizens  of  our  country  and  the  citizens  or 
subjects  of  other  countries  and  between  citizens  of  dif- 
ferent states :  Welton  v.  State  of  Missouri,  91  XJ.  S.  275 
(23  L.  Ed.  347). 

4.  The  power  granted  to  the  Congress  of  the  United 
States  by  this  constitutional  provision  is  necessarily 
exclusive  whenever  the  subjects  of  it  are  national  in 
their  character  or  admit  only  of  one  uniform  system 
or  plan  of  regulation :  Bobbins  v.  Shelby  County  Tax. 
Dist.,  120  U.  S.  489  (30  L.  Ed.  694, 7  Sup.  Ct.  Rep.  592)  ; 
Walling  v.  Michigan,  116  U.  S.  446  (29  L.  Ed.  691,  6 
Sup.  Ct.  Rep.  454) ;  Welton  v.  Missouri,  91  U.  S.  275 
(23  L.  Ed.  347) ;  Cooley  v.  Board  of  Wardens,  12  How. 
299  (13  L.  Ed.  996) ;  Brown  v.  Houston,  114  U.  S.  622 
(29  L.  Ed.  257,  5  Sup.  Ct.  Rep.  1091).    That  portion 
of  commerce  with  foreign  countries  and  between  the 
states  which  consists  in  the    transportation  and  ex- 
change of  commodities  is  of  national  importance,  and 
admits  and  requires  uniformity  of  regulation.     Such  j 

commerce  is  therefore  under  the  exclusive  regulatory 
power  of  the  Congress  of  the  United  States :  Render- 
son  V.  Mayor  of  New  York,  92  U.  S.  259  (23  L.  Ed. 
543) ;  Welton  v.  Missouri,  91  U.  S.  275  (23  L.  Ed.  347) ; 
Chy  Lung  v.  Freeman,  92  IT.  S.  275  (23  L.  Ed.  550). 

5-7.  The  section  of  the  statute  in  the  case  at  bar 
deals  with  a  recognized  article  of  international  com- 
merce, and  by  its  terms  places  restrictions  upon  the 
sale  of  such  commodity.  The  fact  that  the  basis  of  the 
restrictions  of  that  part  of  the  act  in  question  is  solely 
the  place  from  whence  the  article  is  shipped  to  this 
state,  and  not  the  distance  that  it  has  been  transported, 
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nor  the  time  consumed  in  such  shipment  so  as  to  point 
to  the  fact  that  the  freshness  of  the  product  may  per- 
chance be  dimmed,  or,  in  other  words,  the  fact  that  the 
quality,  condition  or  purity  of  the  article  of  food  is 
not  the  result  aimed  at  by  the  law,  leads  to  the  con- 
clusion, it  seems  to  us,  that  the  act  is  not  designed  to 
prevent  the  sale  of  impure  or  unwholesome  food,  nor 
to  protect  the  health  of  the  inhabitants  of  the  state. 
Therefore  it  does  not  call  into  requisition  the  police 
power  of  the  state.  Shipments  of  goods  for  a  dis- 
tance of  2,000  or  3,000  miles  from  a  sister  state  into 
the  State  of  Oregon  would  not  be  under  the  restrictions 
of  the  act ;  while  such  pjoducts  imported  into  the  State 
from  a  foreign  country  and  transported  for  a  much 
less  distance  would  be  subject  to  the  requirements  of 
the  law.  Foreign  products  and  those  of  other  states 
are  alike  under  the  protection  of  the  Constitution  of 
the  United  States.  Commerce  between  the  State  of 
Oregon  and  the  Dominion  of  Canada  or  the  empire  of 
Great  Britain  or  with  China  is  upon  the  same  basis 
as  commerce  between  Oregon  and  any  of  the  sister 
states  of  the  Union ;  for  Congress  has  so  declared.  If 
the  State  of  Oregon  should  provide  that  no  one  could 
sell  eggs  from  Iowa  unless  he  placed  in  his  salesroom 
a  sign,  *  *  These  Eggs  Shipped  from  Iowa, ' '  and  should 
require  no  label  for  any  other  eggs,  would  anyone 
doubt  that  such  a  statute  would  be  invalid  t  Trade 
with  foreign  nations  and  the  State  of  Oregon  must  be 
just  as  free  as  between  the  latter  and  any  sister  state. 
The  restriction  in  the  section  of  the  act  in  question 
must  necessarily  interfere  with,  impede,  and  obstruct 
that  freedom  of  transportation  and  exchange  between 
this  nation  and  foreign  countries  which  such  articles 
would  upon  their  merits  otherwise  have.  This  sec- 
tion of  the  law  is  beyond  the  power  of  state  legislation 
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and  is  void.    The  Constitution  of  the  United  States  in 
the  clause  known  as  the  *' commerce  clause"  above  re- 
ferred to  has  granted  to  Congress  the  power  to  regu- 
late commerce  with  foreign  nations  and  between  the 
states.     Since  the  act  in  question  is  an  impediment 
and  an  obstruction  upon  international  commerce,  it  is 
pertinent  to  inquire  what  rights,  if  any,  any  state  of 
the  Union  has  to  make  restrictions  of  any  kind  upon 
interstate  or  foreign  commerce  under  the  exercise  of 
the  police  power  of  the  state,  or  otherwise.    The  i^^eJJ- 
recognized  rule  governing  the  question  is  that,  if  Con- 
gress has  acted  ppon  any  subject  matter  of  interstate 
or  foreign  commerce,  even  although  that  action  may 
be  detailed  as  to  matters  of  a  peculiarly  local  applica-  i 

tion,  then  the  states  have  no  right  nor  authority  under 
the  so-called  police  power,  or  otherwise,  to  act  with 
reference  to  the  same  matter. 

In  the  case  of  Welt  on  v.  Missouri,  91  U.  S.  275  (23 
L.  Ed.  347),  a  statute  of  that  state  required  a  license 
from  persons  proposing  to  deal  in  wares  and  merchan- 
dise produced  in  other  states,  but  required  no  such 
license  from  individuals  selling  goods  grown,  produced 
or  manufactured  within  the  state.  In  that  case  it 
was  held  that  the  act  was  unconstitutional.  In  the 
course  of  the  opinion  Mr.  Justice  Field  said : 

''The  very  object  of  investing  this  power  in  the  gen- 
eral government  was  to  insure  this  uniformity  against 
discriminating  state  legislation.  *  •  The  power  which 
insures  uniformity  of  commercial  regulation  must 
cover  the  property  which  is  transported  as  an  article 
of  commerce  from  hostile  or  interfering  legislation 
until  it  has  mingled  with  and  become  a  part  of  the  gen- 
eral property  of  the  country,  and  subjected  like  it  to 
similar  protection,  and  to  no  greater  burdens.  •  • 
It  is  sufficient  to  hold  now  that  the  commercial  power 
[of  the  federal  government]  continues  until  the  com- 
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modity  has  ceased  to  be  the  subject  of  discriminating 
legislation  by  reason  of  its  foreign  character.  That 
power  protects  it,  even  after  it  has  entered  the  state, 
from  any  burdens  imposed  by  reason  of  its  foreign 
origin.'* 

In  Guy  V.  Baltimore,  100  U.  S.  434  (25  L.  Ed.  743), 
Mr.  Justice  Hablan,  speaking  for  the  court,  said : 

**The  power  of  the  national  government  over  com- 
merce with  foreign  nations  and  among  the  several 
states  is  broad  and  comprehensive.  It  reaches  the  in- 
terior of  every  state  of  the  Union,  so  far  as  it  may 
be  necessary  to  protect  the  products  of  other  states 
and  countries  from  discrimination,  by  reason  of  their 
foreign  origin.'* 

In  the  case  of  Commonwealth  v.  Caldwell,  190  Mass. 
355  (76  N.  E.  955,  112  Am.  St.  Eep.  334,  5  Ann.  Cas. 
879),  in  considering  a  statute  of  that  state  which  re- 
quired a  license  to  be  obtained  by  persons  desiring  to 
sell  agricultural  products  of  other  countries,  but  did 
not  exact  one  from  those  selling  the  same  products 
of  the  United  States,  it  was  said : 

''Many  agricultural  products  are  articles  of  com- 
merce, and  in  this  respect  there  is,  in  the  statute,  a 
discrimination  in  favor  of  articles  produced,  in  the 
United  States.  It  has  been  held  many  times  that  such 
an  attempt  at  discrimination  by  a  state  is  of  no  effeci 
•  •  The  cases  enunciating  the  general  doctrine  in 
the  Supreme  Court  of  the  United  States  are  very  nu- 
merous, and  many  of  them  are  cited  and  reviewed  by 
Mr.  Justice  Gray  in  Emert  v.  Missouri,  156  U.  S.  296 
[39  L.  Ed.  430, 15  Sup.  Ct.  Eep.  367].  While  in  many 
of  them  the  discrimination  was  against  articles  com- 
ing from  other  states,  the  rule  in  reference  to  discrimi- 
nation against  articles  of  foreign  production  is  the 
same.*' 

In  People  v.  Hawkins,  157  N.  Y.  1  (51  N.  E.  257,  68 
Am.  St  Rep.  736,  42  L.  E.  A.  490),  the  court  had  under 
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consideration  the  validity  of  a  statute  which  provided 
that  before  any  sale  could  be  made  of  goods  manufac- 
tured in  penal  institutions,  they  should  be  labeled 
''Convict-made  Goods/*  A  prior  statute  applying 
only  to  convict-made  goods  made  without  the  State  of 
New  York  had  been  held  unconstitutional  before  the 
consideration  of  that  examined  in  the  Hawkins  Case. 
The  New  York  Court  of  Appeals  decided  that  there 
was  a  discrimination  in  the  second  statute,  and  in  the 
course  of  the  opinion  Mr.  Justice  O'Bbibn,  speaking 
for  the  court,  said : 

''Assuming  that  it  [the  statute]  forbids  the  sale  in 
this  state  of  the  convict-made  goods  of  Ohio,  it  is  in 
conflict  with  the  conmierce  clause  of  the  federal  Con- 
stitution. The  article  described  in  the  indictment  in 
this  case  came  into  this  state  from  a  penal  institution 
in  Ohio  through  the  operation  of  interstate  commerce. 
The  argument  in  favor  of  the  validity  of  the  statute 
assumes  and  asserts  that  it  was  not  only  the  purpose 
of  the  statute,  but  of  the  Constitution  of  the  state,  to 
discriminate  against  such  articles  and  in  favor  of  the 
same  articles,  produced  by  free  labor,  in  the  markets 
of  this  state.  It  was  a  regulation  of  commerce  by 
means  of  which  the  value  of  merchandise  produced 
in  another  state  was  to  be  depressed  or  its  sale  en- 
tirely prohibited. ' ' 

The  right  of  a  citizen  both  as  to  his  property  and 
liberty  must  at  times  be  subordinated  to  the  well-being 
of  the  community  at  large.  Unquestionably  the  state 
has  the  right  to  interfere  with  the  property  and  lib- 
erty of  its  citizens  without  making  compensation  to 
them  for  such  interference  or  obstruction,  provided 
the  action  is  imperatively  demanded  in  order  to  con- 
serve or  protect  public  health,  welfare  or  prosperity : 
Sterrett  d  Oberle  Pack.  Co.  v.  Portland,  79  Or.  260 
(154  Pac.  410) ;  8  Cyc.  866.  In  the  present  case  the 
articles  in  question  were  imported    from    a  foreign 
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country.  They  are  subject  to  the  Pure  Food  and 
Drug  Act  of  the  United  States.  In  the  State  of  Ore- 
gon the  statute  makes  a  sale  of  food  articles  which  do 
not  meet  the  standard  set  for  them  a  penal  offense. 
The  health  of  the  public  as  to  articles  of  food  brought 
from  a  foreign  country  and  sold  within  the  State  of 
Oregon  is  fuUy  protected  both  by  the  federal  and  the 
state  law;  and  there  is  no  imperative  public  necessity 
justifying  the  invasion  of  the  constitutional  rights  of 
citizens  as  to  the  security  of  their  property  and  the 
enjoyment  of  their  liberty. 

In  the  case  of  Daniel  Higgins  v.  Three  Hundred 
Casks  of  Lime,  130  Mass.  1,  the  Supreme  Court  of  that 
state  considered  a  Massachusetts  statute  which  pro- 
vided for  a  regulation  of  the  size  of  casks  of  lime  im- 
ported from  the  State  of  Maine.  It  was  held  that  the 
requirement  was  an  attempt  to  regulate  commerce  be- 
tween states,  and  for  that  reason  alone  it  was  uncon- 
stitutional and  void.  In  State  v.  Goodhue,  63  Or.  117 
(126  Pac.  986),  this  court  examined  an  act  very  simi- 
lar to  the  one  in  question,  providing  that  it  should  be 
unlawful  for  a  person  to  sell  butter  cut  from  any  tub 
unless  the  same  was  labeled  '*Tub  Butter,**  provided, 
however,  that  the  act  did  not  apply  to  persons  selling 
butter  from  tubs  or  packs  manufactured  at  any  plant 
owned  or  operated  by  a  person  within  the  State  of 
Oregon.  Holding  th^  act  unconstitutional,  Mr.  Chief 
Justice  Eakin,  speaking  for  the  court,  said : 

**The  fault  with  the  statute  is  the  proviso  that  per- 
mits an  Oregon  creamery  to  change  the  form  of  tub 
butter  manufactured  at  its  own  plant  that  has  not 
been  manufactured  more  than  20  days  into  rolls  or 
squares,  and  offer  it  for  sale  without  branding  it  'Tub 
Butter. '  This  privilege  is  withheld  from  other  cream- 
eries and  manufacturers  of  butter  as  to  tub  butter, 
and  is  discrimination  in  favor  of  Oregon  creameries, 
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in  violation  of  Section  20,  Article  I,  of  tiie  Oregon  Con- 
stitution.*' 

The  section  of  the  act  in  question  does  not  meet  the 
tests  prescribed  for  a  police  power  regulation,  and  it 
may  be  safely  said  that  the  real  purpose  of  the  statute 
was  to  counteract  the  customs  duty  act  of  the  Congress 
of  the  United  States,  which  admitted  eggs  from  for- 
eign countries  without  duty.  It  is  discriminatory.  It 
places  a  restriction  upon  the  sale  of  an  article  of  in- 
ternational commerce,  and  imposes  a  condition  upon 
such  sale  only  if  imported  into  the  State  of  Oregon 
from  a  foreign  country.  It  does  not  aflfect  the  sale  of 
a  like  article  if  produced  in  Oregon  or  in  any  other 
state  of  the  Union.  The  inevitable  result  of  such  dis- 
crimination is  to  depress  the  sale  of  the  commodity, 
impede  commerce  with  foreign  nations,  and  invade 
the  domain  of  legislation  given  to  Congress,  and  it 
violates  Section  8,  Article  I,  of  the  United  States  Con- 
stitution.   The  section  is  void. 

Objection  is  also  urged  that  the  section  involved  is 
repugnant  to  the  Constitution  of  the  State  of  Oregon. 
This  is  not  necessary  to  consider.  While  in  all  cases 
we  are  reluctant  to  declare  a  statute  invalid,  neverthe- 
less in  the  present  case  our  duty  seems  plain. 

The  judgment  of  the  lower  court  is  reversed  and  the 
action  dismissed.         Reversed.    Action  Dismissed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Habbis  and 
Mb.  Justice  Benson  concur. 

Mb.  Justice  Eakin  absent. 
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Argued  Haj  24,  reversed  June  6,  motion  to  substitute  supersedeas 

bond  overruled  June  27,  1916. 

HANSEN  V.  BOBBINS.* 

(157  Pac.  1112;  158  Pac.  405.) 

Appeal    and    Error— Bestitation   Undertaking— Prematnre   Filing— 
Statute. 

1.  An  undertaking  for  restitution  on  appeal,  under  Section  553, 
L.  O.  L.,  must  be  filed  within  ten  days  from  the  time  the  appeal  is 
perfected  by  giving  or  service  of  notice  of  appeal,  and  is  prematurely 
filed  before  beginning  of  the  ten-day  period. 

Appeal  and  Error    fkheme  of  Appeals — Compliance  With  Statute. 

2.  One  who  would  avail  himself  of  the  provisions  of  the  statutory 
scheme  of  appeals,  undertakings,  counter  undertakings,  justification  of 
sureties  and  the  like,  must  comply  with  its  terms. 

Appeal  and  Enor— XTndertaklngB  on  Appeal— Operation— Statntef. 

3.  An  undertaking  on  appeal,  or  counter  undertaking  for  restitu- 
tion, under  Sections  550,  553,  L.  O.  L.,  filed  in  time,  operates  from  the 
dav  of  its  filing,  subject  to  the  condition  that  it  may  be  defeated  on 
failure  of  the  sureties  to  justify  as  against  exception  to  their  suffi- 
ciency, the  obligation  being  only  provisionally  effective  for  the  de- 
signed purpose  until  the  question  raised  to  the  financial  ability  of  the 
sureties  is  settled. 

Appeal  and  Err<»— Bastltation  Undertaking— Filing  of  Sopersedeaa 
Bond — Statute. 

4.  A  restitution  undertaking  on  appeal,  filed  by  plaintiff  tespandent 
under  Section  553,  L.  O.  L.,  at  the  time  he  issued  execution  and  before 
appellant's  supersedeas  bond  had  been  filed,,  was  ineffective  as  not  filed 
within  the  prescribed  time  and  because  there  was  nothing  calling  for 
its  issue. 

Appeal  and  Error — Supersedeas  Bond — ^Effect. 

5.  In  the  absence  of  objeetiona  to  a  supersedeas  bond,  filed  after 
entry  of  decree  foreclosing  a  title  bond  given  by  plaintiff  to  defendant, 
it  was  effective  at  the  time  of  sale  of  the  property,  and  operated  to 
prevent  it. 

Appeal  and  Error— Beetltation  Bond — Time — Statute. 

6.  Plaintiff  brought  action  to  foreclose  a  title  bond,  and  the  land 
was  sold  with  direction  for  the  application  of  the  proceeds,  and  de- 
fendant appealed  and  filed  a  supersedeas  bond.  Flaintiff,  without 
waiting  for  the  lapse  of  time  for  excepting  to  the  surety,  filed  a  pur- 

*For  authorities  dealing  with  the  question  of  statutory  requirements 
as  to  time  of  taking  appeal  when  supersedeas  is  desired,  see  note  in 
66  I..  B.  A.  858. 

As  to  necessity  of  compliance  with  statute  when  there  is  super- 
sedeas, see  note  in  66  I*.  B.  A.  864.  Bepobtsb. 
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ported  restitution  bond  under  Seetion  558,  L.  O.  L.,  and,  though 
defendant  excepted  to  the  tuffieiencj  of  the  sureties,  plaintiff  at  onee 
directed  the  sale  of  the  property,  and,  after  confirmation,  was  put 
in  possession  by  a  writ  of  assistance,  but  on  appeal  it  was  held  that 
the  restitution  bond  had  been  prematurely  filed.  Section  550,  subdivison 
4,  L.  O.  L.,  provides  that  after  the  time  allowed  to  except  to  sureties 
in  the  supersedeas  bond  expires  the  appeal  shall  be  deemed  perfected, 
and  Section  553  provides  for  the  filing  of  a  restitution  bond  within 
ten  days  after  the  appeal  is  perfected.  Held,  that  after  the  expiration 
of  the  time  for  resisting  the  supersedeas  bond,  plaintiff  could  not  be 
allowed  to  file  a  substituted  restitution  bond. 

From  Jackson :  Fbank  M.  Calkins,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  Bubnbtt. 

Action  by  J.  P.  Hansen  against  A.  fi.  Bobbins.  From 
all  the  proceedings  of  the  court,  after  original  decree 
foreclosing  title  bond  given  by  plaintiff  to  defendant, 
and  directing  sale  of  land  and  application  of  proceeds 
to  payment  of  the  amount  due  on  the  purchase  price 
named  in  the  bond,  defendant  appeals.  Order  confirm- 
ing sale  set  aside,  and  cause  remanded,  with  directions 
to  require  the  sheriff  to  put  the  defendant  in  possession 
of  the  property  described  in  the  execution  and  order  of 
sale,  pending  decision  of  defendant's  appeal  from  the 
original  decree. 

On  November  11,  1914,  the  Circuit  Court  entered  a 
decree  foreclosing  a  title  bond  given  by  the  plaintiff  to 
the  defendant,  and  directed  a  sale  of  the  land  and  the 
application  of  the  proceeds  to  the  payment  of  the 
amount  due  on  Ihe  purchase  price  named  in  the  bond. 
On  November  30,  1914,  the  court  fixed  $1,500  as  the 
amount  to  be  named  in  the  undertaking  on  appeal  to 
cover  the  value  of  the  use  and  occupation  of  the  prop- 
erty. An  execution  having  been  issued,  the  sale  was 
advertised  to  take  place  on  Decenaber  18th.  On  De- 
cember 17th,  the  day  before  the  sale,  the  defendant  filed 
his  notice  of  appeal  from  the  original  decree  and  after- 
ward an  undertaking  signed  by  himself  and  a  surety 
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company  conditioned  for  a  stay  of  proceedings.  That 
appeal  became  perfect  in  due  course  and  is  now  pend- 
ing in  this  court.  On  the  same  day  the  plaintiff  filed 
an  undertaking  signed  by  himself  and  individual  sure- 
ties, reciting  that  the  defendant  had  made  and  filed  a 
supersedeas  undertaking  on  appeal  and  on  plaintiff's 
part  agreeing  that  he,  as  respondent,  would  pay  all 
damages,  costs  and  disbursements  which  might  be 
awarded  against  him  on  appeal,  and  would  make  such 
restitution  as  the  appellate  court  might  direct  if  the 
judgment  and  decree  appealed  from  should  be  reversed 
or  modified.  On  the  following  day,  but  prior  to  the 
sale,  defendant  excepted  to  the  sureties  on  the  plain- 
tiff's undertaking  for  restitution  and  required  them  to 
justify.  Notwithstanding  all  this,  under  the  direction 
of  the  plaintiff,  the  sale  proceeded  and  he  became  the 
purchaser  of  the  land.  On  December  22d,  the  defend- 
ant filed  objections  to  the  confirmation  of  the  same, 
urging  that  it  was  irregular  in  face  of  his  supersedeas 
bond,  and  that  the  restitution  undertaking  given  by  the 
plaintiff  was  ineffective.  On  January  9,  1915,  on  mo- 
tion of  the  plaintiff  the  sale  was  confirmed,  and  after- 
ward, on  the  18th  of  that  month,  over  the  objection^  of 
the  defendant  a  writ  of  assistance  was  granted  to  put 
the  plaintiff  in  possession  of  the  premises.  From  all 
the  proceedings  of  the  court  after  the  original  decree 
the  present  appeal  was  taken  by  the  defendant. 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Alfred  E.  Reames. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  Phipps. 
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Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court 

1.  It  is  conceded  that  the  undertaking  on  appeal 
given  by  the  defendant  in  the  first  instance  was  suffi- 
cient in  form  to  operate  as  a  stay  of  proceedings  pend- 
ing the  appeal.  No  objection  to  the  sufficiency  of  the 
surety  company  was  filed.  Section  553,  L.  0.  L.,  is 
here  set  down : 

^  **K  the  judgment  or  decree  has  been  given  in  an  ac- 
tion or  suit  upon  a  contract,  notwithstanding  an  appeal 
and  undertaking  for  the  stay  of  proceedings,  the  re- 
spondent may  proceed  to  enforce  such  judgment  or  de- 
cree, if  within  ten  days  from  the  time  the  appeal  is  per- 
fected he  filed  with  the  clerk  an  undertaking,  with  one 
or  more  sureties,  to  the  effect  that  if  the  judgment  or 
decree  be  reversed  or  modified  the  respondent  will 
make  such  restitution  as  the  appellate  court  may  di- 
rect. Such  undertaking  may  be  excepted  to  by  the  ap- 
pellant in  like  manner  and  with  like  effect  as  the  under- 
taking of  an  appellant,  and  the  sureties  therein  shall 
have  the  same  qualifications. '  * 

It  is  said  in  Section  550,  L.  0.  L.,  in  substance,  that 
within  ten  days  from  giving  or  service  of  notice  of  ap- 
peal the  appellant  shall  cause  to  be  served  on  the  ad- 
verse party  an  undertaking  on  appeal,  and  within  the 
same  period  shall  file  the  same  with  the  clerk  with 
proof  of  service  indorsed  thereon.  Within  five  days 
after  service  of  the  undertaking  the  adverse  party  shall 
except  to  the  sufficiency  of  its  sureties  or  be  deemed  to 
have  waived  his  right  thereto.  It  is  further  provided 
that  the  qualifications  of  such  sureties  shall  be  the  same 
as  in  bail  on  arrest  and,  if  excepted  to,  they  shall  justify 
in  like  manner;  and  that  from  the  expiration  of  the 
time  allowed  to  except  to  the  sureties  or  from  the  justi- 
fication thereof,  if  objection  is  made,  the  appeal  shall 
be  deemed  perfected.    It  will  be  noted  that  the  under- 
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taking  for  restitution  must  be  filed  within  ten  days 
from  the  time  the  appeal  is  perfected.  In  this  instance 
the  appeal  had  not  been  perfected,  because  the  five  days 
allowed  for  objection  to  the  surety  on  appeal  had  not 
elapsed.  The  ten-day  period  within  which  the  restitu- 
tion undertaking  is  allowed  to  be  filed  had  not  yet  be- 
gun. That  obligation  was  therefore  prematurely  filed. 
2,  3.  The  scheme  of  appeals,  undertakings,  counter- 
imdertakings,  justification  of  sureties  and  the  like,  is 
conventional,  but  it  is  statutory.  K  one  would  avail 
himself  of  any  of  its  provisions  he  must  comply  with 
its  terms.  It  is  said  in  Anderson  v.  Phegley,  54  Or. 
102,  105  (102  Pac.  603),  that  while  the  appeal  would 
only  be  perfected  from  the  expiration  of  the  time  re- 
quired to  object  to  the  sufl5ciency  of  the  sureties,  the 
undertaking  operated  as  a  supersedeas  from  the  date 
of  its  service  and  filing.  In  that  case,  however,  there 
was  no  contention  about  the  sufficiency  of  the  undertak- 
ing or  the  surety  underwriting  the  same.  But  the 
court,  speaking  by  Mr.  Justice  McBeidb,  further  said 
in  the  same  opinion : 

*'The  sheriff  should  have  continued  the  sale  until 
after  the  time  limited  for  objection  to  the  suflSciency  of 
the  sureties,  and  then,  in  default  of  such  objection,  he 
should  have  released  the  property.  * ' 

In  the  light  of  this  opinion  the  lesson  to  be  deduced 
from  the  statute  is  that  an  undertaking  filed  in  time, 
not  prematurely  nor  too  late,  operates  from  the  date 
of  its  filing  subject  to  the  condition  that  it  may  be  de- 
feated on  failure  of  the  sureties  to  justify  as  against 
the  exception  to  their  sufficiency.  If  objection  is  made 
to  the  financial  reliability  of  the  sureties,  it  challenges 
the  operation  of  the  undertaking  until  the  question  thus 
raised  is  settled,  and  until  it  is  properly  adjusted  the 
obligation  is  only  provisionally  effective  for  the  pur- 
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pose  designed.  The  only  effect  that  either  nndertak- 
ing  can  have  on  filing  the  same  and  until  the  justifica- 
tion of  the  sureties  is  accomplished  or  exception  to 
their  suflSciency  is  waived  by  the  lapse  of  time  is  to  pre- 
serve the  status  quo,  so  that  the  adverse  party  cannot 
take  any  affirmative  step  on  his  part  until  the  statutory 
time  for  the  same  is  at  hand.  The  legislation  in  ques- 
tion has  fixed  an  order  of  legal  measures  proper  to  be 
taken,  and  in  the  face  of  objection  a  party  may  neither 
hasten  the  march  of  events  nor  accelerate  the  statutory 
procedure.  In  a  sense,  the  proffered  undertaking  is 
an  offer  to  the  opposite  party  to  contract  with  him  to 
restore  him  to  his  former  estate  in  case  his  appeal  shall 
be  effective.  In  substance  the  statute  allows  the  latter 
time  to  consider  the  sufficiency  of  the  offer  and  the 
financial  worth  of  the  sureties.  Of  course  this  right  to 
accept  or  reject  the  tender  of  security  is  fettered  by  the 
conditions  which  the  statute  imposes,  but  still  the  ap- 
pellant has  a  right  to  rely  upon  them  and  enforce  them. 
The  respondent  cannot  ruthlessly  ride  over  the  regula- 
tions of  the  law.  To  hold  otherwise  would  be  to  allow 
an  execution  creditor  to  file  a  straw  bond  with  worth- 
less sureties,  force  the  execution  sale,  and  afterward 
have  his  sureties  refuse  to  present  themselves  for  justi- 
fication or  fail  if  they  did  appear.  Thus  would  the  sub- 
stantial rights  of  the  judgment  debtor  be  jeopardized 
without  adequate  security  for  his  recompense. 

4.  There  are  two  viewpoints  from  which  we  may  con- 
sider the  restitution  undertaking,  either  of  which  ren- 
ders it  of  no  avail.  In  the  first  place,  it  was  not  filed 
within  the  period  prescribed  by  the  statute,  namely, 
the  ten  days  after  the  perfection  of  the  appeal.  It  is 
manifest  that  it  would  not  have  been  effective  for  the 
plaintiff  to  file  it  at  the  time  he  issued  execution  and 
before  the  supersedeas  bond  had  been  filed,  and  the 
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reason  is  that  it  would  not  have  been  within  the  time 
prescribed  and  there  would  have  been  nothing  calling 
for  its  issue.  It  is  to  overcome  the  effect  of  a  per- 
fected appeal,  coupled  with  a  supersedeas  bond,  that 
the  restitution  obligation  is  allowed.  Until  such  a 
state  of  affairs  is  in  existence  the  time  is  not  ripe  for 
the  latter  imdertaking,  for  no  one  can  say  that  the  ap- 
peal will  be  perfected  so  as  to  permit  it.  It  is  for  this 
reason  that  the  statute  provides  for  its  filing  within 
the  ten  days  succeeding  the  perfection  of  the  appeal. 
The  other  feature  is  that  the  objections  to  the  sureties 
on  the  restitution  obligation,  filed  as  they  were  before 
the  sale  took  place,  had  not  been  adjudicated  in  any 
manner  whatever,  so  that  it  was  not  effective,  but 
was  suspended  in  its  operation. 

5.  In  the  absence  of  objections  to  the  supersedeas 
bond  filed  by  the  defendant,  it  was  effective  at  the  time 
of  sale  and  operated  to  prevent  the  same.  Under  all 
these  circumstances  the  sale  was  without  authority, 
and  the  effect  is  to  overturn  not  only  that  transaction, 
but  all  that  occurred  afterward.  On  the  authority  of 
the  conclusion  reached  in  Anderson  v.  Phegley,  54  Or. 
102,  105  (102  Pac.  603),  the  order  confirming  the  sale 
is  therefore  set  aside  and  the  cause  remanded  to  the 
lower  court,  with  directions  to  require  the  sheriff  to 
put  the  defendant  in  possession  of  the  property  de- 
scribed in  the  execution  and  order  of  sale  pending  a 
decision  of  the  principal  case  on  appeal. 

Bbvebsed  and  Remanded. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bean  and 
Mb.  Justiob  Habbis  concur. 
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Overruled  June  27,  1918. 

On  Motion. 

(158  Pae.  405.) 

On  motion  hj  respondent  to  snbstitnte  restitution 
bond.  MonoN  Oyxbbuisd. 

Mr.  W.  E.  Phipps,  for  the  motion. 

Mr.  Alfred  E.  Reames,  contra.   - 

Department  2.  Mb.  Justicb  Bubnbtt  delivered  the 
opinion  of  the  conrt. 

6.  The  respondent  moves  this  conrt  for  an  order  per- 
mitting him  to  file  a  new  undertaking  for  restitution  to 
supplant  the  one  held  invalid  by  the  opinion  filed 
herein  June  6,  1916  {ante,  p.  659  (157  Pac.  1112) ;  the 
amount  and  condition  of  the  same  to  be  fixed  by  this 
court.  He  bases  his  motion  upon  the  records  of  the 
cause  and  of  Section  550,  subdivision  4,  L.  0.  L.,  to- 
gether with  accompanying  aflSdavits.  The  substance 
of  the  sworn  declarations  referred  to  is  that  the  plain- 
tiff, having  taken  possession  of  the  property  January 
26, 1915,  under  his  writ  of  assistance,  expended  about 
$3,500  in  improvements  and  equipment,  and  that  he 
wishes  to  retain  it  for  the  purpose  of  recouping  him- 
self for  these  disbursements. 

As  narrated  in  the  former  opinion,  the  defendant  ap- 
pealed and  filed  his  undertaking,  conditioned  to  stay 
proceedings  and  signed  by  a  surety  company,  the  day 
before  the  sale  under  execution  issued  upon  the  decree. 
The  plaintiff,  without  waiting  for  the  time  to  elapse  for 
excepting  to  the  surety  on  appeal,  filed  what  he  deemed 
to  be  a  restitution  undertaking  under  Section  553, 
L.  0.  L.,  signed  by  individual  sureties.    The  defendant 
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excepted  to  their  sufficiency.  In  the  face  of  all  this, 
without  further  delay,  plaintiff  directed  the  sheriff  to 
sell  the  property.  Objections  were  made  to  the  con- 
firmation of  sale  on  the  ground  that  it  was  made  not- 
withstanding the  filing  and  execution  of  the  defend- 
ant's supersedeas  bond.  All  the  objections  were 
overruled,  the  sale  confirmed,  and  a  writ  of  assistance 
issued  in  favor  of  the  plaintiff,  whereby  he  was  put 
into  possession.  On  appeal  from  that  order,  we  held 
that  under  the  circumstances,  the  plaintiff  had  no  right 
to  file  a  restitution  bond  as  soon  as  he  did  because  the 
appeal  had  not  been  perfected  on  accoimt  of  the  time 
for  exception  to  the  sureties  not  having  elapsed.  Sub- 
division 4  of  Section  550,  L.  0.  L.,  reads  thus : 

**From  the  expiration  of  the  time  allowed  to  except 
to  the  sureties  in  the  undertaking,  or  from  the  justifi- 
cation thereof  if  excepted  to,  the  appeal  shall  be 
deemed  perfected.  When  a  party  in  good  faith  gives 
due  notice  as  hereinabove  provided  of  an  appeal  from 
a  judgment,  order,  or  decree,  and  thereafter  omits, 
through  mistake,  to  do  any  other  act  (including  the  fil- 
ing of  an  imdertaking  as  provided  in  this  section) 
necessary  to  perfect  the  appeal  or  to  stay  proceedings, 
the  court  or  judge  thereof,  or  the  appellate  court,  may 
permit  an  amendment  or  performance  of  such  act  on 
such  terms  as  may  be  jusf 

This  provision  of  the  statute  is  in  aid  of  appeal,  and 
does  not  refer  to  the  right  to  file  a  restitution  under- 
taking under  Section  553,  L.  0.  L.  This  latter  obliga- 
tion can  be  filed  only  within  ten  days  from  the  time  the 
appeal  is  perfected.  In  a  sense  it  is  in  derogation  of 
the  right  of  appeal.  It  contemplates  overriding  the 
appeal  for  the  time  being,  and,  taking  the  chance  of  an 
affirmance  on  the  pledge  that  if  the  result  is  a  reversal, 
the  respondent  will  restore  the  appellant  to  his  estate. 
As  noted,  the  statute  is  plain  that  it  is  only  within  ten 
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■ 
days  from  the  time  the  appeal  is  perfected  that  this 

restitution  undertaking  may  be  filed.    In  the  former 

opinion  we  decided  that  this  period  had  not  yet  begxm 

when  the  plaintiff  filed  his  restitution  bond.    The  five 

days  in  which  his  right  to  except  to  the  undertaking 

on  appeal  afterward  lapsed  and  the  appeal  became 

perfected,  at  which  time  only  the  ten  days  began  in 

which  he  could  file  the  restitution  undertaking.    His 

filing  was  premature  and  of  no  effect.    Since  then  his 

ten  days  of  grace  have  elapsed  and  he  no  longer  has 

any  right  to  resist  the  effect  of  the  supersedeas  bond 

given  by  the  defendant-appellant.    In  the  first  place  he 

was  premature.    Now  he  is  too  late.    It  is  beyond  our 

power,  within  the  terms  of  the  statute,  to  allow  him  to 

file  a  restitution  undertaking  at  this  time. 

Th9  Motion  is  Ovbertjlbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Beak  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justice  Eakik  absent 


Argned  May  24,  affirmed  June  6,  1910* 

SCHULTZ  V.  SELBEBG. 

(157  Pac.  1114.) 

Pleading— Adini8i!doii»— Failure  to  Deny. 

1.  A  failure  to  deny  can  be  held  as  an  admission  only  of  ineli  mat- 
ter as  is  well  pleaded. 

Ejectment — ^Pleadlng-~Safflcienc7. 

2.  In  ejectment  for  property  sold  under  execution  to  which  plaintiff 
had  received  a  sherifiTs  deed,  an  answer  to  a  cross-complaint  alleging 
that  plaintiff  commenced  an  action  against  a  third  person,  but  not 
alleging  any  service  of  summons  or  other  means  of  acquiring  jurisdic- 
tion,  or  whether  the  judgment  was  obtained  in  that  action  or  another, 
or  that  judgment  was  duly  given  or  made  in  that  proceeding,  or 
whether  the  execution  issued  upon  a  judgment  in  favor  of  the  plain- 
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tiff  or  against  the  defendant  therein,  whether  the  sheriff's  sale  was 
by  yirtne  of  that  execution  or  another,  or  by  some  different  precept, 
and  not  alleging  a  confirmation  of  the  sale,  and  alleging  that  the 
intervener  claiming  to  be  the  beneficial  owner  knew  that  the  defendant 
therein  had  represented  that  she  was  the  owner  of  the  property,  and  so 
obtained  a  credit  upon  her  note  to  the  plaintiff,  but  not  showing 
whether  intervener  acquired  such  knowledge  before  or  after  the  loan 
was  made,  was  insufiicient  to  show  in  detail  all  the  steps  in  plaintiff's 
acquisition  of  title  to  the  land. 

Pleading— Fact  or  CondnsioiL 

3.  In  such  answer  an  allegation  that  defendants  and  the  intervener 
"have  fraudulently  conspired  to  divest  plaintiff  of  her  rights  in  and  to 
said  property"  was  only  a  conclusion  of  law;  there  being  no  faets 
statea  upon  which  a  charge  of  fraud  could  be  based. 

EKOcutioii — Sale — Confirmation. 

4.  An  execution  sale  must  be  confirmed  before  a  deed  can  issue. 

Execution — ^Property  Subject. 

5.  Where  intervener  in  ejectment  showed  that  he  had  paid  all  the 
purchase  price  for  the  property  and  that  the  execution  debtor  had  only 
the  bare  title  without  any  beneficial  interest,  there  was  no  interest 
of  the  defendant  liable  to  the  satisfaction  of  the  judgment,  since  it  is 
only  the  actual  interest  of  a  judgment  debtor  in  reaJty  that  is  liable 
thereto. 

Appeal  and  Error— Review— Questions  of  Fact. 

6.  In  the  absence  of  any  testimony  in  the  record  before  it,  the 
Supreme  Court  on  appeal  cannot  overturn  the  trial  court's  findings 
upon  controverted  factis,  but  must  accept  them  as  a  correct  determina- 
tion of  the  dispute  to  which  they  refer. 


Parties— Defect  of  Parties— Demurrer— Waiver. 

7.  Defect,  if  any,  in  not  making  a  party  the  execution  debtor  under 
sale  against  whom  the  plaintiff  in  ejectment  claimed,  appearing  on  the 
face  of  the  pleadings,  could  have  been  presented  by  demurrer  in  de- 
fault of  which  it  was  waived.  *^ 

Estoppel — Claim  Under  Execution  Sale— Defect  of  Parties. 

8.  In  such  action  plaintiff  could  not  raise  the  objection  that  the 
execution  debtor  was  not  made  a  party,  where  plaintiff  was  before  the 
court  claiming  to  have  succeeded  to  all  the  rights  of  such  parties  in 
the  premises  by  virtue  of  the  execution. 

[As  to  right  of  purchaser  at  execution  sale,  when  land  is 
claimed  to  have  been  conveyed  in  fraud  of  creditors,  to  recover 
possession  in  ejectment,  see  note  in  Ann.  Cas.  1014C,  976.] 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnett. 

This  litigation  originated  in  an  action  of  ejectment 
by  Lyda  F.  Schultz  against  Mrs.  Erika  Selberg  and 
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others,  said  defendants  being  in  possession  of  the  real 
property  in  question. 

They  answered,  denying  the  entire  complaint,  and 
alleged  that  they  were  holding  as  tenants  of  one  B.  C. 
Selberg,  whom  we  will  style  **the  intervener,  *'  and 
who  they  say  was  at  all  the  times  mentioned  in  the 
complaint,  and  now  is,  the  owner  and  entitled  to  the 
possession  of  the  realty  described  therein.  There- 
after the  court  gave  him  leave  to  file  his  cross-com- 
plaint in  intervention.  In  that  pleading  he  asserts 
that  he  is  the  proprietor  and  in  occupancy  of  the  tract 
in  controversy.  He  says  that  about  April  1,  1908,  he 
purchased  it  for  $1,200,  making  payments  in  install- 
ments, the  last  of  which  was  paid  May  1,  1909;  that 
he  built  a  house  upon  it  at  an  expense  of  $4,500,  and 
has  paid  all  charges  against  it  since  then;  that  upon 
the  completion  of  the  house  he  occupied  the  premises, 
and  has  remained  there  ever  since  then  either  in  per- 
son or  by  his  tenants.  He  states  that,  although  he  paid 
the  entire  purchase  price,  the  conveyance  was  made  at 
his  instance  to  Augusta  M.  Cyrus,  who  took  the  naked 
legal  title  without  having  any  beneficial  interest  in  the 
land.  It  is  further  averred  that  after  the  intervener 
had  purchased  and  paid  for  the  lot,  and  while  the  legal 
title  appeared  in  the  name  of  Augusta  M.  Cyrus,  the 
plaintiff  obtained  a  judgment  against  her,  and  there- 
after, without  his  knowledge  or  consent,  issued  execu- 
tion, levied  the  same  upon  the  realty,  and  purported 
to  sell  it  at  a  sheriff  ^s  sale  for  the  amount  of  the  judg- 
ment, after  which  a  sheriff's  deed  was  issued  to  the 
plaintiff  under  which  she  now  claims  her  alleged  es- 
tate. He  also  declares  **that  at  the  time  of  obtaining 
said  judgment,  and  ever  since,  and  at  all  times,  the 
plaintiff  had  full  knowledge  that  said  real  estate  be- 
longed to  this  intervener  and  had  full  knowledge  and 
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notice  of  all  the  rights,  titles  and  interests  of  this  in- 
tervener in  and  to  said  property/'  and,  further,  that 
at  all  times  the  property  was  in  the  possession  either 
of  the  intervener  in  person  or  of  his  tenants  actually 
living  and  residing  in  the  dwelling-house  thereon.  In 
her  answer  to  this  complaint  in  intervention  the  plain- 
tiff admits  that  she  obtained  the  judgment  against  Au- 
gusta M.  Cyrus,  sold  the  property  under  execution, 
and  received  a  sheriff's  deed  for  the  same,  but  other- 
wise denies  the  whole  of  the  intervener's  primary 
pleading. 

A  second  and  further  answer  to  the  cross-complaint 
is  here  set  down  in  full : 

*'That  on  or  about  or  prior  to  the  tenth  day  of  De- 
cember, 1912,  Lyda  F.  Schultz,  plaintiff  herein,  com- 
menced an  action  in  the  Circuit  Court  for  the  county 
of  Multnomah,  State  of  Oregon,  against  Augusta  M. 
Cyrus,  for  the  recovery  of  the  sum  of  $200  upon  a  cer- 
tain promissory  note  dated  May  21,  1912,  and  due  90 
days  after  date,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  date,  and  that  thereafter  said  Lyda  F. 
Schultz  recovered  judgment  against  said  Augusta  M. 
Cyrus  for  the  sum  of  $200,  together  with  interest  at 
the  rate  of  6  per  cent  per  annum  from  the  twenty-first 
day  of  May,  1912,  and  for  the  further  sum  of  $25  at- 
torney fees. 

*  *  That  thereafter,  or  on  or  about  the  first  day  of  April, 
1913,  a  writ  of  execution  issued  out  of  said  court,  and 
under  and  by  authority  of  said  writ  the  sheriff  of 
Multnomah  County  made  levy  upon  lot  7  in  block  269, 
HoUaday's  Addition  to  the  City  of  Portland,  county 
of  Multnomah,  State  of  Oregon,  and  that  thereafter, 
or  on  or  about  the  fifth  day  of  May,  1913,  a  sheriff's 
sale  was  held  on  the  steps  of  the  courthouse  of  Multno- 
mah County,  in  the  City  of  Portland,  State  of  Oregon, 
and  said  lot  7  in  block  269,  Holladay's  Addition  to  the 
City  of  Portland,  was  sold  at  public  auction  to  the 
highest  bidder  for  cash,  and  Lyda  F.  Schultz,  judg- 
ment creditor  therein  and  plaintiff  herein,  purchased 
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said  lot  for  the  amount  of  her  judgment,  and  obtained 
from  the  sheriff  his  duly  certified  certificate  of  the 
same. 

**That  on  or  about  the  seventeenth  day  of  June, 
1914,  T.  M.  Word,  sheriff  of  the  county  of  Multnomah, 
State  of  Oregon,  made,  executed  and  delivered  to  Lyda 
F.  Schultz  his  certain  sheriff's  deed  for  the  above  de- 
scribed property,  and  said  Lyda  P.  Schultz  recorded 
said  deed  on  the  twenty-second  day  of  June,  1914,  in 
the  Record  of  Deeds  in  Multnomah  County,  in  Book 
660,  page  184. 

^  **That  during  all  the  proceedings  hereinbefore  men- 
tioned between  the  tenth  day  of  December,  1912,  and 
the  twenty-second  day  of  June,  1914,  B.  C.  Selberg, 
intervener  herein,  had  full  knowledge  and  information 
of  the  same,  but  at  no  time  asserted  any  right,  title 
or  interest  in  and  to  or  concerning  said  property,  and 
this  plaintiff  had  no  notice  of  any  right,  title  or  in- 
terest or  pretended  right,  title  or  interest  of  this  inter- 
vener until  this  intervener  filed  his  certain  cross-com- 
plaint herein. 

'*That  Augusta  M.  Cyrus  is  the  sister  of  B.  C.  Sel- 
berg, and  that,  as  brother  and  sister,  their  relations 
have  been  confidential,  and  B.  C.  Selberg  knew  and 
had  full  knowledge  that  said  Augusta  M.  Cyrus  made, 
executed  and  delivered  to  said  Lyda  F.  Schultz  her 
certain  promissory  note  referred  to  in  paragraph  1 
of  this  second  and  further  answer,  and  that  the  same 
was  given  upon  the  representation  that  said  Augusta 
M.  Cyrus  was  the  owner  of  said  property,  and  plain- 
tiff alleges  that  said  credit  was  extended  to  Augusta 
M.  Cyrus  upon  said  representations  and  through  the 
collusion  and  connivance  of  said  Augusta  M.  Cyrus 
and  said  B.  C.  Selberg. 

*'That  all  of  the  defendants  in  this  action  are  rela- 
tives and  friends  of  said  Augusta  M.  Cyrus  and  said 
B.  C.  Selberg,  intervener  herein,  and  that  said  defend- 
ants and  said  B.  C.  Selberg  have  fraudulently  con- 
spired to  divest  plaintiff  of  her  rights  in  and  to  said 
property.'* 
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A  third  answer  is  a  recitation  of  the  plaintiff  *8 
search  of  the  records  of  Multnomah  County  showing 
certain  conveyances  and  mortgages  to  which  Augusta 
M.  Cyrus  was  party  affecting  the  property.  The  in- 
tervener replied  in  this  language : 

*' Intervener,  for  himself  alone,  replying  to  the  an- 
swer to  the  complaint  in  intervention,  denies  each  and 
every  allegation  in  said  answer  contained,  save  and 
except  such  as  are  admissions  of  the  allegations  of  the 
complaint  in  intervention,  and  save  and  except  such  as 
are  hereinafter  admitted,  qualified  or  explained.  Fur- 
ther replying  to  plaintiff's  second  further  defense  to 
intervener's  cross-comj^laint,  intervener  alleges  that 
he  has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  or  falsity  of  the  allegations  of 
said  second  further  answer  and  defense  to  intervener's 
cross-complaint,  and  therefore  denies  each  and  all  of 
the  allegations  thereof,  save  and  except  where  such 
allegations  are  admissions  of  the  complaint  in  inter- 
vention. Intervener,  replying  to  the  third  further 
answer  and  defense  to  intervener's  cross-complaint,  al- 
leges that  he  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  or  falsity  of  the 
allegations  of  said  third  further  answer  and  defense, 
and  therefore  denies  each  and  every  allegation  thereof 
save  and  except  such  as  are  admissions  of  the  allega- 
tions of  intervener's  complaint.'' 

The  other  defendants  made  a  similar  reply.  The 
court  found  the  issues  of  fact  in  favor  of  the  inter- 
vener, and  entered  a  decree  in  his  favor  to  the  effect 
that  he  is  the  owner  of  the  realty  in  dispute ;  that  the 
plaintiff  has  no  estate  or  interest  therein;  that  the 
sheriff's  deed  be  given  up  and  canceled  so  far  as  the 
same  affects  the  tract  in  question;  that  the  plaintiff 
and  her  assignees  be  barred  from  asserting  any  claim 
in  the  same ;  and  that  the  action  in  ejectment  be  dis- 
missed as  to  the  defendants.    The  original  plaintiff 

80  Or.— ^8 
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appealed,  and  the  case  is  before  us  for  consideration 
upon  the  pleadings ;  there  being  no  testimony  reported 
in  the  record.  Affibhsdw 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hurlburt  <&  Layton,  with  an  oral  argument  by 
Mr.  W.  B.  Layton. 

For  respondent  and  intervener,  B.  C.  Selberg,  there 
was  a  brief  and  an  oral  argument  by  Mr.  William 
C.  Benbow. 

Mb.  Justice  Bubnbtt  delivisred  the  opinion  of  llie 
court. 

1-4.  It  is  the  contention  of  the  plaintiflF  that  the  de- 
nials of  the  reply  are  insuflScient  to  raise  an  issue  upon 
the  answer,  because  the  intervener  disclaims  any 
knowledge  or  information  sufficient  to  form  a  belief  of 
matters  stated  therein  which  must  of  necessity  be 
within  his  personal  knowledge.  She  argues,  for  in- 
stance, that  the  intervener  cannot  on  information  and 
belief  deny  her  assertion  that  he  knew  and  had  fidl 
knowledge  that  Augusta  M.  Cyrus  made,  executed  and 
delivered  to  the  plaintiflF  her  certain  promissory  note. 
She  charges  that  he  knew  certainly  whether  he  had 
such  knowledge  or  not,  and  could  not  evade  that  allega- 
tion by  denying  information  about  it.  The  true  con- 
struction of  the  reply  on  that  feature  is  that  it  is  sham, 
and  would  constitute  an  admission  if  nothing  else  ap- 
pears. ♦ 

It  is  a  principle  of  pleading,  however,  that  a  failure 
to  deny  can  be  held  as  an  admission  only  of  such  mat- 
ter as  is  well  pleaded.  We  turn,  therefore,  to  the  an- 
swer to  ascertain  whether  its  averments  constitute  a 
sufficient  pleading.    It  is  said  that  the  plaintibBf  com- 
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menced  an  action  against  Augusta  M.  Cyrus.  There 
is  no  statement  showing  any  service  of  summons  or 
other  means  of  acquiring  jurisdiction.  We  are  told 
that  the  plaintiff  **  recovered  judgment  against  said 
Augusta  M.  Cyrus/*  but  whether  it  was  obtained  in 
that  action  or  another  does  not  appear.  It  is  not  even 
stated  that  the  judgment  was  **duly''  given  or  made 
in  that  proceeding  as  might  have  been  permitted  under 
Section  87,  L.  0.  L.  It  is  mentioned  also  that  a  writ 
of  execution  issued  out  of  said  court,  but  whether  upon 
a  judgment  in  favor  of  the  plaintiff  or  against  Au- 
gusta M.  Cyrus  is  not  stated.  The  narration  is  that  a 
sheriff's  sale  was  held  on  the  steps  of  the  courthouse, 
but  whether  by  virtue  of  that  execution  or  another  or 
by  some  different  precept  is  not  disclosed.  The  plain- 
tiff avers  that  on  the  date  named  the  sheriff  executed 
and  delivered  to  her  his  deed,  but  nothing  appears 
concerning  a  confirmation  of  sale,  and  hence  no  au- 
thority for  the  officer's  conveyance  is  shown,  because 
it  has  always  been  the  law  that  a  sale  must  be  con- 
firmed before  a  deed  can  issue.  Knowledge  of  the 
proceedings  described  in  the  answer  is  imputed  to  the 
intervener,  but  he  may  have  known  everything  stated 
in  that  pleading,  and  yet,  if  they  were  no  better  than 
there  described,  they  did  not  affect  him  nor  call  for  ac- 
tion on  his  part.  The  plaintiff  also  charges  that  the 
intervener  knew  that  Mrs.  Cyrus  had  represented  that 
she  was  the  owner  of  the  property,  and  so  obtained 
the  credit  upon  her  note  to  the  plaintiff,  but  it  is  not 
averred  when  the  intervener  acquired  this  knowledge 
whether  before  or  after  the  loan  was  made.  Further, 
the  charge  that  the  defendants  and  the  intervener 
'*have  fraudulently  conspired  to  divest  plaintiff  of  her 
rights  in  and  to  said  property'*  is  only  a  conclusion 
of  law ;  there  being  no  facts  stated  upon  which  a  charge 
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of  fraud  could  be  based.  The  plaintiff^  having  under- 
taken to  set  out  in  detail  all  the  steps  in  her  acquisition 
of  title  to  the  land  instead  of  pleading  them,  so  to 
speak,  according  to  their  legal  effect,  must  show  all 
that  is  necessary  for  that  purpose,  and  they  must  be 
well  pleaded.  The  omissions  pointed  out  are  fatal  to 
her  estate,  as  she  has  declared  its  origin.  The  matter 
to  which  reference  has  been  made  not  being  well 
pleaded,  the  intervener  loses  nothing  by  reason  of  his 
attempted  denial  of  information  and  belief;  for,  as 
stated  -before,  admissions  are  binding  only  so  far  as 
the  unchallenged  statements  are  well  pleaded.  This 
remits  us  to  the  sufficiency  of  the  oross-complaint  in 
intervention. 

5.  It  sufficiently  appears  by  that  pleading  that  the 
intervener  paid  all  the  purchase  price  for  the  prop- 
erty, and  that  the  judgment  debtor,  Mrs.  Cyrus,  had 
only  the  bare  naked  title ;  that  she  had  no  beneficial  in- 
terests in  the  tract,  and  consequently  nothing  available 
to  a  judgment  creditor.  It  is  a  principle  well  estab- 
lished by  former  decisions  of  this  court  that  only  the 
actual  interest  of  a  judgment  debtor  in  realty  is  liable 
for  the  satisfaction  of  a  judgment.  It  is  thus  stated 
in  Meier  v.  Kelly,  22  Or.  136,  139  (29  Pac.  265,  267) : 

**As  a  general  rule,  unless  otherwise  provided  by 
statute,  a  judgment  lien  only  attaches  to  the  actual, 
and  not  the  apparent,  interest  of  the  judgment  debtor 
in  land,  and  is  subject  to  all  equities  which  were  held 
against  the  land  in  the  hands  of  the  judgment  debtor 
at  the  time  the  judgment  was  rendered,  whether  known 
to  the  judgment  creditor  or  not.  When  called  upon  in 
a  proper  case,  courts  of  equity  are  always  ready  to 
protect  the  rights  of  those  who  hold  such  equities  as 
against  the  judgment  lien  and  to  confine  the  latter  to 
the  actual  interest  of  the  judgment  debtor." 
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A  like  doctrine  is  tanght  in  Laurent  v.  Lanning,  32 
Or.  11  (51  Pac.  80),  Dimmick  v.  Rosenfeld,  34  Or.  101 
(55  Pac.  100),  and  Smith  v.  Farmers  &  Merchants^ 
National  Bank,  57  Or.  82  (110  Pac.  410).  The  analogy 
is  followed  in  Gladstone  Lumber  Co.  v.  Kelly,  64  Or. 
163  (129  Pac.  763),  where  the  argument  is  summed  up 
with  the  statement  that,  **the  judgment  debtor  having 
put  nothing  into  the  property,  his  creditors  can  take 
nothing  out  of  if  The  creditor  cannot  reap  where 
his  debtor  has  not  sown.  The  cross-complaint  in  in- 
tervention is  a  sufficient  pleading. 

6.  The  controversies  of  fact  arising  on  the  traverse 
thereof  have  been  settled  by  the  trial  court  in  favor 
of  the  intervener.  In  the  absence  of  any  testimony  in 
the  record  before  us,  we  cannot  overturn  those  find- 
ings, but  must  accept  them  as  a  correct  determination 
of  the  dispute  to  which  they  refer.  They  are  within 
the  issues  raised  by  the  cross-complaint  and  the  mere 
denials  of  the  answer.  The  attempted  contention 
sought  to  be  raised  between  the  new  matter  of  the  an- 
swer and  the  so-called  contradictions  of  the  reply  is 
negligible,  as  we  have  already  shown. 

7, 8.  Finally,  it  is  urged  that  the  court  was  without 
power  to  act,  because  Augusta  M.  Cyrus  was  not  made 
a  party.  This  defect,  if  it  be  one,  appeared  on  the' 
face  of  the  pleadings,  and  could  have  been  presented 
by  demurrer,  in  default  of  which  it  has  been  waived. 
Moreover,  it  does  not  lie  in  the  mouth  of  the  plaintiff 
to  raise  such  an  objection  at  this  time,  because  she  is 
before  the  court  claiming  to  have  succeeded  to  all  the 
rights  of  Mrs.  Cyrus  in  the  premises  by  virtue  of  the 
execution  sale.  The  plaintiff  has  all  that  Mrs.  Cyrus 
had  or  nothing.  K  she  obtained  anything  by  the  sher- 
iff's deed,  she  herself  is  here  representing  that  inter- 
est.    If  she  got  nothing  by  that  instrument,  she  has  no 
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standing  in  this  litigation.    In  either  case  this  objec- 
tion is  without  merit. 
The  decree  of  the  Circuit  Court  is  affirmed. 

AlTIBMSD. 

Mb.  Chief  Justice  Moobb,  Mb.  Jxtsiigb  Bxah  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justice  Eakin  absent. 
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ABATEMENT  AND 
AlNktement  and  Bevival— Otber  Action  Pending— Dofectlve  Judgment. 

1.  In  plaintiff's  action  of  slander,  where  defendant  asserted  the 
pendency  of  another  action  in  abatement,  and  it  appeared  that  a 
judgment  had  been  entered  in  the  former  action,  which  was  erroneous 
for  failure  to  award  costs,  such  judgment  must,  though  erroneous, 
be  regarded  as  having  terminated  the  former  suit,  where  defendant 
took  no  steps  to  correct  such  judgment.     (Clark  t.  Morrison,  240.) 

ABATEMENT,  PLBA  IV. 

See  Banks  and  Banking,  17. 

ABSTRACT  OF  BECOBO. 
Honeet  Mistake  will  Ezcnse  Failure  to  File. 
See  Appeal  and  Error,  27. 

AOOEPTANCB. 
Acceptance  of  Tenoa  of  Decree. 
See  Appeal  and  Error,  15. 

AOOOUNT. 

See  Triali  14. 

AOCN>UNTINCK 

See  Equity,  2. 
See  Partnership,  8. 

ACX30X7NT  STATED. 
Account  Stated — ^Trial— Inatractiona. 

1.  In  an  action  against  a  corporation  and  its  president  on  an  ac- 
count stated,  where  there  was  no  evidence  or  contention  that  the 
bill  was  the  president's  bill,  or  that  in  promising  it  would  be  paid, 
he  acted  in  any  capacity  other  than  as  president,  an  iustruction 
that,  if  he  promised  to  pay  the  bill,  he  was  liable,  and  that  it  did 
not  matter  whether  it  was  unreasonable  or  what  it  was  for  or  any- 
thing about  it,  providing  that  it  was  based  on  some  transaction  be- 
tween plaintiff  and  the  president,  and  that,  "if  it  was  my  bill,  or 
your  bill,"  the  president's  agreement  could  not  support  an  action 
on  a  stated  account,  was  erroneous.'    (Wilson  v.  Investment  Go.|  233.) 

Account  Stated — Surcharging  and  Falaifylng. 

2.  An  account  stated  may  be  surcharged  and  impeached  for  fraud, 
error  or  mistake.     (Carlon  v.  First  Nat.  Bank,  539.) 

Account  Stated— Failure  to  Object. 

3.  Unless  a  debtor  objects  in  a  reasonable  time  to  an  account 
presented,  it  will  be  considered  as  stated.  (Carlon  v.  First  Nat. 
Bank,  539.) 
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Accoimt  StUed— Question  for  Oo«rt  or  Jury. 

4.  If  the  facts  be  clear  or  undisputed,  the  court  should  deelare 
whether  an  account  was  stated,  but,  if  not,  the  disputed  facts  and 
the  question  of  whether  the  delay  in  objecting  was  reasonable  should 
be  left  to  the  jury.     (Carlon  t.  First  Nat.  Bank,  539.) 

Account  Stated — ^Burden  of  Proof. 

5.  The  burden  of  proving  an  account  stated  is  on  the  party  set- 
ting it  up.     (Carlon  v.  First  Nat.  Bank,  539.) 

Accoimt  Stated — ^Implied  Acquiescence— Effect. 

6.  Where  an  account  is  rendered  and  retained  without  timely 
objections,  the  implied  acquiescence  is  only  prima  facie  sufficient  evi- 
dence of  the  debt  shown  by  it.     (Carlon  v.  First  Nat.  Bank,  539.) 

Account  Stated — Question  for  Jury. 

7.  Under  the  facts  shown  in  an  action  against  a  bank  for  an 
alleged  balance  of  deposit,  held  that  whether  an  account  had  become 
stated  by  retention  by  the  depositor  without  objection  was  a  ques- 
tion for  the  jury.     (Carlon  v.  First  Nat.  Bank,  539.) 

Account  Stated — ^Bank  and  D^ositor. 

8.  An  account  stated  may  result  from  a  bank  writing  up  and  de- 
livering a  pass-book  to  a  depositor,  if  he  fails  to  object  in  a  reason- 
able time.     (Yerrell  v.  First  Nat.  Bank,  550.) 

Account  Stated— Failure  to  Object— Frand. 

9.  One  is  not  precluded  from  disputing  an  account  as  stated  be- 
cause of  his  failure  to  object,  if  his  failure  was  induced  by  fraud 
of  the  other  party.     (Verrell  v.  First  Nat.  Bank,  550.) 

Account  Stated — Surcharging  and  Falsifying. 

10.  An  account  stated  may  be  impeached  for  fraud,  error  or  mis- 
take.    (Verrell  v.  First  Nat.  Bank,  550.) 

See  Pleading,  1. 

AOKNOWLEDOMENT. 

See  Taxation,  3. 

AOQXnESOENOB. 

See  Account  Stated,  6. 

ACTION. 

See  Appearance,  5. 

See  Banks  and  Banking,  2,  5,  6,  9,  11,  14-17,  10. 

See  Corporations,  2. 

See  Divorce,  5. 

See  Highways,  3, 

See  Malicious  Prosecution,  3. 

See  Master  and  Servant,  4,  5. 

See  Municipal  Corporations,  25. 

See  Partnership,  1,  4. 

See  Principal  and  Surety,  1,  £• 

See  Taxation,  5. 

See  Trial,  13. 

See  Sales,  8,  4. 
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ADMISSION. 

See  Evidence,  16. 

Bee  Pleading,  2,  3,  8,  9,  14,  15,  18. 

AD  VALOBEM  TAX 

See  Taxation,  8. 


See  Attachment,  2,  8. 
See  Contempt,  1,  2. 
See  New  Trial,  2,  4. 
See  Trial,  12. 

AOKNT8. 

See  CoTporations,  4,  10-12. 
See  Principal  and  Agent,  2,  8* 

AGBEEBCENT. 
XMasolTlng  PartnerSblpw 
See  Evidence,  11. 

AMENDMENT. 

See  Appeal  and  Error,  1,  7. 
See  Pleading,  4. 

APFBAI.  AND  SBBOB. 
Appeal  and  Enrog— Boadi — Amendmant. 

1.  An  amended  undertaking  on  appeal  given  in  response  to  a  mo- 
tion to  dismiss,  questioning  the  sufficiency  of  the  undertaking,  should 
have  been  filed  upon  leave  obtained  from  the  Supreme  Court,  and  as 
an  independent  pleading  in  the  proceeding.     (Smith  v.  Dwight,  1.) 

Appeal  and  Eiror— Notice  of  Appeal— Defecta-^ure  by  Undertaking. 

2.  Where  the  notice  of  appeal  did  not  name  the  court  to  which 
the  appeal  was  taken,  an  amended  undertaking  describing  the  judg- 
ment as  appealed  to  the  Supreme  Court  might  be  considered  as  in 
aid  of  the  notice,  especially  as  it  would  seem  that  on  an  appeal  from 
a  judgment  of  the  Circuit  Court,  which  can  be  appealed  only  to  the 
Supreme  Court,  the  failure  to  name  the  court  is  immaterial.  (Smith 
V.  Dwight,  1.) 

Appeal  aad  Error— Becord — Matteri  not  Apparent — Extraneons  Aid. 

3.  Where  the  record  on  appeal  in  a  creditors'  suit  did  not  show 
that  he  had  secured  a  lien  by  judgment  or  attachment,  a  copy  of  a 
judgment  and  a  copy  of  a  return  in  garnishment  prepared  subsequent 
to  the  rendition  of  the  judgment  in  the  creditors'  suit  and  filed  with 
the  clerk  of  the  appellate  court  could  not  be  considered.  (First  Nat. 
Bank  v.  Manassa,  53.) 

Appeal  and  Error— Reserving  Orounda  of  Review— Objection  to  Plead- 
ing. 

4.  Defendants,  making  no  objection  to  plaintiff's  supplemental 
petition,  cannot  be  heard  to  protest  it  on  appeal.  (First  Nat.  Bank 
V.  Manassa,  58.) 
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Appetl  and  Bnor— Bautorliiff  Final  Jndfrnant— Oredttonr  Soft. 

5.  Where  a  creditor's  luit  was  brought  before  plaintiif  had  re- 
duced hia  elaim  to  jadgmenty  but  it  appeared  oa  appeal  that  the 
creditor  had  obtained  hie  judgment,  and  would,  if  his  suit  were  dis- 
missed, be  in  position  to  bring  a  second  suit  on  grounds  entitling  him 
to  relief,  the  Supreme  Court  will  not  dismiss  the  complaint,  but 
will  grant  the  proper  relief.     (First  Nat.  Bank  t.  Manassa,  53.) 

Appeal  and  Biror— Appeal  Undertaking  -gnlBciency. 

6.  An  appeal  undertaking  not  providing  that  appellant  would  pay 
all  the  damages,  costs,  and  disbursements  which  might  be  awarded 
against  him  on  appeal,  as  required  by  Section  551,  L.  O.  L.,  was 
invalid.     (Steed  v.  Cavanaugh,  68.) 

Appeal  and  Brroi^—nkidartaklnga— Amendment. 

7.  Under  the  express  provision  of  Section  550,*  subdivision  4, 
L.  O.  L.,  appellant,  whose  appeal  undertaking  by  oversight  omitted  an 
essential  provision  would  be  allowed  to  file  a  sufficient  undertaking. 
(Steed  T.  Cavanaugh,  62.) 

Appeal  and  Error— Scope  of  Bsfvlew— Preservation  of  Exceptiona. 

8.  The  court,  on  hearing  of  a  motion  to  recall  the  mandate  re- 
quiring judgment  for  support  of  a  minor  son  by  the  defendant  in 
divorce  proceeding,  will  not  consider  the  propriety  of  the  award 
where  no  objection  to  the  granting  on  maintenance  was  theretofore 
made.     (Crim  v.  Grim,  88.) 

Appeal  and  Errors-Mandate— Becall— When  Granted. 

9.  The  court  will  not  recall  its  mandate  requiring  judgment  for 
the  support  of  a  minor  son,  on  the  theory  that  he  was  still  a  minor, 
upon  a  mere  affidavit  and  letter  purnortiDg  to  show  that  he  had  at- 
tained majority,  but  the  matter  should  be  remitted  to  the  trial  court 
for  its  determination.     (Grim  v.  Grim,  88.) 

Appeal  and  Error— Becord— Bill  of  Ezcepttona. 

10.  Under  Section  171.  L.  O.  L.,  providing  that  the  objection  must 
be  stated  with  so  much  ox  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  but  no  more,  where,  in  an  action  for  injuries  from  a 
collision  between  plaintiff's  motorcycle  and  an  automobile  driven  by 
defendant,  a  bill  of  exceptions  complaining  of  evidence  that  broken 
glass  from  the  left-hand  side  light  of  the  automobile  was  found  in  the 
road  about  4  feet  from  the  ditch  on  the  left-hand  side  of  the  road  does 
not  set  out  any  of  the  circumstances  under  which  the  broken  glass 
was  observed,  when  it  was  seen  by  the  witness,  nor  what  bearing  it 
may  have  on  the  issues  of  the  case,  it  does  not  show  that  the  admission 
of  the  evidence  was  erroneous.     (Pinder  v.  Wickstrom,  118.) 

Appeal  and  Error — ^Presentation  of  Questions — ^Rulings  on  Evidence. 

11.  In  an  action  fbr  injuries  in  a  collision  between  the  plaintilTs 
motorcycle  and  an  automobile  driven  by  defendant,  objection  to  ques- 
tions to  a  witness  as  to  what  he  did  after  the  accident  in  reference 
to  plaintiff,  as  incompetent,  irrelevant  and  immaterial,  is  too  general 
to  be  considered  on  appeal.     (Pinder  v.  Wickstrom,  118.) 

Appeal  and  Error— Harmless  Error— Instructions— Expectancy  of  Life. 

12.  While  the  courts  should  take  judicial  notice  of  mortality  tables, 
an  employer  cannot  object  to  an  instruction  limiting  the  expectancy  of 
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his  employee's  life  to  38  years  when  such  tables  show  the  expectancy 
in  excess  of  that  period.     (Nordin  t.  Lovegren  Lumber  Co.,  140.) 

Appeal  and  Error— Diamtiwal— Necessity  of  Undertaking. 

13.  It  was  not  ground  for  the  dismissal  of  an  appeal  by  the  district 
attorney  in  a  suit  for  divorce  that  he  filed  no  undertaking;  Section  578, 
L.  O.  L.,  expressly  excusing  the  state  from  filing  an  undertaking. 
(Smythe  v.  Smythe,  150.) 

Appeal  and  Error— Appeal  by  District  Attorney— Motion  to  Dismiss. 

14.  On  appeal  by  the  district  attorney  in  a  divorce  suit,  the  record 
did  not  show  that  he  had  been  served  with  summons  prior  to  the  trial 
of  the  suit,  or  that  he  had  appeared  in  the  suit  as  required  by  Section 
1020,  L.  O.  L.,  as  amended  in  1911  (Laws  1911,  p.  126),  and  plaintiff 
moved  to  dismiss  the  appeal  on  the  ground  that  the  appellant  had  no 
authorit^jr  to  prosecute  it.  Held  that,  in  view  of  the  fact  that  the  dis- 
trict attorney  had  not  been  served  as  required,  and  that  the  question 
was  not  here  presented,  a  motion  to  dismiss  would  be  overruled  with 
leave  to  renew  it  on  argument  of  the  ease.     (Smythe  t.  Smythe,  150.) 

Appeal  and  Error — Dismissal   of  Appealr— Acceptance  of  Terms  of 
Decree. 

15.  Where,  pending  an  appeal  by  defendant  from  a  decree  cancel- 
ing a  contract  for  the  sale  of  land,  defendant  conveyed  the  land  by  a 
warranty  deed,  covenanting  that  it  was  lawfully  seised  thereof  in 
fee  simple,  the  appeal  would  be  dismissed,  as  it  used  and  dealt  with 
the  land  as  thpugh  intended  fully  to  accept  and  accede  to  the  terms 
of  the  decree,  and  would  not  be  permitted  to  change  the  position 
which  it  had  voluntarily  assumed.     (Lange  v.  Devlin,  238.) 

Appeal  and  Error— Notice  of  Appeal— Time— Statute. 

16.  Under  Session  Laws  of  1913,  page  617,  an  appeal  must  be  taken 
within  60  days  from  the  entry  of  the  judgment,  notwithstanding  any 
motion  for  a  new  trial  that  may  be  made.     (Tucker  v.  Davidson,  254.) 

Appeal  and  Error— Objections  Below— Pleadings. 

17.  Where  the  provisions  of  the  statute  in  regard  to  permitting 
foreign  corporations  to  sue  in  the  state  courts  were  intended  to  be  in 
furtherance  of  the  collection  of  state  revenue,  the  court  will  not  con- 
sider technical  matters  of  the  manner  of  pleading  such  inability, 
when  not  suggested  to  the  trial  court  by  the  parties.  (Vermont 
Farm  Mach.  Co.  v.  Hall,  308.> 

Appeal  and  Error— Bevlew. 

18.  Where  a  bill  of  exceptions  alleged  error  in  the  admission  of 
documentary  evidence,  and  the  exhibits  complained  of  were  not  at- 
tached nor  contained  in  the  files  before  the  court,  the  question  raised 
will  not  be  considered  on  appeal.     (Gilbert  v.  Sharkey,  323.) 

Appeal  and  Error — Questions  of  Fact — ^Findings  of  Oourt. 

19.  The  credibility  of  witnesses  and  the  weight  of  evidence  being 
for  the  exclusive  consideration  of  the  trial  court,  if  there  is  evidence 
tending  to  support  a  finding  of  fact,  it  will  not  be  disturbed  on 
appeal.     (Gilbert  v.  Sharkey,  823.) 

Appeal  and  Error— Bevlew-Presnmptlons. 

20.  Since  by  express  provision  of  Section  2510,  L.  O.  L.,  only  the 
defendant  in  a  criminal  ease  may  appeal  from  the  Justice's  Court,  it 
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will  be  preBamed  on  appeal  in  aa  action  for  malieiouf  proeeeatioB 
based  on  the  eriminal  action,  where  the  complaint  ihowi  on  appeal, 
that  defendant  was  convicted  in  the  Jnitiee  Court  and  i^pealed. 
(Fones  v.  Mnrdock,  340.) 

Appeal  and  Error— Insnfflcleiit  Ckmq^alnt — Tlma  for  Objoction. 

21.  InsuiBciency  of  the  complaint  to  state  a  cause  of  action  may 
be  raised  for  the  first  time  on  appeal.     (Fones  v.  Murdoch,  340.) 

Appeal  and  Error — Scope  of  Berlaw— Preamnptions. 

22.  Although  the  record  does  not  affirmatively  show  an  am^dad 
city  charter  to  have  been  introduced  in  evidence,  the  cause  will  be 
reviewed  on  the  theory  that  it  was  introduced,  where  the  ease  was  so 
tried  below      (Dennis  v.  Willamina,  486.) 

Appeal  and  Error — Scope  of  Berlew— Preaun^tiona. 

23.  Where  no  motion  for  nonsuit  was  made  on  account  of  lack  of 
proof,  it  will  be  presumed  on  appeal  that  an  objection  to  evidence 
ran  to  the  character,  and  not  the  quaniwn  thereof.  (Dennis  t. 
Willamina,  486.) 

Appeal  and  Error— B£andate  on  Amdeal— BestttntioiL 

24.  Where  a  contractor  held  dishonored  city  warrants  for  an  im- 
provement, he  could  be  required  to  return  them  as  a  condition  pre- 
cedent to  entry  of  mandate  affirming  a  judgment  in  his  favor  for 
damages  for  failure  to  assess  the  cost  and  provide  a  fund  to  pay  the 
warrants.     (Dennis  t.  Willamina,  486.) 

Appeal  and  Error— Decisions  Appealable. 

25.  As  a  general  rule,  an  order  setting  aside  a  default  Is  of  an  in- 
termediate character  and  not  appealable,  though  it  may  be  reviewed 
on  appeal  from  the  final  judgment  or  decree.     (Flynn  v.  Davidson, 

502.) 

Appeal  and  Error — ^Motion  to  Dismiss. 

26.  On  motion  to  dismiss  an  appeal  from  an  order  opening  a  de- 
fault, the  merits  of  the  order  cannot  be  considered,  therefore,  where 
appellant,  conceding  the  general  rule  that  such  orders  are  not 
appealable,  contended  that  the  order  was  a  nullity  and  appealable, 
a  motion  to  dismiss  the  appeal  will  be  denied,  with  permission  to 
renew  on  final  hearing,  nothing  remaining  to  be  done  except  for 
respondent  to  file  a  brief.     (Flynn  v.  Davidison,  502.) 

Appeal  and  Error— Abstract  of  Record— DismissaL 

27.  Where,  through  an  honest  mistake  in  calculating  the  time,  ap- 
pellant failed  to  file  an  abstract  of  the  record  within  20  days  after 
transcript  was  filed,  as  required  by  court  Bule  VI  (56  Or.  616,  117 
Pac.  ix),  the  appeal  will  not  be  dismissed;  the  hearing  not  being 
delayed.     (Flynn  v.  Davidson,  502.) 

Appeal  and  Error— Decisions  Beviewabl^— Tlnal  Order.** 

28.  Under  Section  548,  L.  O.  L.,  providing  that  appeals  may  be 
had  from  an  order  affecting  a  substantial  right,  and  which  in  effect 
determines  the  action  or  a  final  order  affecting  a  substantial  right, 
an  order  of  the  court  under  Section  3710,  L.  O.  L.,  providing  that 
any  defendant  against  whom  judgment  has  been  rendered,  and  who 
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huB  not  been  personally  seired,  and  who  has  not  appeared  therein, 
may,  upon  good  cause  shown,  be  allowed  to  defend  and  file  his  ob- 
jections withi^  one  year  after  the  entry  thereof,  vacating  a  final 
decree  of  foreclosure  in  a  suit  to  foreclose  a  certificate  of  delin- 
quency of  taxes  in  which  service  was  had  on  the  plaintiff  by  pub- 
lication and  permitting  him  to  answer,  was  an  intermediate  order, 
and  not  appealable  unless  void.     (Flynn  v.  Davidson,  502.) 

Appeal  and  Error— Harmless  Error— Bemarks  of  Judge— Instmctloiis. 

29.  Any  possibility  of  prejudice  from  remarks  of  the  court  as 
appearing  to  decide  any  question  of  fact  was  removed  by  his  charge 
that  the  jury  were  the  exclusive  judges  of  the  fact,  and  that,  if  they 
had  received  any  impressions  from  him  as  to  what  the  facts  are, 
it  was  their  duty  to  disregard  them  and  find  the  facts  as  they  find 
without  being  influenced  in  any  way  by  the  court.  (Verrell  v.  Krst 
Nat.  Bank,  550.) 

Appeal  and  Error— Appeal  by  State  in  Criminal  Oaee— Final  Order. 

30.  Section  557,  L.  O.  L.,  provides  that  upon  an  appeal  the  appel- 
late court  may  affirm,  reverse  or  modify  the  judgment  appealed  from, 
in  the  respect  mentioned  in  the  notice  of  appeal.  Article  I,  Section 
12,  of  the  Constitution,  provides  that  no  person  shall  be  put  in  jeopardy 
twice  for  the  same  off^ise.  Oregon  Prohibition  Act  (Laws  1915, 
Chap.  141,  p.  167),  Section  34,  provides  the  state  may  appeal  to  the 
Supreme  Court  in  cases  arising  under  the  act  upon  a  judgment  of 
acquittal,  entered  upon  a  verdict,  for  the  purpose  of  determining 
questions  of  law,  but  not  for  the  purpose  of  a  new  trial.  Held,  in 
an  appeal  by  the  state  from  a  judgment  of  acquittal  in  the  Circuit 
Court,  upon  a  charge  under  the  ProMbition  Act,  that  notwithstanding 
reversible  error  was  committed  by  the  Circuit  Court,  no  final  order 
of  affirmance,  reversal  or  modification  would  be  made,  since  there  can 
be  no  new  trial.     (State  t.  Hamilton,  562.) 

Appeal  and  Error— -Determination — Granting  Final  Belief. 

31.  Under  Section  506,  L.  O.  L.,  providing  that,  on  appeal  from  a 
decree,  the  suit  shall  be  tried  anew  upon  the  transcript  and  evidence 
accompanying  it,  and  Section  557,  providing  that  the  Supreme  Court 
may  affirm,  reverse  or  modify  the  determination  of  the  trial  court, 
and,  if  proper,  may  order  a  new  trial,  the  Supreme  Court  is  in  the 

same  situation  as  that  occupied  by  the  Circuit  Court  in  regard  to  a       .        \ 
suit  to  enjoin  an  irrigation  district  from  interfering  with  the  natural  \ 

flow  of  water  in  a  stream  so  far  as  possible  upon  the  record,  and  to 
do  and  decree  as  that  tribunal  might  have  done  lawfully  at  any  stage 
of  the  contest.     (Oregon  Lum.  Co.  v.  East  Fork  Irr.  Dist.,  568.) 

Appeal  and  Error— Scope  of  Beview— ^Harmless  Error. 

32.  Where  the  court  admitted  such  memoranda  as  original  evidence 
instead  of  for  the  purpose  of  refreshing  witness'  memory,  such  admis- 
sion was  technical  error  without  prejudice  to  defendant,  where  plaintifiP 
was  cross  examined  as  to  them  and  they  accomplished  only  the  purpose 
of  refreshing  his  memory.     (McDaniels  v.  Harrington,  628.) 

Appeal  and  Error— Scope  of  Review— Modification  of  Verdict. 

33.  Under  amended  Constitution,  Article  VII,  Section  3,  providing 
what  judgments  may  be  rendered  on  appeal,  and  authorizing  retrial  on 
appeal  under  certain  circumstances  according  to  the  rules  of  equity 
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and  rendition  of  the  judgment  whieh  shonld  have  been  rendered  below, 
where  recovery  was  had  at  a  stipulated  sum  without  reference  or  proof 
as  to  its  reasonable  value  for  work  and  labor  performed  when  it  should 
have  been  the  reasonable  value,  and  defendant  claims  an  agreement 
to  pay  a  lump  sum  for  the  work  performed,  the  recovery  will  be  re- 
duced to  the  amount  of  the  claimed  agreement,  the  case  being  small, 
all  the  evidence  be^ng  before  the  court.  (McDaniela  t.  Harrington, 
628.) 

Appeal    and    Error— Bestitiitloii   XJndartakliig— Prunatnro   Filing — 
Statute. 

34.  An  undertaking  for  restitution  on  appeal,  under  Section  553, 
L.  O.  L.,  must  be  filed  within  ten  days  from  the  time  the  appeal  is 

gerfected  by  giving  or  service  of  notice  of  appeal,  and  is  prematurely 
led  before  ^ginning  of  the  ten-day  periodL     (Hansen  ▼.  Bobbina, 
659.) 

Appeal  and  Error— Scheme  of  Appeala— Oompllance  With  Statute. 

35.  One  who  would  avail  himself  of  the  provisions  of  the  statutory 
scheme  of  appeals,  undertakings,  counter  undertakings,  justification  of 
sureties  and  the  like,  must  comply  with  its  terms.  (Hansen  t.  Bob- 
bins, 659.) 

Appeal  and  Error— Undertakings  on  Appeal— Operation— Statatas. 

36.  An  undertaking  on  appeal,  or  counter  undertaking  for  restitu- 
tion, under  Sections  550,  553,  L.  O.  L.,  filed  in  time,  operates  from  the 
day  of  its  filing,  subject  to  the  condition  that  it  may  be  defeated  on  | 
failure  of  the  sureties  to  justify  as  against  exception  to  their  suflS- 
ciency,  the  obligation  being  only  provisionally  effective  for  the  de- 
signed purpose  until  the  question  raised  to  the  financial  ability  of  the 
sureties  i^  settled.     (Hansen  t.  Bobbins,  659.) 

Appeal  and  Error— Bestitutlon  Undertaking— Filing  of  Supersedeas 
Bond — Statota. 

37.  A  restitution  undertaking  on  appeal,  filed  by  plaintiff  respond- 
ent under  Section  553,  L.  O.  L.,  at  the  time  he  issued  execution  and 
before  appellant's  supersedeas  bond  had  been  filed,  was  ineffective  aa 
not  filed  within  the  prescribed  time  and  because  there  was  nothing 
calling  for  its  issue.     (Hansen  v.  Bobbins,  659.) 

Appeal  and  Error — Supersedeas  Bond — ^Effect. 

38.  In  the  absence  of  objections  to  a  supersedeas  bond,  filed  after 
entry  of  decree  foreclosing  a  title  bond  given  by  plaintiff  to  defendant, 
it  was  effective  at  the  time  of  sale  of  the  property,  and  operated  to 
prevent  it.     (Hansen  v.  Bobbins,  659.) 

Appeal  and  Error— Bestitntlon  Bond — ^Time— Statute. 

39.  Plaintiff  brought  action  to  foreclose  a  title  bond,  and  the  land 
was  sold  with  direction  for  the  application  of  the  proceeds,  and  de- 
fendant appealed  and  filed  a  supersedeas  bond.  Plaintiff,  without 
waiting  for  the  lapse  of  time  for  excepting  to  the  surety,  filed  a  pur- 
ported restitution  bond  under  Section  553,  L.  O.  L.,  and,  though 
defendant  excepted  to  the  sufficiency  of  the  sureties,  plaintiff  at  once 
directed  the  sale  of  the  property,  and,  after  confirmation,  was  put 
in  possession  by  a  writ  of  assistance,  but  on  appeal  it  was  held  that 
the  restitution  bond  had  been  prematurely  filed.    Section  550,  subdivison 
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4,  L.  O.  L.,  provides  that  after  the  time  allowed  to  except  to  sureties 
in  the  supersedeas  bond  expires  the  appeal  shall  be  deemed  perfected, 
and  Section  553  provides  for  the  filing  of  a  restitution  bond  within 
ten  days  after  the  appeal  is  perfected.  Held,  that  after  the  expiration 
of  the  time  for  resisting  the  supersedeas  bond,  plaintiff  could  not  be 
allowed  to  file  a  substituted  restitution  bond.  (Hansen  y.  Bobbins. 
659.) 

Appeal  and  Error— Beview—Qaestiona  of  Fact. 

40.  In  the  absence  of  any  testimony  in  the  record  before  It,  the 
Supreme  Court  on  appeal  cannot  overturn  the  trial  court's  findings 
upon  controverted  facts,  but  must  accept  them  as  a  correct  determina- 
tion of  the  dispute  to  which  they  refer.     (Schultz  v.  Selberg,  668.) 

See  Malicious  Prosecution,  1,  8. 

Dntj  of  District  Attorney  in  Divorce  Proceeding!. 
I9ee  DivoreOi  4. 

Ck)et0  Allowed  on  Appeal  npon  Modification* 
See  Costs,  L 

APPEABAKOE. 

Appearance— Actions— Parties — Snfflciency. 

1.  Where  the  record  showed  that  "the  State  of  Oregon  appeared 
by  and  through  its  attorney,"  and  that  ''the  district  attorney  ap- 
peared in  person,"  it  was  sufficient  to  show  compliance  with  Section 
1020,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  126,  requiring  that 
in  all  suits  for  divorce  the  state  shall  be  a  party  defendant,  and 
trial  shall  not  be  had  in  the  absence  of  the  district  attorney.  (Crim 
v.  Crim,  88.) 

Appearance  by  and  Doty  of  District  Attorney* 
See  Divorce,  2-6. 


Por  Pnbllc  Improrement. 

See  Municipal  CorporationSy  6. 

kecessity  of  Payment. 
See  Taxation.  5. 

ASSUBfPnON  OP  BISK. 
See  Master  and  Servant,  1. 

ATTACHMENT. 
Attachment— lien— Judgment. 

1.  Under  Section  308,  L.  O.  L.,  providing  that,  if  Judgment  is 
recovered  for  plaintiff,  the  court  shall  order  the  attached  property 
sold  to  satisfy  his  demands,  a  judgment  for  the  amount  demanded, 
not  providing  that  the  attached  property  should  be  sold  to  satisfy 
it  or  preserve  the  attachment  lien,  operated  as  a  waiver  of  tl^e  lien. 
(Smith  V.  Dwight,  1.) 
80  Or. — U 
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Attachment—  A  flidavit — Sofldency. 

2.  An  affidavit  for  attachment^  which  ttatas  the  ultimate  faeta 
required  bj  statute  is  sufficient,  and  need  not  allege  the  probative 
facts  out  of  which  the  indebtedness  arose.     (MeMaster  t.  Buby,  476.) 

Attachment — ^Affidavit — Sofficlency. 

3.  An  affidavit  for  attachment,  stating  that  the  indebtedness  arose 
upon  express  contracts  for  the  direct  payment  of  money,  that  the 
contracts  were  promissory  notes  for  definite  amounts,  that  the  eaid 
sums  are  an  actual,  bona  fidCf  existing  debt  due  and  owing  from  da- 
fendants  to  plaintiffs,  held  sufficient.     (MeMaster  v.  Buby,  476.) 

Attachment — ^Writ— Time  of  laeaance. 

4.  Under  Section  295,  L.  O.  L.,  providing  that  "the  plaintiff  mt 
the  time  of  issuing  the  summons  or  any  time  afterward  may  have 
the  property  of  the  defendant  attached,"  a  writ  of  attachment  is- 
sued before  issuance  of  the  summons  ia  a  nullity.  (MeMaster  t. 
Ruby,  476.) 

Attachment— ^'lasaed.'* 

5.  A  writ  of  attachment  is  not  'Issued''  until  placed  in  the  hands 
of  the  officer  for  execution.     (MeMaster  t.  Buby,  476.) 

Attachment—Writ— Time  of  IBsoance. 

6.  A  writ  of  attachment  was  signed  by  the  elerk,  but  net  de* 
livered  to  the  sheriff  until  the  following  day  at  which  time  the  sum- 
mons was  also  placed  in  the  sheriff's  hands.  Held,  that  the  writ  was 
valid  against  the  objection  that  it  issued  prior  to  issuanee  of  the 
summons.     (MeMaster  v.  Buby,  476.) 

ATTOBMET  AlVD  CUENT. 

Attorney  and  Client — ^Additional  Oompenaation — Consideration. 

1.  Where  plaintiff  was  employed  by  defendants  as  an  attorney  at 
a  monthly  salary,  which  had  been  fixed  in  advance,  their  statement 
to  him  that  they  realized  he  was  underpaid,  but  that  if  he  would  do 
his  best  to  promote  their  ventures,  and  such  ventures  should  prove 
successful  he  would  receive  a  substantial  reward,  did  not  create  a 
legal  obligation  on  defendants;  since  sueh  offer  was  based  on  no 
consideration.     (Muir  v.  Morris,  878.) 

ATTOBNETS'  FBB8. 

See  Divorce,  1. 

ATJTHOBITT. 

Bee  Corporations,  1,  4,  10,  11. 
See  Municipal  Corporations,  1« 

BALLOTB. 

See  Elections,  1. 

BANKS  AND  BANKINO. 

Banks  and  Banking— Legal  Capacity  to  Sne— Idahllitgr  of  Stock- 
holders— Conversion. 

1.  Under  Section  4586,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  244,  providing  that  the  superintendent  of  banks  may  liquidate 
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the  affairs  and  adminiBter  the  assetfl  of  a  bank  of  which  lie  has 
taken  charge,  and  do  whatever  is  necessary  to  preserve  its  assets 
and  business,  and  enforce  the  individual  Uabilitj  of  stockholders, 
the  superintendent  of  banks  representing  primarily  the  creditors 
and  depositors  of  the  bank  had  legal  capacity  to  sue  defendant  for 
the  value  of  stock  transferred  to  him  in  consideration  of  a  convey- 
ance of  realty  to  which  his  title  was  practically  worthless,  and  for 
the  value  of  other  stock  alleged  to  have  been  wrongfully  converted 
by  him  to  his  own  use.     (Sargent  v.  American  Bk.  &  T.  Co.,  16.) 

Banks  and  Banking—Action  by  Superintendent  of  Banks — ^Def  enB»— 
Frandndent  and  TJnantliorized  Acts  of  Bank. 

2.  In  a  suit  by  the  superintendent  of  banks  against  a  stockholder 
of  an  insolvent  bank  for  the  value  of  stock  converted  by  him  to 
his  own  use,  and  also  stock  transferred  to  him  in  consideration  of  a 
worthless  title  to  realty,  fraudulent  and  unauthorized  acts  of  the 
bank  are  not  available  as  a  defense.  (Sargent  ▼.  American  Bk.  Sb  T. 
Co.,  16.) 

Banks  and  Banking— Stock— Purchase  by  Bank— ^Validity. 

3.  Under  Section  4569,  L.  O.  L.,  forbidding  a  bank  to  buy  its 
own  stock  except  under  circumstances  not  existinff  when  the  stock 
in  question  was  surrendered,  an  attempted  surrender  of  bank  stock 
by  a  subscriber  who  had  given  worthless  assets  of  another  bank  in 
exchange  therefor,  was  void,  and  did  not  vest  the  bank  with  owner- 
ship of  the  stock  surrendered  or  give  it  a  right  to  reissue  same.  (Sar- 
gent V.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Insolvency— Subscriber— Liability. 

4.  In  a  suit  by  the  superintendent  of  banks  to  recover  from  a 
stockholder  of  an  insolvent  bank  the  value  of  stock  for  which  he 
had  given  a  practically  worthless  title  to  realty,  the  fact,  if  it  were 
a  fact,  that  the  stock  was  some  which  had  been  unlawfully  bought 
in  by  the  bank  and  reissued  to  defendant,  did  not  render  him  any 
the  less  a  subscriber  liable  for  whatever  he  had  not  paid  on  the  stock. 
(Sargent  v.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Insolvency— Action  by  Superintendent  of  Banks 
— ^Defense. 

5.  In  a  suit  by  the  superintendent  of  banks  for  the  value  of  stock 
for  which  defendant  had  given  practically  worthless  property,  it  was 
no  defense  that  defendant  had  caused  part  of  the  stock  to  be  issued 
to  a  third  person.     (Sargent  v.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Insolvency— Suit  by  Superintendent  of  Banks-* 
Defense. 

6.  Where,  in  a  suit  by  the  superintendent  of  banks  for  the  value 
of  stock  for  which  defendant  had  given  a  practically  worthless  title 
to  realty,  it  appeared  that  the  transaction  was  a  fraud  on  the  bank, 
its  stockholders  and  creditors,  and  that  for  several  months  after 
it  took  place,  defendant  acted  as  presilent  of  the  bank,  and  held  it 
out  to  tne  public  as  being  solvent,  he  could  not  be  heard  to  say  by 
way  of  defense  that  the  bank  stock  was  as  worthless  as  his  title  to 
the  realty.     (Sargent  v.  American  Bk.  ft  T.  Co.,  16.) 
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Baokf  and  Banlrliig    Halt  of  Bank  Stock— Dsljr  of  Sntecflter. 

7.  A  subscriber  to  the  stock  of  a  bank  most  exercise  the  ntmoat 
good  faith  to  see  that  what  he  gives  in  exchange  is  equal  to  the  par 
value  of  the  stock.     (Sargent  t.  American  Bk.  4b  T.  Co.,  16.) 


Banks  and  Banking— aala  of  Stock— PaTmont  In  Boaltgr. 

8.  Under  Section  4571,  L.  O.  L.,  prohibiting  banks  from  purchasing 
realty  except  such  as  is  necessary  for  the  location  of  its  business, 
including  other  premises  in  the  same  building  to  rent  for  income 
not  exceeding  in  cost  50  per  cent  of  its  paid-in  capital,  surplus  and 
undivided  profits,  and  such  as  shall  be  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted,  or  as  shall  be  purchased  hy  it 
for  its  protection  at  judicial  sales,  an  attempted  payment  for  bank 
stock  in  realty,  not  within  the  exceptions  of  the  statute,  was  unan- 
thorized  and  amounted  to  no  payment  at  all,  except  to  the  extent 
that  the  proceeds  of  the  attempted  payment  went  to  swell  the  bank's 
assets.     (Sargent  t.  American  Bk.  4  T.  Co.,  16.) 

Banks  and  Banking— Insolyency — Suit  for  Value  of  Stock— Defense. 

9.  In  a  suit  in  equity  by  the  superintendent  of  banks  for  the  valne 
of  bank  stock  bought  by  defendant,  defendant  could  not  be  heard 
to  say  by  way  of  defense  that  he  had  given  certain  property  in  ex- 
change for  the  stock,  where  it  appeared  that  after  becoming  presi- 
dent of  the  bank  he  removed  such  property  from  the  bank's  assets 
and  converted  it  to  his  own  use.  (Sargent  t.  American  Bk.  ft  T.  Co., 
16.) 

Banks  and  Banking— Liability  of  Btockholders—Belease— Validity. 

10.  Where  a  purchaser  of  bank  stock  gave  in  exchange  therefor 
practically  worthless  property,  a  release,  executed  in  the  name  of  the 
bank  and  signed  by  its  manager  and  cashier,  of  all  claims  against 
such  purchaser,  was  ineffective,  where  it  was  executed  without  au- 
thority of  the  board  of  directors  or  of  the  stockholders.  (Sargent  t. 
American  Bk.  ft  T.  Co.,  16.) 


Banks  and  Banking— Insolvency— Suit  by  Superintendent  of 
Defense. 

11.  An  indemnity  agreement  purporting  to  be  a  sale  of  bank  stock 
to  another  by  defendant,  who  had  purchased  same  giving  practically 
worthless  property  therefor,  was  unavailable  to  protect  defendant 
from  liabilitv  for  the  value  of  stock  in  a  suit  by  the  superintendent 
of  banks,  where  it  appeared  that  the  transaction  was  in  fact  a  re< 
transfer  of  the  stock  to  the  bank  and  a  mere  subterfuge  to  circum- 
vent the  law  which  prohibits  a  bank  from  purchasing  its  own  stock, 
and  was  adopted  to  enable  defendant  to  escape  liability.  (Sargent 
V.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  BanUng-^onTersion  of  Bank  Stock— Bestoration—Biglit 
of  Becovery. 

12.  Where  in  a  suit,  brought  by  the  superintendent  of  banks  in 
the  interest  of  creditors  and  innocent  stockholders  of  an  insolvent 
bank  for  the  unlawful  appropriation  of  bank  stock  which  defendant, 
while  president  of  the  bank,  unlawfully  and  without  consent  of  the 
directors  caused  te  be  issued  to  himself  and  for  which  he  paid  nothing, 
it  appeared  that  defendant  had  restored  the  equivident  of  that  which 


Index.  693 

he  had  thus  unlawfully  retained,  and  that  the  bank  had  lost  nothing 
by  the  transaction,  plaintiff  was  not  entitled  to  recover  for  such  eon- 
version.     (Sargent  v.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Iiiflolyenc7--8npeilnt«iid6iit  of  Banks— Juris- 
diction in  Equity. 

13.  That  the  books  of  an  insolvent  bank  showed  on  their  face 
a  regular  purchase  and  issue  of  bank  stock  to  defendant  and  a  pay- 
ment credit  of  the  reasonable  value  thereof  in  realty  and  stock  of 
another  company,  when  in  fact  such  realty  and  stock  were  worth- 
less and  such  credit  fraudulent,  and  that  defendant  had  obtained 
an  apparently  regular  release  of  liability  signed  by  the  officers  of 
the  bank,  when  in  fact  the  release  was  unauUiorized  and  fraudulent, 
authorized  the  institution  of  a  suit  in  equity  by  the  superintendent 
of  banks;  it  clearly  appearing  that  a  suit  at  law  would  not  afford  an 
adequate  remedy  in  such  case.  (Sargent  v.  American  Bk.  ft  T.  Co., 
16.) 

Banks  and  Banking— Insolvency— Bnlt  by  Snperintendsnt  of  Banks — 
Defense— Bond  of  Indemnity. 

14.  In  a  suit  by  the  superintendent  of  banks  against  a  stock- 
holder of  an  insolvent  bank  to  recover  the  value  of  stock  issued  to 
him  in  exchange  for  practically  worthless  property,  a  bond  signed 
by  another  stockholder  and  the  bank,  indemnifying  defendant  against 
liability  to  stockholders  of  the  bank,  constituted  no  defense;  the 
stockholder's  undertaking  being  a  personal  matter  between  him  and 
defendant,  and  the  bank's  undertaking  being  void  as  to  its  creditors. 
(Sargent  v.  American  Bk.  ft  T.  Co.,  If.) 

Banks  and  Banking— Insolvency — Bait  by  Soperintendent  of  Banks — 
Parties. 

15.  In  such  suit,  it  was  not  necessary  to  make  all  the  stockholders 
of  the  bank  parties;  the  superintendent  of  banks  having  authority 
to  bring  any  suit  that  the  bank  or  any  stockholder  could  have  brought. 
(Sargent  v.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Insolvency— Salt  of  Soperintendent  of  Banks — 
Defense. 

16.  In  a  suit  by  the  superintendent  of  banks  for  the  value  of 
stock  exchanged  for  practically  worthless  property,  it  was  no  de- 
fense that  other  stockholders  had  failed  to  pay  in  full  for  their  stock. 
(Sargent  v.  American  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Insolvency — Soit  by  Snperintendent  of  Banks — 
Plea  in  Abatement — ^Pendency  of  Another  Suit. 

17.  In  such  suit,  a  plea  in  abatement  alleging  that  plaintiff  was 
suing  another  person  for  a  subscription  for  the  same  stock  was  not 
available,  though  such  fact  might  be  considered  as  evidence  of  an 
admission  by  plaintiff  that  such  other  person  and  not  defendant 
was  the  person  liable.     (Sargent  v.  Atmerican  Bk.  ft  T.  Co.,  16.) 

Banks  and  Banking— Action  for  Deposits— Evidence— Materiality. 

18.  In  a  depositor's  action  against  her  bank  to  recover  funds, 
which  the  bank  claimed  she  had  authorized  its  president  to  lend 
for  her,  which  he  did,  evidence  of  two  witnesses  that  the  depositor 
had  had  conversations  with  them  in  which  she  expressed  a  wish  to 
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dispbte  of  th«  note  representing  the  loan,  and  taid  she  waa  willing 
to  discount  it,  was  admissible  as  tending  to  show  ratifieation  of  tho 
bank  president's  action.     (De  War  ▼.  First  Nat.  Bank,  260.) 

Banks    and   Banking— Blghti    of    Dtporttoia    Actiona    Burden    of 
Proof. 

19.  The  burden  of  proof  is  on  the  bank  in  a  depositor's  action  for 
money  deposited  to  show  payment  of  the  amount  or  some  lawful  dis- 
position of  the  funds.     (Wells  y.  First  Nat.  Bank,  329.) 

Banka  and  Banking— Dntiea  of  Bank— Wrongful  Payment. 

20.  Where  a  bank  receiyed  deposits  from  one  individual  in  hia 
capacity  as  an  individual  and  in  his  capacity  as  a  guardian,  it  en- 
gaged to  pay  his  checks  only  from  the  proper  fund,  and  not  indis- 
criminately from  either.     (U.  8.  Fidality  Co.  y.  U.  8.  Nat.  Bank,  361.) 

Banks  and  Banking— Wrongfol  Payment — ^Liability. 

21.  8ince  a  bank  must  respond  to  the  checks  of  the  party  witk 
whom  it  contracts  acting  in  the  character  he  stipulates,  it  will  be 
protected  if  it  honors  his  check  properly  drawn,  though  it  be  on  a 
trust  fund,  and  he  squanders  the  money,  if  it  has  no  knowledge  or 
notice  of  the  character  of  the  fund.  (U.  8.  Fidelity  Co.  y.  U.  8.  Nat. 
Bank,  361.) 

Banks  and  Banking— Wrongful  Payment— Liability. 

22.  Where  a  bank  received  deposits  from  one  man  aa  an  individual 
and  as  guardian,  and  he  later  closed  his  individual  account,  and  the 
bank  thereafter  honored  his  individual  checks,  charging  them  against 
the  guardianship  fund,  it  was  liable  to  the  surety  on  his  bond  which 
paid  the  amount  of  the  defalcation  for  the  amount  ct  the  fund  paid 
out  on  individual  checks.  (U.  8.  Fidelity  Co.  y.  U.  8.  Nat.  Bank, 
361.) 

Banks  and  Banking— National  Bank  Examiner — "Ofllcer  of  Bank.** 

23.  A  national  bank  examiner  is  not  an  agent  or  officer  of  a  bank 
which  he  examined.     (Carlon  v.  First  Nat.  Bank,  539.) 

Banks  and  Banking— Withdrawal  by  Bank  President  on  Memorandum 
Check — Effect  on  Depositor's  Acconnt. 

24.  The  money  fraudulently  withdrawn  from  a  bank  on  a  memo- 
randum check,  bearing  the  name  of  a  depositor,  signed  by  the  bank 
president,  was  that  of  the  bank,  and  not  of  the  depositor.  (Carlon 
V.  First  Nat.  Bank,  539.) 

Banks  and  Banking— Action  for  Deposit— Defenses. 

25.  That  a  national  bank  cannot  act  as  a  broker,  so  that  an  ar- 
rangement with  it  that  it  shall  do  so  is  illegal,  is  not  available  as  a 
defense  to  the  bank  sued  by  a  depositor,  where  its  president  misappro- 
priated the  money  to  his  own  use  without  the  depositor's  knowledge 
or  consent:  this  not  being  within  the  attempted  grant  of  authority 
to  the  bank  to  loan.     (Verrell  v.  First  Nat.  Bank,  550.) 

Banks  and  Banking— Liability  for  Acts  of  Ofllcers. 

26.  A  bank  is  liable  to  a  depositor  for  the  misappropriation  of 
funds  by  its  president  to  his  own  use.  (VerreU  y.  Fust  Nat.  Bank, 
550.) 
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BANKBT7PT0T. 

Baakznptcy— fiffeet  of  National  Bankruptcy — Sospeniion  of  State 
Laws. 

1.  Sections  7540,  7555,  L.  O.  L.,  relating  to  assignments  for  benefit 
of  creditors,  are  insolvency  statutes,  and  are  suspended  by  the  na- 
tional Bankruptcy  Act  (Act  July  1,  1898,  e.  541,  30  Stat.  544).  (First 
Nat.  Bank  v.  Manassa,  53.) 

Bankmi^tcy— Effect  of  National  Bankruptcy — SoBpension  of  State 
IfavB. 

2.  An  assignment  for  benefit  of  creditors  made  in  pursuance  of 
sucb  state  statute  is  void  as  against  an  objecting  creditor.  (First 
Nat.  Bank  v.  Manassa,  53.) 

See  Mandamus,  1,  2,  6. 

BEST  AND  SEOONDABT  EVIDENOB. 
See  Evidence,  4. 

BILZi  OF   EZ0EPnON& 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTEa 

Bills  and  Notes— Bona  Fide  Holder— Question  for  Juif. 

1.  Where  the  note  sued  on  was  given  in  renewal  and  tbe  original 
note  was  not  returned  as  agreed,  whether  the  plaintiff  received  the 
renewal  note  in  due  course  before  maturity  held  for  the  jury,  (Ver- 
mont Farm  Mach.  Co.  ▼.  Hall,  308.) 

See  Insurance,  1. 

See  Vendor  and  Purchaser,  13. 

BONA  FIDE  FUBOHASEB). 

See  Bills  and  Notes,  1. 
See  Mortgages,  2-4. 

BOND& 

See  U|>dertakings. 

BBBAOH  OF  OONTBAOT. 

See  Contracts,  10,  11. 
See  Damages,  2,  4. 
See  Pleading,   4. 
See  Sales,  3,  4. 
See  Trial,  1, 


Brokers — Compensation— Performance  of  Oontracti 

1.  A  broker  employed  to  find  an  absolute  purchaser  at  a  specified 
price  has  no  right  of  action  to  recover  a  commission  by  procuring  a 
person  to  execute  a  contract  by  which  it  is  optional  with  him  to 
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make  tlia  pajments  specified  therein  and  complete  the  pureliaaey  and 
by  the  terms  of  which  on  his  failure  to  do  so  the  eontraet  becoaifls 
void,  and  he  merely  forfeits  the  amount  paid.  (Znreher  t.  Bootfa, 
835.) 

See  Limitation  of  Actions,  8. 

BUDOET  ULW* 

See  Municipal  Corporations,  9. 

BUBDBK  OF  PBOOP. 

See  Account  Stated,  6. 

See  Banks  and  Banking,  19. 

See  Fraudulent  Conveyances,  t. 

See  Intoxicating  Liquors,  !• 

See  Mortgages,  2. 

See  Taxation,  6. 

See  Work  and  Labor,  L 

OASES  IK  THB  OBBOOK  BSPOBT8. 

Applied,  ApproTod,  Olted,  DJatiiigniihiwI,  FoUowM  aal  Oremiled  In 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OHAETEE  OF  CITIES. 

Marshfield — Rusk  v.  Montgomery,  93. 
Portland — Portland  v.  Portland  Oas  A  Coke  Co.,  194. 
Portland  v.  Portland  By.,  L.  A  P.  Co.,  27L 
Boseburg — Hunter  v.  Boseburg,  588. 
Seaside — Cole  v.  Seaside,  73. 
Willamina — Dennis  v.  Willamina,  486. 

Oonrta  wlU  not  Take  Judicial  Notice  of  InltlatlTia  OIiartecB  of  Cities 
and  Towni. 

See  Evidence,  1,  2. 

OlTlESb 

See  Municipal  Corporations. 

CITT  CHABTEBS. 

See  Charter  of  Cities. 

CITT  OBOIKANCBflw 

See  Municipal  Corporations. 

CODE  CITATIONBl 

See  Table  in  Front  of  this  Volume. 

Oommorco— "Interstato  Commerce'*-— Salea— Solicitation  of  Ordert. 

1.    The  right  to  solicit  orders  for  goods  to  be  shipped  in  is  a  neces- 
sary part  of  the  interstate  sale  of  commodities,  and  every  negotiation, 


Index.  697 

eontract.  trad«  and  dealing  by  tlie  citizens  of  different  states,  wMeh 
eontemplates  and  eauses  such  importation,  is  a  transaction  of  "inter- 
state eommeree."     (Vermont  Farm  Mach.  Co.  ▼.  Hall,  308.) 

Ck>nimerc6— Interstate  Oonmierce— Sales— Bight  to  Enforce  Payment. 

2.  The  right  to  demand  and  enforce  payment  for  goods  sold  in 
interstate  commerce  is  so  directly  connected  with  such  commerce  and 
so  essential  to  its  existence  and  continuance  that  the  imposition  of 
unreasonable  conditions  upon  this  right  must  necessarily  operate  as  a 
restraint  or  burden  upon  interstate  commerce,  with  which  a  state  has 
no  power  to  interfere.     (Vermont  Farm  Mach.  Co.  y.  Hall,  308.) 

Oommerce—Interstate  Commerce— Goods  Sold  on  OommlBsion. 

3.  A  foreign  corporation  which  places  its  products  shipped  from 
another  state  in  the  hands  of  local  merchants  in  the  state  to  be  sold 
on  commission  is  engaged  in  interstate  eommeree.  (Vermont  Farm 
Mach.  Co.  ▼.  Hall,  308.) 

Commerce— Interstate  Commerce. 

4.  The  borrowing  of  fixtures  from  goods  in  original  crates  or 
boxes  by  agents  of  a  foreign  corporation  to  be  replaced  afterward, 
without  the  sanction  of  the  corporation  being  shown,  would  not,  or 
itself,  change  the  nature  of  the  transaction  from  interstate  to  intra- 
state commerce,  but  the  real  character  of  the  business  would  control. 
(Vermont  Farm  Mach.  Co.  ▼.  Hall,  308.) 

Commerce— Interstate  Commerce— Direct  Sales. 

5.  A  foreign  corporation,  by  maintaining  an  office,  storing  its 
goods  in  a  warehouse  in  the  state,  and  through  its  agent  making 
sales  direct  from  such  repositories,  does  not  engage  in  interstate  com- 
merce; but  providing  an  agent  with  an  office  as  a  convenient  place 
for  supervising  solicitors  of  orders  and  as  a  base  for  advertising  is  a 
circumstance  to  be  considered  with  other  pertinent  facts,  though  that 
would  not  alone  determine  the  nature  of  its  business.  (Vermont  Farm 
Mach.  Co.  V.  Hall,  308.) 

Commerce— Interstate  Commerce— Question  for  Jxaj. 

6.  Whether  the  plaintiff,  a  foreign  corporation,  selling  goods  in 
the  state  through  an  agent  who  had  no  power  over  its  goods  stored  in 
a  warehouse  or  to  complete  a  sale  without  the  approval  of  the  home 
office,  there  being  some  evidence  that  sales  were  made  directly  from 
the  warehouse,  was  engaged  in  interstate  commerce,  held  for  the  jury 
under  the  evidence.     (Vermont  Farm  Mach.  Co.  v.  Hall,  308.) 

Commerce— ConstltntlonAl  Proyislons. 

7.  Under  Article  I,  Section  8,  of  the  Constitution  of  the  United 
States,  giving  Congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  the  term  "commerce"  is  a  term 
of  the  highest  import  comprehending  commercial  intercourse  in  any 
and  all  its  forms,  including  the  transportation,  purchase,  sale  and 
exchange  of  commodities  between  the  citizens  of  the  United  States 
and  the  citizens  or  subjects  of  other  countries  and  between  citizens  of 
different  states.     (State  ▼.  Jacobson,  648.) 

Commerce — Power  of  .Congreis^— EzclnslYeness. 

8.  Under  such  provision  the  power  of  Congress  is  necessarily  exclu- 
sive whenever  the  subjects  of  regulation  are  national  in  their  char- 
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aeter  or  admit  onlj  of  one  unifonn  syBtem  or  plan  of  reipolatioiiy  niek 
as  commerce  with  foreign  eountries,  and  the  transportation  of  goods 
between  the  states,  both  of  which  are  within  the  ezcliuiTO  rogolntoiy 
power  of  Congress.     (State  v.  Jacobson,  648.) 


Oommerce— Foreign  and   Intantata   Ocmmuem    Butt    PegnlatK 
Validitj. 

9.  General  Laws  of  1915,  page  396,  entitled  as  an  aet  to  regulate 
the  sale  of  eggs  imported  into  the  state  from  anj  foreign  eonntrj,  to 
regulate  the  sale  of  food  the  ingredients  of  which  are  in  part  com- 
posed of  eggs  imported  into  the  state  from  any  foreign  eoantry,  ete., 
and  by  Section  6,  providing  that  every  person  selling  or  offering  for 
sale  any  food,  etc.,  the  ingredients  of  which  are  in  part  composed  of 
eggs,  imported  into  the  state  from  any  foreign  country,  shall  display 
in  a  conspicuous  place  in  his  salesroom  a  sign  of  certain  dimensions 
reading,  "Imported  Eggs  Used  Here,"  not  aiming  at  the  quality,  con- 
dition or  purity  of  the  article  of  food,  but  intended  to  counteract  the 
customs  duty  act,  admitting  eggs  from  foreign  countries  free,  was  not 
an  exercise  of  the  police  power  of  the  state,  and  its  necessary  eifect 
being  to  impede  commerce  with  foreign  nations,  and  discriminate  upon 
the  sale  of  an  article  of  international  commerce  thereby  depressing  its 
sale,  it  invaded  the  power  given  to  Congress  by  the  commerce  clause 
(Article  I,  Section  8,  of  the  Constitution  of  the  United  States),  and 
was  void.     (State  v.  Jacobson,  648.) 

Oommerce— Power  of  Oongrees. 

10.  Where  Congress  has  acted  upon  any  subject  matter  of  interstate 
or  foreign  commerce,  even  though  such  act  may  be  detailed  as  to  mat- 
ters of  a  peculiarly  local  application,  the  states  have  no  right  or 
authority  under  the  so-called  police  power,  or  otherwise,  to  aet  with 
reference  to  the  same  matter.     (State  v.  Jacobson,  648.) 

COMMEBOIAL  PAPEB^ 

See  Bills  and  Notes. 

OOBffPENSATION. 

See  Attorney  and  Client,  1« 

See  Brokers,  1. 

See  Work  and  Labor,  1. 

0ON0LUSION8  OF  LAW. 

See  Pleading,  6,  10,  19. 

CON0LX78IVEIIB88. 

See  Judgment,  6,  7. 


OONDinOKAL  8ALB. 
OONPIBMATIOK. 


See  Sales,  8. 

See  Execution,  4. 

00N8n>E&ATI0ir«    . 

See  Attorney  and  Client,  1. 
See  Evidence,  7,  8. 
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OOKSTITUnONAL  LAW. 

OOnstitntioxua    liaw— Determination    of   Constitntional    Questions — 
Necessity. 

1.  On  original  proceedings  in  mandamus  by  a  consignee  against 
a  carrier  to  compel  the  delivery  to  it  of  alcohol,  in  which  the  Attor- 
ney General  appeared  as  a  friend  of  the  court,  but  where  there  was 
an  adequate  remedy  by  replevin,  the  court  will  not  determine  the 
validity  of  Laws  of  1915,  page  150,  regulating  the  importing  of  in- 
toxicating liquors  into  the  state.  (Wadhams  £  Co.  v.  San  Francisco 
etc.  8.  8.  Co.,  64. 

Oonstitntional  Law—Equal.  Protection  of  tbe  Law— Electric  Power 
Company. 

2.  A  railway  and  power  company,  granted  a  franchise  by  the  City 
of  Portland,  was  not  denied  the  equal  protection  of  the  law  guar- 
anteed by  Constitution  of  the  United  States,  Amendment  14,  Section 
1,  merely  because  it  had  made  contracts  to  furnish  electricity  at  pre- 
scribed rates,  and  a  purported  revenue  or  license  tax  would  diminish 
its  profits  thereon,  since  its  contracts  must  be  entered  into  with  full 
knowledge  that  the  city  might  at  anv  time  exercise  its  powers  of 
taxation.     (Portland  ▼.  Portland  By.,  L.  &  P.  Co.,  271.) 

Oonstitntional  Law—- LicenseB — Obligation  of  Contracts— Liconse  Tax. 

3.  The  obligations  of  such  contracts  were  not  impaired,  in  violation 
of  Constitution  of  the  United  States,  Article  I,  Section  10,  by  the 
collection  of  taxes  imposed  by  a  city  ordinance  subsequent  to  the 
making  thereof,  in  a  purported  exercise  of  the  city's  power  to  impose 
a  revenue  or  license  tax,  which  did  not  strike  at  the  terms  of  the 
contracts,  but  preserved  them  and  left  them  enforceable,  the  same 
as  before,  by  both  of  the  parties.  (Portland  ▼.  Portland  By.,  L.  &  P. 
Co.,  271.) 

Constitutional  Law— Presumptions  as  to  Validity— Double  Taxation. 

4.  The  presumption  is  against  a  legislative  intention  to  impose 
double  taxation.     (Portland  v.  Portland  By.,  L.  &  P.  Co.,  271.) 

Constitutloinal  Law — C<mstmctlon  in  Payor  of  OonstltutlonaUty. 

5.  Where  a  statute  is  open  to  two  constructions,  one  of  which 
will  render  it  unreasonable  and  unconstitutional,  while  the  other  will 
harmonize  with  reason,  justice  and  the  constitutional  provisions,  the 
latter  construction  will  be  adopted.  (Portland  v.  Portland  By.,  L.  & 
P.  Co.,  271.) 

Constitutional  Law— Waters  and  Watercourses— Due  Proceoi  of  Law- 
Water  Board. 

6.  Section  6635,  L.  O.  L.,  creating  a  board  of  control,  with  power 
to  determine  water  rights,  subject  to  review  by  the  courts,  upon  re- 
quests of  persons  interested,  providing  for  ample  notice  to  all  claim- 
ants, is  not  violative  of  the  constitutional  provision  that  a  person 
shall  not  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,  since  every  party  in  interest  has  its  constitutional  day  in  court 
before  a  judicial  tribunal  endowed  with  jurisdiction  to  hear  and  de- 
termine the  issues.    (Oregon  Lum.  Co.  v.  East  Fork  Irr.  Dist.,  568.) 
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Oonititntional  liaw^-Dlgtrlbation  of  QoTenunental  Powmv-^J^idlciacy. 

7.  Section  6635,  L.  O.  L.,  is  not  violative  of  the  constitutional  pro- 
vision for  the  separation  of  the  governmental  powers,  since,  althoogh 
a  case  is  transferred  to  the  water  board  for  determination,  sueh 
transfer  is  not  an  abdication  of  jurisdiction,  but  a  use  of  reformed 
procedure;  the  final  result  depending  upon  the  judicial  decree  of  thm 
Circuit  Court.     (Oregon  Lnm.  Co.  v.  East  Foric  Irr.  Dist.,  568.) 

Oonstitiitioiija  Law— Validity  of  StatitU. 

8.  The  courts  will  not  declare  a  statute  invalid  unless  its  eonfllet 
with  the  Constitution  is  j^Iain,  and  any  reasonable  doubt  will  be  re- 
solved in  favor  of  a  legislative  enactment,  and  the  act  sustained. 
(State  Y.  Jacobson,  648.) 

Oonstitiitional  Law— Power  of  Court— Valldltj  of  Statute. 

9.  The  validity  of  a  statute  depends  on  whether  the  legislature,  in 
respect  to  the  subject  matter  of  the  act,  the  means  by  which  its  object 
was  to  be  accomplished,  and  the  mode  of  enacting  it,  has  kept  within 
the  constitutional  limits,  and,  if  it  has,  the  courts  cannot  Inquire  into 
the  proper  exercise  of  the  power.     (State  v.  Jacobson,  648.) 

Oonstitational  Law— Police  Power. 

10.  The  state  has  the  right  to  interfere  with  the  property  and  lib- 
erty of  its  citizens  without  compensation  to  them,  provided  the  action 
is  imperatively  demanded  in  order  to  conserve  or  protect  public  health, 
welfare  or  prosperity.     (State  v.  Jacobson,  648.) 

See  Commerce,  7,  9. 

See  Courts,  2. 

See  Eminent  Domain,  2. 

See  Municipal  Corporations,  14,  16,  17,  30. 

00NSTITX7TI0N  OF  OBBOOIT. 
Cited  and  Conetnied. 

See  Table  in  Front  of  this  Volume. 

C0N8TBUCTI0N. 

See  Constitutional  Law,  5. 

See  Contracts,  9. 

See  Logs  and  Logging,  1. 

See  Municipal  Corporations,  3,  26w 

See  Pleading,  16. 

See  Statutes,  1,  4. 

OONTEBfPT. 

Contempt— Not  in  Presence  of  Court— Necosaitj  of  AffldtTlt. 

1.  Where  the  contempt  consists  of  disobedience  by  one  party  of  an 
order  for  the  benefit  of  the  adverse  party  and  is  committed  out  of 
court,  an  affidavit  under  Section  673,  L.  O.  L.,  charging  such  dis- 
obedience is  a  necessary  prerequisite  to  an  arrest.  (State  ex  rel.  v. 
StiUwel^  610.) 
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Contempt — Not  In  Presence  of  Court— BequlBltee  of  Affldaylt. 

2.  Such  affidavit  must  aver  that  the  order  has  been  served  and 
demand  for  obedience  made;  otherwise  no  jurisdiction  is  acquired  to 
punisii  for  contempt.     (State  ex  rel.  v.  StiUwell,  610.) 

Contempt— Findings  of  Fact — Snffidencj. 

3.  Findings  of  fact  in  contempt  proceedings  should  embrace  every 
issue  of  fact  and  be  adequate  to  support  the  conclusion  reached. 
(SUte  ex  rel.  v.  Stillwell,  610.) 

Contempt — ^Proceedings  to  Punish— Jurisdiction. 

4.  Where  the  findings  in  contempt  proceedings  fail  to  show  that 
defendant  was  personally  served  with  summons  within  the  state,  or 
that  a  copy  of  the  order  disobeyed  was  served  upon  him  and  obedience 
demanded,  the  judgment  of  guilty  is  invalid  for  lack  of  jurisdiction. 
(State  ex  rel.  v.  Stillwell,  610.) 

CONTBACTS^ 
Contracts— Modification-— Meeting  of  Minds. 

1.  While  it  is  competent  for  parties  to  modify  an  original  contract 
so  as  to  accomplish  substantially  a  new  agreement,  the  later  stipula- 
tion must  be  one  wherein  the  minds  of  the  parties  meet  on  identically 
the  same  proposition.     (Carnahan  Mfg.  Co.  v.  Beebe-Bowles  Co.,  124.) 

Contracts — Offer  and  Acceptance. 

2.  In  an  action  for  alleged  breach  of  contract,  it  is  error  to  instruct 
that,  if  the  plaintiff  suggested  modification  and  the  defendant  failed 
to  answer  him,  he  agreed  thereto,  and  the  contract  as  modified  was 
the  true  contract,  since  one  need  not  answer  and  cannot  be  bound  in 
the  absence  of  actual  assent.  (Carnahan  Mfg.  Co.  ▼.  Beebe-Bowles 
Co.,  124.) 

Contracts — ^Perfonfiance— Pleading — Sni&ciency. 

3.  Where  the  plaintiff,  suing  for  breach  of  contract,  alleges  com- 
plete performance  which  the  answer  traverses,  proof  that  he  delivered 
the  material,  but  that  it  was  not  accepted  and  approved,  is  insufficient 
to  satisfy  the  allegation;  the  approval  of  an  umpire  being  a  condition 
precedent  to  performance.  (Carnahan  Mfg.  Co.  ▼.  Beebe-Bowles  Co., 
124.) 

Contracts— Baling  H»)r— Mutuality. 

4.  Where  plaintiff's  contract  to  cut  and  stack  hay  for  defendant 
at  an  agreed  price  contained  the  concluding  paragraph,  "Also  said 
L.  agrees  to  bale  100  tons  of  said  hay  for  a  further  price  of  $2.50 
per  ton,''  was  not  a  binding  contract  for  such  baling,  but  merely 
an  unaccepted  offer  by  plaintiff  to  bale  at  such  price,  and  lacking 
a  mutuality  necessary  to  a  valid  contract.     (Lemler  v.  Bord,  224.) 

Contracts— Voidable  Promise. 

5.  The  promise  of  one  party  without  a  corresponding  obligation 
or  promise  by  the  other  party  is  voidable.     (Lemler  v.  Bord,  224.) 

Contracts— ^Unilateral  Obligation— ''Option.'' 

6.  An  '^option"  is  a  unilateral  obligation  founded  upon  a  valu- 
able consideration  paid  or  promised  by  a  party  for  the  right  to  ex- 
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press  a  choice  which,  when  exercised,  consummates  a  binding  agree- 
ment on  the  part  of  both  parties.     (Lemler  v.  Bord,  224.) 

OoQtracti— Admissibility. 

7.  Where  plaintiff  sought  to  establish  defendant's  personal  liabilitj 
on  a  contract  on  the  theory  that  it  was  made  in  the  name  of  a  cor- 
poration which  did  not  exist,  but  under  which  name  he  was  doing 
business,  and  defendant  asserted  he  contracted  as  president  and  agent 
of  such  corporation,  the  name  of  which  was  subsequently  ehanged, 
the  contract,  showing  it  was  made  in  his  name  as  president  of  the 
corporation,  is  properly  received  in  evidence.  (Gilbert  v.  Sharkey, 
823.) 

Contracts— Beasonabla  Time— Qnsstion  for  Jurj. 

8.  Ordinarily,  the  question  of  what  is  a  reasonable  time  for  the 
exercise  of  an  option  must  be  submitted  to  the  jury.  (Paulson  ▼. 
Weeks,  468.) 

Ckmtracts — Oonstmctioii— Province  of  Court  and  Jury. 

9.  Under  Section  138,  L.  O.  L.,  declaring  that  all  questions  of  law 
are  to  be  decided  by  the  court,  it  is  the  duty  of  the  trial  court  to 
interpret  written  memoranda  of  contracts.  (Dahlatrom  v.  Hudelson, 
520.)         , 

Contracts— Actions  for  Breach— Pleading— Complaint. 

10.  Where  a  contract  is  definite,  certain,  free  frsm  ambiguity,  it 
is  to  be  construed  according  to  the  common  meaning  of  the  words 
used.     (Interior  Warehouse  Co.  v.  Dunn,  528.) 

Contracts— Actions  for  Breach — Ghroonda— Fraud. 

11.  A  written  agreement,  based  on  a  consideration,  cannot  be  qnes. 
tioned  in  a  law  action  for  alleged  fraud  or  deceit  affecting  its  exe- 
cution, except  upon  a  denial  of^  its  execution  amounting  to  a  plea 
of  non  est  factum,  or,  if  it  is  an^  unsealed  instrument,  non  assumpintf 
since  the  admission  by  the  plaintiff  of  the  execution  of  the  instru- 
ment will  bind  him.     (Interior  Warehouse  Co.  v.  Dunn,  528.) 

Contracts— Impossibility  of  Performance— IdabHity. 

12.  Where  defendant  employed  plaintiff  to  do  certain  work  for  a 
stipulated  sum,  and,  when  the  work  was  partially  done,  sold  the  land 
on  which  it  was  to  be  performed  and  rendered  it  impossible  to  com- 
plete the  contract,  he  was  liable  for  the  reasonable  value  of  the  work 
already  done.     (McDaniels  v.  Harrington,  628.) 

See  Brokers,  1. 

See  Constitutional  Law,  2,  3. 

See  Corporations,  5-12. 

See  Customs  and  Usages,  1-8, 

See  Evidence,  3,  5-7,  15,  18. 

See  Limitation  of  Actions,  2. 

See  Logs  and  Logging,  1. 

See  Mechanics'  Liens,  1-8. 

See  Municipal  Corporations,  30. 

See  Pleading,  15. 

See  Principal  and  Agent,  2,  3. 

See  Reformation  of  Instruments,  1* 
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See  Sales,  8,  4. 

See  Statute  of  Frands,  1,  2. 

See  Vendor  and  Purchaser,  8,  4,  6-18« 

OONTBIBTTTOBT  NEOUOBNOBi 

See  Higliwajs,  8. 

OONVEBSION. 

See  Trover  and  Conversion. 

00BP0RATI0N8. 

OorporatioiiB — ^Authority  of  Officers — Statntory  PiovlslonB. 

1.  Under  Section  6691,  L.  O.  L.,  providing  that  the  president  of 
a  corporation  shall  preside  at  meetings  of  directors  and  perform 
such  other  special  duties  as  the  directors  may  authorize,  and  Sec- 
tion 6693,  empowering  the  president  to  act  as  inspector  of  elections, 
the  president  of  a  corporation  had  no  authority  to  bind  the  cor- 
poration by  a  promise  to  pay  a  bill  in  the  absence  of  any  by-law, 
special  order  of  the  directors,  or  usage  or  custom  of  the  company 
authorizing  him  to  bind  it  by  contracts.  (Wilson  v.  Investment  Co., 
233.) 

Corporations— Foreign  Oorporationa-— Bight  of  Action. 

2.  Under  Section  6708,  L.  O.  L.,  providing  that  no  foreign  corpora- 
tion which  shall  have  failed  to  pay  the  last  annual  license  fee  as 
provided  by  law  shall  be  permitted  to  maintain  any  suit,  action  or 
proceedings  in  any  court  within  the  state  while  such  delinquency  shall 
continue,  during  the  default  of  such  corporation  to  file  the  reauired 
declaration  or  appoint  an  attorney  in  fact  upon  whom  service  of  pro- 
cess may  be  made  or  to  pay  the  statutory  fee,  its  right  to  prosecute 
an  action  is  suspended.     (Vermont  Farm  Mach.  Co.  v.  Hall,  308.) 

Corporations — ^Foreign  Corporations — Sales  by  Sample— "Doing  Busi- 
ness.*' 

3.  Since  taking  orders,  to  be  filled  by  shipment  of  goods  from  an- 
other state  or  making  sales  by  sample  by  agents  coming  into  the  state 
from  another  for  that  purpose  is  interstate  commerce,  in  order  to 
constitute  ''doing  business"  within  this  state  by  the  plaintiff,  its 
agent  must  have  had  ample  authority  to  transact  some  substantial 
portion  of  the  plaintiff's  business,  or  to  make  complete  sales,  and  not 
merely  take  orders  for  goods.     ( Vermont  Farm  Mach.  Co.  v.  Hall,  308.) 

Corporations— Agents^mdiyidoal  Liability. 

4.  The  authority  and  liability  of  one  who  makes  a  contract  assum- 
ing  to  act  as  the  agent  or  officer  of  a  corporation  will  be  gov- 
erned by  the  same  rules  as  are  applied  to  the  agents  of  a  private  in- 
dividual.    (Gilbert  v.  Sharkey,  323.) 

Corporations — Sale  of  Stock— Contract  to  Bepnrchase    Legality. 

5.  A  contract  whereby  the  seller  of  corporate  stock  agreed  to  re- 
purchase it  at  any  time  upon  demand,  should  the  buyer  become  dis- 
satisfied, wag  legal  and  binding,  violating  no  statute,  and  not  being 
against  public  policy,  and  one  which  the  courts  cannot  unmake 
merely  because  it  may  have  been  unwisely  made.  (Paulson  v.  Weeks, 
468.) 
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Corponttlonf — 8al#  of  8lo^— Option  to  BoTlnd. 

6.  A  contract  whereby  the  teller  of  corporate  atock  agrees  to 
repurchase  on  demand,  if  the  buyer  ia  diaaatiafied,  ia  not  a  condi- 
tional contract  for  the  aale  or  return  of  the  atock,  but  embraeee  a 
complete  sale,  with  an  option  in  the  buyer  to  reacind.  (Paulson  ▼. 
Weeks,  468.) 

Oorporatlona — Sale  of  Stodc— Agreement  to  Bepnrrhaie    flettafnction 
of  Buyer. 

7.  Under  such  contract,  if  the  buyer  became  diaaatisfied,  he  had 
the  right  to  rescind,  when  he  became  honestly  and  in  good  faith  dis- 
satisfied.    (Paulson  T.  Weeks,  468.) 

Oorporatlona — Bale   of   Stock— Option  to   Besdiid— Time   for   Bxer- 
daing— "Any*'— -Any  Time." 

8.  A  contract  for  the  sale  of  stock  of  a  mining  company,  giving 
the  buyer  the  option  to  rescind  if  he  became  dissatisfied  with  his  pur- 
chase "at  any  time  thereafter,"  set  a  reasonable  time,  and  did  not 
give  unlimited  time,  though  primarily  "any"  implies  unlimited  choice 
as  to  the  particular  unit,  number  or  quantity,  and  generally  signifies 
an  indeterminate  unit  or  number  of  units  out  of  many  or  all,  as 
"any  time,"  employed  in  such  agreementa,  means  reasonable  time. 
(Paulson  y.  Weeks,  468.) 

Oorporatlona — Sale  of  Stock— Option  to  Besdnd—Ezerciae  In  Be»- 
sellable  Time. 

9.  The  buyer  of  stock  in  a  mining  company,  who  waited  for  more 
than  seven  years  from  the  date  of  the  contract  of  sale,  more  than 
five  years  from  the  completion  of  the  sale,  and  more  than  three 
years  from  the  time  he  became  dissatisfied,  before  exercising  his 
option  to  demand  rescission,  failed  to  exercise  such  option  within  a 
reasonable  time.     (Paulson  v.  Weeks,  468.) 

Oorporatlons— Agents— Antliorlty. 

10.  Where  a  corporation  did  not  clothe  its  agent  with  the  written 
authority  required  by  Section  808,  subdivision  7,  L.  O.  L.,  declaring 
that  a  contract  by  an  agent  for  the  sale  of  land  shall  be  void  unless 
in  writing,  and  did  not  grant  the  agent  permission  in  any  way  to 
contract  for  the  sale  of  its  land,  one  contracting  for  purchase  of 
land  from  the  corporate  agent  is  bound  at  his  perU  to  aaeertain  the 
agent's  authority.     (Bessler  v.  Derby,  513.) 

Oorporatlona — Agents— Authority. 

11.  One  contracting  to  purchase  land  with  a  corporate  agent  with 
knowledge  that  the  asent  was  not  authorized  to  sell,  cannot  enforce 
the  contract  against  the  corporation.     (Bessler  v.  Derby,  513.) 

Oorporatlona— Agente—Batlflcatlon  of  Oontnct. 

12.  Where  a  corporate  agent  without  authority  attempted  to  con- 
tract to  sell  land  belonging  to  the  corporation,  and  when  notified 
the  officers  of  the  corporation  disavowed  the  unauthorized  sale,  the 
fact  that  the  purchaser  allowed  the  corporation  to  retain  the  money, 
though  the  agent  offered  to  return  it,  did  not  effect  a  ratification  of 
the  contract.     (Bessler  ▼.  Derby,  513.) 

See  Licenses,  8,  12. 
See  Contracts,  7. 
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008T8. 

Oo0tB~On  Appeal— Modiflcatl<m. 

1.  Under  Sections  562,  564,  565,  L.  O.  L.,  at  to  eosts,  defendant 
will  be  allowed  costs  on  appeal  upon  modification  of  a  judgment  in 
favor  of  plaintiff  requiring  the  remission  of  $10,  notwithstanding 
the  smallness  of  the  amount  of  modification.     (Lemler  v.  Bord,  224.) 

doffts — Judgment — ^Nonindiuion. 

2.  A  judgment  of  voluntary  nonsuit,  which  does  not  award  costs, 
is  erroneous.     (Clark  v.  Morrison,  240.) 

OOUNTT  OOU&T. 
Vacation  of  County  IloacL 
See  Highways,  1. 

OOUNTT  BOADB. 

See  Highways. 

0OXTBT8. 
bourts— "Record"— Voflty. 

1.  The  "records"  of  a  court  of  justice  import  absolute  verity  and 
cannot  be  contradicted.     (McMaster  v.  Buby,  476.) 

Courts— Juiisdlction  of  Supreme  Court— ProUbitlon. 

2.  Under  Article  VII,  Section  2,  of  the  Constitution,  as  amended 
November,  1910,  to  provide  that  the  Supreme  Court  might  take  original 
jurisdiction  in  mandamus,  quo  warranto  and  hiibeaa  corpus  proceed- 
ings, and  Article  VII,  Section  6,  of  the  Constitution,  giving  it  jurisdic- 
tion only  to  revise  the  final  decisions  of  the  Circuit  Courts,  and  Article 
VII,  Section  9,  of  the  Constitution,  declaring  all  judicial  power  not 
vested  by  the  Constitution  or  laws  exclusively  in  some  other  court  to 
belong  to  the  Circuit  Courts,  the  Supreme  Court  had  no  jurisdiction 
of  an  original  proceeding  by  an  irrigation  company  to  secure  a  pre- 
rogative writ  of  prohibition  restraining  the  Public  Service  Commission 
and  an  association  from  doing  anything  in  respect  to  the  association's 
complaint  before  the  commission.  (Central  Oregon  Irr.  Co.  y.  Public 
Service  Com.,  607.) 

See  Constitutional  Law,  9. 

CBEDITOBS'  SUIT. 

Creditors*  Suit — ^Nature  of  Proceeding. 

1.  A  suit  to  set  aside  an  assignment  for  benefit  of  ereditors  by 
an  objecting  creditor  alleging  he  had  brought  action  at  law  against 
the  assignor,  and  that  attachment  had  issued,  was  in  the  nature  of 
a  creditor's  suit.     (First  Nat.  Bank  v.  Manassa,  53.) 

Creditors'  Suit— Judgment  or  laien  as  Prerequisite. 

2.  A  judgment  or  attachment  lien  is  a  necessary  prerequisite  to  a 
creditors'  suit.     (First  Nat.  Bank  ▼.  Manassa,  53.) 

Creditors'  Suit— Creation  of  Uen  to  Support. 

3.  On  evidence  merely  that  a  pretended  notice  of  garnishment  was 
served  on  one  who  answered  that  he  had  no  money,  property  or  effects 

80  Or.— 45 
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of  the  defendant  in  his  poMession  did  not  show  creation  of  a  liaa  np- 
porting  a  ereditore*  rait.     (First  Nat  Bank  ▼.  Manaaaa,  53.) 

Oredlton'  Solt-^iidgiiiait  as  Prereqidaita. 

4.  As  a  general  rule,  if  there  is  neither  a  lien  by  attachment  nor 
a  judgment  in  the  action  at  law  at  the  time  of  the  commencement  of 
the  creditors'  suit,  a  judgment  secured  in  the  action  at  law  after  the 
commencement  of  the  suit  will  not  aid  the  suit.  (First  Nat.  Bank  ▼. 
Manassa,  53.) 

See  Appeal  and  Error,  3,  5. 

CRIMINAL  ULW. 
Orlndnal  Law-^^Oider  of  Proof —BebnttaL 

1.  Defendant,  who,  prior  to  Christmas,  1915,  had  been  an  emplojee 
in  a  drug-store,  returned  in  January,  1916,  after  leaving  his  emploj- 
ment,  and  directed  the  clerk  in  charge  to  place  a  box  containing  beer 
outside  the  rear  door  that  evening.  The  derk  did  so,  and  the  box 
was  removed  by  a  third  person.  Upon  prosecution,  defendant  con* 
tended  that  the  beer  had  been  sold  to  the  party  removing  it  before 
the  first  of  the  year,  and  that  it  was  agreed  that  he  might  remove  the 
beer  at  his  convenience.  Heldj  that  testimony  that  the  beer  was  not 
in  the  drug-store  at  the  time  of  the  alleged  sale  was  admissible  in 
rebuttal,  and  should  not  be  rejected  on  the  theory  that  it  should 
have  been  introduced  in  chief.     (State  v.  Hamilton,  562.) 

Oriminal  Law— Instrnctions-^aatlooa. 

2.  In  a  prosecution  for  illegally  selling  intoxicants,  an  instruction 
in  the  nature  of  a  caution,  directing  the  jury  that  they  should  not 
allow  the  charge  to  in  anv  way  bias  their  juagment,  but  should  con- 
sider only  the  evidence,  keeping  in  mind  the  presumption  of  inno- 
cence, although  coupled  with  others  presenting  accused's  theory  of 
the  case,  was  not  error.     (State  v.  Hamilton,  562.) 

Criminal  Law— Trial— Instmctioiis. 

3.  In  a  criminal  prosecution,  instructions  submitting  theories  of 
guilt  which  were  not  included  in  the  indictment  cannot  be  eonaidered. 
(Stote  V.  Hamilton,  562.) 

Appeal  by  State  upon  Judgment  of  Acqoittal. 

See  Appeal  and  Error,  30. 

CUSTOMS  AND  USAOBfl. 

Costoms  and  XJsagea^VarTing  Contract 

1.  Where  a  contract  is  free  from  ambiguity,  a  custom  or  usage 
inconsistent  with  its  terms  cannot  be  interposed  to  contradict  or 
qualify  its  provisions,  the  terms  of  the  contract  being  evidence  of 
an  intention  to  avoid  the  effect  of  such  usage  or  custom.  (Interior 
Warehouse  Co.  v.  Dunn,  528.) 

Customs  and  Usages— Effect  on  Contracts. 

2.  It  is  for  the  court  to  determine  to  what  extent,  if  any,  a  cus- 
tom or  usage  relied  upon  shall  modify  or  eontrol  a  contract.  (Interior 
Warehouse  Co.  v.  Dunn,  528.) 
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Cfuftoiiii  and  XJtagM— Varylag  Bale  Oontnct. 

3.  In  an  action  on  a  contract  for  sale  of  wheat,  it  not  being 
alleged  that  there  was  an  agreement  that  the  plaintiff  would  not 
enforce  the  contract,  bnt  merelj  that  there  was  a  false  representation 
bj  its  agent  that  it  would  not  exact  the  delivery,  tfll  oral  negotia- 
tions or  stipulations  preceding  or  accompanying  the  execution  of 
written  agreement  being  merely  merged  in  it,  no  contradiction  of  its 
legal  effect  by  parol  stipulations,  Receding  or  accompanying  its 
execution,  are  admissible.     (Interior  warehouse  Go.  v.  Dunn,  528.) 

DAMAGES. 

DaoiAges—Afleessmeiit— Pleading  and  Proof. 

1.  The  admission  of  evidence  of  the  amount  plaintiff  was  obliged 
to  pay  for  physician's  services  in  treating  him  for  alleged  injuries  is 
not  error,  though  the  reasonableness  of  tne  charges  was  not  pleaded. 
(Finder  v.  Wickstrom,  118.) 

Damages— Interest — ^Breach  of  Contract. 

2.  Interest  cannot  be  allowed  in  an  action  for  damages  for  breach 
of  contract,  since  it  is  not  specifically  enumerated  in  Section  6028, 
L.  O.  L.,  which  furnishes  a  category  of  transactions  in  which  interest 
may  be  allowed;  the  mention  of  certain  ones  excluding  all  others,  and 
interest  not  being  a  matter  of  course.  (Gamahan  Mfg.  Go.  v.  Beebe- 
Bowles  Go.,  124.) 


Damages— ExcesslTe  Damages. 

3.  Where  the  injury  complained  of  transformed  the  defendant  from 
a  strong,  healthy,  self-supporting  man  into  a  speechless  paralytic  and 
helpless  wreck,  and  he  had  been  capable  of  earning  $3  a  day  with  a 
life  expectancy  of  38  years  and  had  been  forced  to  expend  $1,200  for 
hospital  and  surgical  bills,  a  verdict  of  $5,000  was  not  excessive. 
(Nordin  v.  Lovegren  Lumber  Go.,  140.) 

Damages— Catting  Hay— Breach  of  Contract— Measure  of  Damages. 

4.  Where  in  an  action  to  recover  the  contract  price  for  cutting 
hay,  defendant  eounterclaimed  for  the  loss  of  part  of  the  hay  through 
plaintiff's  breach  of  contract  in  failing  to  stack  the  hay,  so  that  it 
was  injured  by  the  weather,  defendant's  measure  of  damages  was 
the  difference  between  the  market  price  of  the  hay  in  good  condition 
properly  put  up  and  the  market  price  as  damaged.  (Lemler  v.  Bord, 
224.) 

Damages— Instmctions—Applieabilltj  to  Evidence. 

6.  In  a  personal  injury  action,  where  there  was  medical  testi- 
mony that  the  injuries  complained  of  could  not  have  produced  the 
condition  which  plaintiff  disclosed  at  trial,  and  that  such  condition 
was  probably  the  result  of  some  severe  illness,  contracted  or  heredi- 
tary, an  instruction  that,  if  plaintiff's  condition  was  the  result  of 
disease,  there  could  be  no  recovery,  was  warranted.  (Hudson  v. 
Brown  Lumber  Go.,  506.) 

See  Eminent  Domain,  2-5. 

See  Libel  and  Slander,  2,  8. 
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B—  Mortgaf«fy  L 

DB  FAOTO  ENHIVBBBb 

8m  Mmiieipal  Corporationi,  22. 

DEFXNinomk 

8—  Wordfl  and  Phrmsat. 


See  Partiei,  1 

See  Pleading,  8,  8, 11,  14. 

DBP08IT0B. 

See  Account  Stated,  8. 

See  Banks  and  Banking,  18-20,  22,  28,  28,  20* 

See  Estoppel,  !• 

DB80BIPTI0V. 

See  Quieting  Title,  1-8. 
See  Taxation,  2. 

DI8CBBTI0K  OF  OOUBT. 

See  Trial,  5. 

DISBOSfiAIi. 
See  Appeal  and  Error,  13-15,  26,  27. 

Error  not  to  Award  Costs  on  Volnntarj  Nonsott. 
See  Costs,  2. 

DissoLunoir. 

See  Partnership,  8. 

DI8TBI0T  AND  PBOSEOUTINO  ATTOBNBT& 
Dnty  of  in  Proceedings  for  Divorca. 
See  Divorce,  2-6. 

DIVOBOB. 


DiTorce— Allowance  to  Wife — Suit  M onsy^-^Attomsy^  Pees    Tims  of 

Allowance. 

1.  Where  the  complaint  in  a  suit  for  divorce  alleging  that  $100 
was  a  reasonable  attorney's  fee,  but  no  application  was  made  for  snit 
money,  nor  order  reqnirisg  its  payment  made  before  the  decree,  an 
allowance  for  attorney's  fees  in  the  final  decree  was  improper,  nnder 
Section  512,  L.  O.  L.,  providing  for  allowance  of  such  fees  before 
decree,  and  it  was  not  authorized  by  Section  513,  permitting  in  the 
final  decree  a  requirement  that  the  party  in  fault  contribute  to  the 
maintenance  of  the  other.     (Grim   v.  Crim,  88.) 

DiTorce— Proceedings— Appearance  by  State. 

2.  Where  in  a  divorce  action  the  district  attorney  neither  demurred 
nor  answered,  he  did  not  make  the  state  a  party  to  the  action  under 
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Section  542,  L.  O.  L.,  proTiding  that  to  plead  or  demv  ihall  constitate 
an  appearance.    (Smytbe  ▼.  Smjihei  150.) 

DiTorce— Appearance — ^Answer— Effect  of  FUinff. 

3.  Section  1020,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  126, 
declares  that  in  any  suit  for  dissolution  of  the  marriage  contract,  the 
state  is  to  be  deemed  a  party  defendant,  and  the  plaintiff  shall  cause 
the  summons  to  be  served  on  the  district  attorney  or  his  deputy,  and 
it  shall  be  the  duty  of  such  district  attorney,  so  far  as  may  be  neces* 
sary  to  prevent* fraud  or  collusion  in  such  suit,  to  control  the  proceed- 
ings  on  the  part  of  the  defense,  and  in  case  the  defendant  does  not  de- 
fend in  good  faith,  to  make  a  defense  on  behalf  of  the  state,  and  that 
the  court  shall  not  hear  or  determine  any  suit  for  divorce  until  service 
has  been  had  or  unless  the  district  attorney  or  his  duly  appointed  dep- 
uty waive  the  provisions  of  the  section  by  appearing  in  person  at  the 
trial  of  the  cause,  or  by  written  acknowledgment  of  service.  No  pro- 
cess in  a  divorce  proceeding  was  served  on  the  district  attorney  or  his 
deputy,  but  the  attorney  appeared  at  the  hearing  before  the  referee! 
Held  that,  as  the  district  attorney  did  not  answer,  demur  or  give  notice 
of  waiver  of  appearance,  he  was  not  a  party  to  the  action;  his  appear- 
ance before  the  referee  not  being  an  appearance  before  the  court  hear- 
ing the  divorce  suit.     (Smythe  v.  Smythe,  150.) 

DlTorce— Judgment— Bight  to  AppeaL 

4.  Where  the  state  was  not  made  a  party  to  and  did  not  appear  in 
an  action  for  divorce,  as  required  by  Section  1020,  L.  0.  L.,  as  amended 
by  Laws  of  1911,  page  126,  the  state  may  appeal  from  the  judgment  of 
divorce,  which  is  void  as  to  it,  for,  the  decree  cannot,  as  to  it,  be  classed 
as  one  for  want  of  an  answer  described  in  Section  549,  declaring  that 
any  party  to  a  decree  or  judgment  other  than  a  judgment  or  decree 
given  by  confession  or  for  want  of  an  answer  may  appeaL  (Smythe  ▼• 
Smythe,  150.) 

Divorce — ^Actions — ^Dnty  of  District  Attorney. 

5.  As  the  state  is,  by  Section  1020,  L.  0.  L.,  as  amended  by  Laws  of 
1911,  page  126,  made  a  party  to  an  action  for  divorce,  the  ^strict  at- 
torney should,  where  the  defendant  makes  no  defense,  urge  any  defense, 
as  the  failure  of  the  complaint  to  state  a  cause  of  action,  that  can  be 
made.     (Smythe  v.  Smythe,  150.) 

Divorce— Weight  of  Evidence — CKiilty  Party. 

6.  That  a  venereal  disease  was  communicated  by  husband  to  wife, 
entitling  her  to  divorce,  held  shown  by  the  preponderance  of  the 
evidence.     (Wagner  v.  Wagner,  256.) 

Divorce — Oronnda — Sufficiency. 

7.  Where  the  plaintiff  husband's  conduct  toward  his  wife  is  in- 
sufficient to  justify  her  separation  from  him,  and  her  conduct  is  in- 
sufficient to  justify  his  separation  from  and  refusal  to  live  with  her, 
but  merely  showed  that  by  childish  and  inconsiderate  bickering  they 
had  become  mutually  estranged  and  preferred  not  to  live  together, 
a  decree  of  divorce  will  not  be  granted.  (Waterman  v.  Waterman, 
511.) 

DOOUMENTABT  EVIDENOB. 
See  Evidence,  9,  10. 
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DBAIKAOB  DISTBIOTIw 
OrfanisAtloii  of. 

S6«  Drains,  2,  4,  S. 

DBAIKl. 

DrainB — BUtutM— Bapeal— InMpUad  Repeal. 

1.  Laws  of  1915,  page  540,  relating  to  the  organization  of  drain- 
age districts,  purports  to  cover  the  entire  subject  of  drainage  dis- 
tricts, and  in  many  respects  is  identical  with  Title  XLI,  Chapter  4, 
L.  O.  L.,  as  amended  by  Laws  of  1911,  page  424.  Therefore  the 
earlier  statute  is  repealed  by  implication.  (State  ex  rel.  v.  Nyssa- 
Arcadia  Drainage  Dist.,  524.) 

Draini — ^Drainage  Diatricte — OrgaaisattoiL 

2.  The  organization  of  a  drainage  district  cannot  be  questioned, 
because  the  order  of  hearing,  which  named  the  day,  did  not  fix  any 
hour,  for  it  will  be  presumed  that  the  hearing  would  be  held  during 
business  hours,  and  those  interested  would  present  themselves  at  the 
opening  of  the  court.  (State  ex  rel.  v.  Nyssa-Arcadia  Drainage  Dist, 
524.) 

Drains — Statute— Validity. 

3.  Laws  of  1915,  page  540,  providing  for  the  organization  of 
drainage  districts  and  the  imposition  of  taxes,  is  not  invalid,  under 
Article  I,  Section  32,  of  the  Constitution,  declaring  that  no  tax  or 
duty  shall  be  imposed  without  the  consent  of  the  people  or  their 
representatives  in  the  legislative  assembly,  for  the  taxes  to  be  im- 
posed upon  the  drainage  districts  are  provided  for  by  the  legislature, 
and  property  owners  are  given  power  to  form  such  districts.  (State 
ex  rel.  v.  Nyssa-Arcadia  Drainage  Dist.,  524.) 

Drains — Organiiation — ^Publication. 

4.  Where  notice  of  the  proposed  organization  of  a  drainage  dis- 
trict was  published  in  strict  compliance  with  the  law,  the  fact  that 
proof  of  publication  was  not  filed  until  six  months  thereafter  will  not 
invalidate  the  district,  for  the  provisions  of  the  law  relating  to  proof 
of  publication  may  be  treated  as  directory.  (State  ex  rel.  v.  Nyssa- 
Arcadia  Drainage  Dist.,  524.) 

Drains — SupervlBorB — Election. 

5.  The  legislature  may  provide  for  the  election  of  all  officers  not 
authorized  by  the  Constitution;  therefore,  Laws  of  1915,  page  540, 
relating  to  drainage  districts,  is  not  invalid,  in  so  far  as  it  provides 
that,  where  a  supervisor  resigns,  his  successor  shall  be  elected  by  the 
remaining  supervisors.  (State  ex  rel.  v.  Nyssa-Arcadia  Drainage  Dist, 
524.) 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  6. 

EJECTMENT. 

Ejectment— Pleading — Sufficiency. 

1.  In  ejectment  for  property  sold  under  execution  to  which  plaintiff 
had  received  a  sheriff's  deed,  an  answer  to  a  cross-complaint  alleging 
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that  plaintiff  commenced  an  action  against  a  third  person,  but  not 
alleging  any  service  of  summons  or  other  means  of  acquiring  jurisdic- 
tion,  or  whether  the  judgment  was  obtained  in  that  action  or  another, 
or  that  judgment  was  duly  given  or  made  in  that  proceeding,  or 
whether  the  execution  issued  upon  a  judgment  in  favor  of  the  plain- 
tiff or  against  the  defendant  therein,  whether  the  sheriff's  sale  was 
by  virtue  of  that  execution  or  another,  or  by  some  different  precept, 
and  not  alleging  a  confirmation  of  the  sale,  and  alleging  that  the 
intervener  claiming  to  be  the  beneficial  owner  knew  that  the  defendant 
therein  had  represented  that  she  was  the  owner  of  the  property,  and  so 
obtained  a  credit  upon  her  note  to  the  plaintiff,  but  not  showing 
whether  intervener  acquired  such  knowledge  before  or  after  the  loan 
was  made,  was  insufficient  to  show  in  detail  all  the  steps  in  plaintiff's 
asquisition  of  title  to  the  land.     (Schultz  v.  Selberg,  668.) 

ELEOTIONa 

Electlon8 — ^Presidential  Primary  Law— Ballots — ^'KTandldate." 

1.  Under  the  presidential  primary  law  (Laws  1915,  p.  348),  pro- 
viding that  the  name  of  any  "candidate"  for  a  party  nomination  for 
President  shall  be  printed  on  the  party  nominating  ballot  "upon 
the  written  request  of  such  candidate"  or  "upon  the  petition  of  one 
thousand  of  his  supporters,"  the  name  of  one  so  petitioned  for  is 
required  to  be  placed  upon  the  ballot  even  contrary  to  his  wishes; 
the  word  "candidate"  not  being  construed  to  mean  one  who  seeks 
or  runs  for  office.     (McCamant  v.  Olcott,  246.) 

Of  Sapervlaors  of  Drainage  Districts. 
See  Drains,  5. 

iSLEOTBIOITT. 

See  Constitutional  Law,  2,  8. 

XSBCBEZZLEMENT. 

See  Larceny,  2,  3. 

EMINENT  DOMAIN. 

Eminent  Domaln^-Bestraining  Condemnation — ^Nuisance — Conditions. 

1.  In  actions  to  condemn  rights  of  way  for  an  irrigating  ditch,  and 
in  the  owners'  suit  in  equity  to  enjoin  the  maintenance  of  such  actions, 
where  it  appeared  that  the  non-navigable  creek  from  which  the  ditch 
was  to  take  water  received  the  sewage  of  several  towns  and  the  street 
litter  of  another,  that  in  the  dry  season  the  pools  of  stagnant  water  be- 
came very  offensive,  and  that  the  ditch,  though  intended  to  be  used 
only  during  the  high-water  stage  of  the  creek,  would,  when  dry,  create 
offensive  odors  and  an  intolerable  nuisance,  the  defendant  would  be 
restrained  from  condemnation,  except  on  condition  of  conducting  the 
water  in  suitable  and  safe  pipes  from  the  proposed  intake  to  the  ditch 
into  which  the  water  was  to  be  discharged,  and  upon  giving  a  bond  to 
serve  as  indemnity,  in  addition  to  the  awards  to  the  owners,  which  on 
completion  of  the  pipe-line  might  be  canceled,  and  a  new  bond  condi- 
tioned for  its  maintenance  without  further  damage  to  the  owners  given. 
(Phipps  V.  Bogue  Biver  Valley  Canal  Co.,  175.) 
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Eminent    Domain— Use    of    Highway*— Oonq^eoflation    of    Abattiiig 
Owner — "Taking.** 

2.  Section  3279,  L.  0.  L.,  provides  that  when  the  County  Court 
vacates  a  street,  the  land  so  dedicated  to  public  use  attaches  to 
the  lots  bordering  thereon,  all  right  thereto  vesting  in  the  abutting 
owners.  Article  I,  Section  18,  of  the  Constitution  provides  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  com- 
pensation, nor  except  in  case  of  the  state  without  such  compensation 
first  assessed  and  tendered.  Article  XI,  Section  4,  provides  that  no 
person's  property  shall  be  taken  by  any  corporation  under  authority 
of  law  without  compensatlDn  being  first  paid  or  secured.  The  city 
council  authorized  the  building  of  a  spur  track  along  a  street  in 
front  of  plaintiff's  land  at  a  distance  of  not  less  than  10  feet  from 
his  line,  retaining  power  to  regulate  the  use  of  the  track.  A  rail- 
road started  building  a  track,  a  curve  of  which  approached  within 
42  inches  of  plaintiff's  line,  without  making  compensation.  Held  that 
the  construction  of  the  spur  was  a  taking  of  private  property  pro- 
hibited by  the  Constitution,  so  as  to  require  payment  before  con- 
struction, and  not  assessment  only  of  damages  thereafter.  (Kurtz  t. 
Southern  Pacific  Co.,  213.) 

Eminent    Domain— Use    of    Street*— Special    Porpoeea— Damage    to 
Property— Evidence. 

8.  The  excavation  for  constructing  a  spur  track  in  a  street  abut- 
ting plaintiff's  property  interfering  with  his  ingress  and  egress  and 
lessening  the  rentai  value  of  his  property  is  a  special  injurv  on  ac- 
count of  which  equity  will  intervene  and  protect  his  rights.  (Kurtz  T. 
Southern  Pacific  Co.,  213.) 

Eminent   Domain— Knlsance — ^Private   NuiBance—Localitsr— Effect. 

4.  That  plaintiff's  apartment  house  and  dwelling  were  in  a  dis- 
trict devoted  to  commercial  enterprises  in  which  the  use  of  spur 
switches  was  essential  to  successful  operation  does  not  affect  his 
right  to  enjoin  the  nuisance  of  constructing  railway  tracks  in  the 
street  passing  his  property  or  demand  damages  for  such  construc- 
tion, but  he  could  make  such  use  of  his  own  buildings  as  suited  his 
convenience,  unless  he  interfered  with  the  public  right.  (Kurtz  ▼. 
Southern  Pacific  Co.,  213.) 

Eminent  Domain— Damages— Evidence. 

5.  To  recover  loss  of  rentals  from  abutting  property  caused  by 
the  construction  of  a  spur  switch,  plaintiff,  in  an  action  for  injunction, 
and  damages,  must  show  whether  general  business  depression  or  the 
construction  work  decreased  the  rental  value.  (Kurtz  ▼.  Southern 
Pacific  Co.,- 213.) 

Eminent  Domain— Statute— VaUdlty. 

6.  Laws  of  1915,  page  540,  relating  to  drainage  districts,  and  con- 
ferring upon  them  powers  of  eminent  domain,  is  not  invalid,  as 
permitting  the  taking  of  private  property  for  public  use,  contrary 
to  Article  I,  Section  18,  of  the  Constitution,  without  compensation, 
the  act  providing  for  compensation  for  properly  taken.  (State  ex  rel. 
V.  Nyssa- Arcadia  Drainage  Dist.,  524.) 
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BQT7I1Y. 

Bqaity—JnrlBdiction— Remedy  at  Law. 

1.  Equity  will  not  grant  relief  against  certain  defendants  on  the 
mere  allegation  that  they  have  no  title  or  right  to  the  personalty  in- 
volved, since  as  to  them  the  remedy  is  at  law,  either  in  replevin  or 
trover.     (H% worth  v.  Jackson,  132.) 

Equity— Accounting— Pleading— Bemedy  at  Law. 

2.  Complaint,  in  an  action  for  a  partnership  accounting,  alleging 
in  substance  that  two  of  the  defendants  are  wrongfully  in  possession 
of  the  personalty  involved  without  title  or  right  requires  a  dismissal 
as  to  such  defendants  on  the  ground  that  the  remedy  as  to  them  is  at 
law.     (Haworth  v.  Jackson,  132.) 

See  Judgment,  2. 

ESTOPPEL. 
Estoppel — Of  Depositor. 

1.  Where  the  president  of  a  bank  made  an  unauthorized  loan  of 
the  funds  of  a  depositor,  and  the  bank  examiner  wrote  the  depositor, 
asking  her  to  sign  and  return  the  inclosed  release  of  liability  to 
the  bank,  if  she  had  authorized  the  president  to  withdraw  her  funds, 
the  depositor's  failure  to  reply  to  such  letter  raised  no  estoppel 
against  her  relative  to  her  claim  against  the  bank.  (De  "War  v.  First 
Nat.  Bank,  260.) 

Estopp^^ — ^Persons  to  Whom  Estoi^;»^  is  Available. 

2.  As  only  those  te  whom  the  representation  is  made  or  their 
privies  can  take  advantage  of  an  estoppel  by  conduct,  representation 
by  a  depositor  in  a  bank  to  a  national  bank  examiner  cannot  avail 
the  bank  which  he  was  examining.     (Carlon  v.  First  Nat.  Bank,  539.) 

Estoppel— Fraud  of  Party  Claiming  EstoppeL 

3.  A  certificate  of  a  bank  depositor,  even  if  intended  to  be  shown 
the  bank,  cannot  avail  it  as  an  estoppel,  having  been  obtained  by 
fraud  of  its  president.     (Carlon  v.  First  Nat.  Bank,  539.) 

Estoppel — To  Whom  Available. 

4.  Only  those  to  whom  a  representation  is  made  or  their  privies 
can  take  advantage  of  it  as  an  estoppel,  and  so  not  a  bank  upon  a  mere 
representation  of  a  national  bank  examiner  by  a  letter,  he  not  being 
an  agent  or  officer  of  the  bank.     (Verrell  v.  First  Nat.  Bank,  550.) 

Estoppel — Fraud  of  Party  Claiming. 

5.  A  bank  cannot  assert  an  estoppel  against  a  depositor  on  his 
certificate  obtained  by  fraud  of  its  president.  (Verrell  v.  First  Nat. 
Bank,  550.) 

Estoppel — Claim  Under  Execution  Sale— Defect  of  Parties. 

6.  In  such  action  plaintiff  could  not  raise  the  objection  that  the 
execution  debtor  was  not  made  a  party,  where  plaintiff  was  before  the 
court  claiming  to  have  succeeded  to  all  the  rights  of  such  parties  in 
the  premises  by  virtue  of  the  execution.     (Schultz  v.  Selberg,  668.) 

See  Vendor  and  Purchaser,  4. 
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EVIDBNOB. 
Evldenc6--Jadlclal  Notice— City  and  Town  Oluurten. 

1.  The  courts  of  Oregon  will  not  take  judicial  notice  of  initiative 
charters  of  cities  and  towns.     (Busk  v.  Montgomery,  93.) 

Evidence — ^Preeumptlons — Oonttnuance  of  Law. 

2.  In  an  action  against  a  city  for  personal  injnriesi  where  there 
is  no  averment  or  proof  relative  to  whether  an  initiative  charter  has 
been  adopted,  it  must  be  taken  for  granted  that  the  city  charter  re- 
mains in  force  as  shown  by  the  special  laws  of  the  year  in  which  it 
was  enacted.     (Busk  v.  Montgomery,  93.) 

Evidence— Conclnslona  of  Witness. 

3.  In  an  action  on  a  contract  for  the  purchase  of  cattle,  where 
the  question  did  not  call  for  a  legal  conclusion,  testimony  of  a  witness 
as  to  whether  he  was  or  was  not  the  agent  of  the  defendant  in  mak- 
ing the  contract  was  admissible,  since  a  parol  agency  may  be  estab- 
lished by  the  testimony  of  the  alleged  agent.  (Larkin  v.  Carstens 
Packing  Co.,  104.) 

Evidence— Baet  and  Secondary— Memoraiidiim. 

4.  In  an  action  for  such  reward,  the  contents  of  a  memorandum 
made  by  defendants  in  fixing  the  reward  could  not  be  orally  proved 
by  plaintiff  from  memory,  refreshed  by  a  memorandum  made  by  him 
while  the  matter  was  clear  in  his  mind,  where  no  showing  was  made 
to  account  for  not  producing  the  original  memorandum.  (Muir  v. 
Morris,  378.) 

Evidence — ^Parol  Evidence-^Oentracts. 

5.  Where  plaintiff  in  such  action  alleged  that  defendants  fixed 
the  reward  in  their  agreement  of  dissolution  of  their  firm,  at  1,000 
shares  of  stock  in  a  power  company  controlled  by  them,  but  the 
dissolution  contracts  contained  no  provision  relating  thereto,  plain- 
tiff could  not  prove  the  inclusion  of  such  provision  in  oral  negotia- 
tions preceding  the  contracts,  since  such  negotiations  being  merged 
in  the  written  contracts,  evidence  thereof  was  inadmissible,  under 
Section  713,  L.  O.  L.,  prohibiting  parol  variance  of  written  instru- 
ments.    (Muir  V.  Morris,  378.) 

Evidence — Parol  Evidence — ^Persons  Bound  by  Oontract. 

6.  Plaintiff  could  not,  on  the  ground  that  he  was  not  a  party  to 
such  dissolution  contract,  rely  on  conditions  or  consideration  dehors, 
to  support  his  claim  to  such  reward,  since,  there  being  no  binding 
obligation  on  defendants  therefor  unless  embodied  in  the  written 
contracts,  plaintiff  must  recover  as  a  privy  to  such  contracts  or  not 
at  all.     (Muir  v.  Morris,  378.) 

Evidence — Parol  Evidence— ^Consideration. 

7.  Where,  in  such  dissolution  contracts,  the  consideration  provi- 
sions were  contractual  in  their  nature  and  not  merely  monetary,  and 
the  contracts  were  otherwise  complete,  leaving  nothing  more  to  be 
said,  plaintiff  could  not  as  a  privy  show  that  the  real  consideration 
was  different  from  that  expressed.     (Muir  v.  Morris,  378.) 
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ETidence— Parol  Brldenca—Oonslderatioii—BeclUl— Effect 

8.  The  general  rule  is  that  the  written  recital  of  a  contractual 
consideration  excludes  the  idea  that  any  other  agreements  are  to 
be  performed  or  of  there  being  any  other  consideration.  (Muir  y. 
Morris,  378.) 

Eyldence — ^Docnmentary  Evidence — ^Parol  Evidence. 

9.  Where  a  written  instrument  transferring  corporate  stock  re- 
cited that  the  consideration  was  the  assignment  to  the  assignor  of 
certain  other  stock  and  the  agreement  of  the  assignees  to  pay  a  note, 
such  consideration  cannot  be  enlarged  by  a  third  person  seeking  to 
show  another  agreement  beneficial  to  himself,  by  showing  that  there 
"was  a  parol  agreement  that  the  assignees  should  do  something  more. 
(Muir  V.  Morris,  378.) 

Evidence — ^Documentary  Evidence — ^Parol  Evidence. 

10.  Where  written  -instruments  relating  to  a  dissolution  of  part- 
nership itemized  the  liabilities  which  one  partner  was  to  assume 
and  enumerated  in  detail  *the  debts  whi<:h  the  others  were  to  pay, 
parol  testimony  was  inadmissible  to  explain  such  writings.  (Muir  v. 
Morris,  378.) 

Evidence — Parol  Evidence — ^Agreement  DlBSolvlng  Partnership. 

11.  Where  an  agreement  dissolving  a  partnership,  under  which 
its  attorney's  widow  claimed  extra  compensation,  made  no  reference 
to  the  payment  of  such  additional  compensation  to  the  attorney,  or 
to  the  issuance  of  corporate  stock  to  him,  though  the  writings  evi- 
dencing the  agreement  precisely  detailed  the  engagements  of  the 
several  partners,  the  widow  could  not,  by  parol  evidence,  impose 
upon  the  continuing  partners  defendants  an  obligation  not  created  by 
any  of  the  writings.     (Muir  v.  Morris,  378.) 

Evidence — ^Experiments. 

12.  In  an  action  for  personal  injuries  to  a  servant  from  a  piece 
of  wood  thrown  by  a  saw,  evidence  as  to  experiments  made  with  the 
same  saw  under  practically  identical  condition  was  admissible. 
(Hinkel  v.  Oregon  Chair  Co.,  404.) 

Evidence—Judicial  Notice— Initiative  Charters. 

13.  Courts  will  not  judicially  notice  initiative  charters  of  cities 
and  towns.     (Dennis  v.  Willamina,  486.) 

Evidence — Fraud — Specialty. 

14.  It  is  not  competent  for  a  defendant,  in  an  action  at  law  on  a 
specialty,  to  plead  that  the  instrument  was  obtained  by  false  repre- 
sentations,    (interior  Warehouse  Co.  v.  Dunn,  528.) 

Evidence — ^Frand— Execution  of  Contract. 

15.  Where  a  defendant's  signature  was  obtained  to  an  instrument 
he  did  not  intend  to  sign,  and  the  fraud  or  deceit  affects  the  execu- 
tion thereof,  the  fraud  can  be  alleged  at  law.  (Interior  Warehouse 
Co.  V.  Dunn,  528.) 

Evidence — ^Admisslonflr- Effect 

16.  In  an  action  on  a  contract  for  the  sale  of  wheat,  where  the 
defendant  alleged  fraud  in  obtaining  the  instrument,  and  that  he  re- 
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lied  on  a  representation  of  the  plaintifTs  agent  that  the  terms  of  the 
writing  would  not  be  enforced,  his  statement  that,  prior  to  the  sign- 
ing of  the  alleged  agreement,  the  agent  falsely  represented  that  if 
the  defendant  did  not  raise  the  3,000  sacks  stated,  the  plaintiff  would 
not  exact  the  delivery  amounts  to  an  admission  that  he  knew  the 
provision  binding  him  to  deliver  3,000  sacks  was  embraced  in  the 
agreement.     (Interior  Warehouse  Co.  v.  Dunn,  528.) 

See  Appeal  and  Error,  11. 

See  Banks  and  Banking,  18l 

See  Criminal  Lliw,  I. 

See  Damages,  5. 

See  Divorce,  6. 

See  Eminent  Domain,  8,  5. 

See  Master  and  Servant,  4. 

See  Mortgages,  4. 

See  Partnership,  2,  4. 

See  Principal  and  Agent,  1« 

See  Trial,  2,  8,  7. 

See  Trusts,  4. 

See  Waters  and  Watercourses,  8. 

See  Wills,  1. 

BXOEPTIONa 
Pr«BezTati<m  of. 

See  Appeal  and  Error,  8. 

EXCEPTIONS,  BnJi  OF. 

See  Appeal  and  Error,  10. 

BX0E8SIVB  DAMAOEa. 
See  Damagef,  8. 

BXE01TTI0N8. 

Execution— Form  of  Writ-^ndgment. 

1.  Under  a  default  judgment,  not  providing  that  the  attacked 
property  should  be  sold  to  satisfy  it,  an  attachment  execution  com- 
manding the  sheriff  to  sell  the  attached  realty,  describing  the  land 
as  in  *'10  west,"  without  giving  the  range  or  county  in  which  it  was 
situated,  was  not  authorized  by  the  judgment.     (Smith  v.  Dwight,  1.) 

Execatioii — ^Lery — Statota. 

2.  Under  Section  233,  L.  O.  L.,  dij-ecting  that,  when  the  writ 
of  execution  is  against  the  property  of  the  debtor,  it  shall  be  exe- 
cuted by  levy,  according  to  Section  300,  which  requires  a  writ  of 
attachment  to  be  executed  by  delivering  to  the  county  clerk  the 
designated  certificate  showing  that  the  property  has  been  attached, 
the  failure  to  docket  the  judgment  in  the  lien  docket  or  to  make 
any  further  levy  was  a  failure  to  levy,  where  the  attachment  lien 
had  been  waived.     (Smith  v.  Dwight,  1.) 

Ezecution— Iiory— BeqnisLtes. 

3.  A  levy  of  writ  is  not  an  essential  requirement,  where  there  is  a 
pre-existing  lien  of  the  judgment  upon  the  property  to  be  sold.  (Smith 
V.  Dwight,  1.) 
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EKdCQtloii — Siae— OonflnnAtloii. 

4.  An  execution  sale  must  be  confirmed  before  a  deed  ean  isane. 
(Schnltz  ▼.  Selbergy  868.) 

Bxecntloii— Property  Sabject 

5.  Where  intervener  in  ejectment  showed  that  he  had  paid  all  the 
purchase  price  for  the  property  and  that  the  execution  debtor  had  only 
the  bare  title  without  any  beneficial  interest,  there  was  no  interest 
of  the  defendant  liable  to  the  satisfaction  of  the  judgment,  since  it  is 
only  the  actual  interest  of  a  judgment  debtor  in  reidty  that  it  liable 
thereto.     (Schults  t.  Selberg,  668.) 

BXEBfPnON8w 

See  Licenses,  5. 

BXPEOTANOT  OF  UFB. 

See  Appeal  and  Error,  IS. 
See  Damages,  8. 

BXPBRTMBNTS. 
See  Evidence,  12. 

FAOm. 

Facta  or  Oonclnsionai 
See  Pleading,  19. 

FINDINOS. 

See  Appeal  and  Error,  19. 
See  Contempt,  3,  4. 

FOBEOLOSUBJi 

See  Vendor  and  Purchaser,  2. 

FOREIGN  OOBPORA^TIOira. 

See  Corporations,  3. 

Blglit  to  Maintain  Action. 
See  Corporations,  2. 

FBAKOmSBa 

See  Constitutional  Law,  2. 

See  Licenses,  4,  11,  12. 

See  Municipal  Corporations,  18* 

FRAUD. 

See  Account  Stated,  9,  10. 

See  Banks  and  Banking,  2. 

See  Contracts,  11. 

See  Estoppel,  3,  5. 

See  Evidence,  14,  15. 

See  Principal  and  Surety,  2. 
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FRAUDULENT  OOlfVEYANOES. 

Fi;»iidiilent  Oonreyaiicat— Bales  in  Bulk— WalTvr  of  Bigbt  to  Told 
Bale    Stotttto. 

1.  Where  the  creditor  of  sellers  of  a  drug-store,  the  balk  sales 
statute  (Section  6069,  L.  O.  It,),  not  having  been  strietlj  complied  with 
because  the  statement  furnished  the  purchaser*  was  not  under  oath 
and  not  given  at  least  five  days  before  the  purchase,  when  notified  of 
the  sale  in  effect  consented  by  saying  he  would  look  wholly  to  the 
sellers  for  payment  of  his  account,  and  waited  for  two  years  before 
making  any  move  to  repudiate  such  approval  and  void  sale,  such 
creditor  waived  the  right  to  claim  the  benefits  of  the  statute.  (Bice 
v.  West,  640.) 

Fraadalent  Oonveyancee    Baloa  in  Bulk— IdabiUtf  of  Bojer. 

2.  The  creditor  of  the  sellers  of  a  drug-store,  entitled  to  the  benefit 
of  the  bulk  sales  statute,  can  hold  the  buyer  liable  only  for  such 
property  as  was  embraced  by  the  statute  at  the  time  of  the  sale. 
(Rice  V.  West,  640.) 

Fraudulent   Oonveyancei    Bales  in   Bulk— Chuniahmeot— Burden  of 
Proof — Judgment. 

8.  Under  Section  320,  L.  0.  L.,  limiting  the  liability  of  a  garnishee 
to  money  value  of  the  property  of  the  debtor  in  his  hands,  in  garnish- 
ment proceedings  against  the  buyer  by  the  creditor  of  the  sellers  of 
a  drug-store,  where  it  was  admitted  that  the  buyer  paid  $1,600  for 
fixtures  and  stock,  but  there  was  nothing  to  indicate  the  value  of 
either,  so  that  the  value  of  the  stock  could  not  be  determined,  but 
the  Bulk  Sales  Act,  under  which  the  creditor  claimed,  did  not  apply 
at  the  time  of  the  sale  to  fixtures,  but  onlv  to  stock,  judgment  for 
the  creditor  for  $224.05  could  not  stand.     (Bice  t.  West,  640.) 

FBAUBB,  BTATUTE  OF. 

See  Statute  of  Frauds. 

GABNIBHMBNT. 

See  Fraudulent  Conveyances,  8. 

GAB. 

(Ha— License  '^ax." 

1.  Where  a  city  provided  by  ordinance  that  every  person  or  corpo- 
ration furnishing  gas  should  pay  a  'license"  of  3  per  cent  of  its  gross 
receipts,  confessedly  a  revenue  measure,  the  imposition  was  a  "tax," 
however  characterized.     (Portland  v.  Portland  Gas  k  Coke  Co.,  194.) 

Gas— Franchise  Tax  on  Oaa  (Prodncera— Talidlty— Btatntea. 

2.  Portland  City  Charter,  Section  8,  grants  the  city  all  govern- 
mental powers,  except  those  expressly  conferred  on  other  public  corpo- 
rations. Section  73,  subdivision  21,  empowers  the  council  to  grant 
licenses  to  raise  revenue,  and  to  fix  by  ordinance  the  amount  to  be  paid. 
An  ordinance  was  enacted  levying  a  "license  tax"  of  3  per  cent  of  the 
gross  receipts  on  all  concerns  selling  gaa.  Section  3552,  L.  0.  L.,  aa« 
amended  by  acts  of  1913,  includes  within  the  terms  "land,  real  estete, 
and  real  property"  all  franchises  and  privileges  owned  by  any  eorpo- 
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ration,  except  the  right  to  be  a  corporation.  Title  XXYUI,  Chapter  8, 
L.  0.  L.,  embodying  the  general  scheme  of  state  taxation,  especial^ 
Section  3670,  requires  that  all  taxes  levied  by  any  municipality  shall 
be  imposed  according  to  the  value  of  the  property  shown  by  the  last 
assessment-roll,  that  they  shall  be  collected  by  the  county  collector  at 
the  rate  declared  by  the  city,  and  the  amount  returned  to  the  municipal- 
ity. Defendant  gas  company  refused  to  pay  the  "license  tax"  levied 
by  ordinance,  contending  that  under  Section  3552  its  franchise  had 
been  taxed  as  real  property,  so  that  the  new  exaction  was  double  taxa- 
tion, and  that  the  procedure  of  Chapter  8  for  the  collection  of  municipal 
taxes  was  exclusive  and  the  license  ordinance  invalid.  Held  that  the 
procedure  of  Chapter  8  referred  only  to  assessable  property  to  be  taxed 
ad  valorem,  and  did  not  treat  of  taxes  on  privileges  independent  of 
tangible  property;  that  the  legislation  chartering  the  city,  enacted  in 
1903,  should  be  construed  with  Section  3552,  enacted  in  1907,  if  pos- 
sible, since  repeals  by  implication  are  not  favored;  and  that  such  sec- 
tion, relating  only  to  tangible  property,  did  not  preclude  the  city  from 
exacting  the  license  tax  under  its  charter.  (Portland  t.  Portland  Gas 
k  Coke  Co.,  194.) 

Oai-*UcenM  Tax  on  Oas  Ckmipany— TaUditsr— Stotntas. 

3.  Seld,  also,  that,  if  the  license  tax  were  a  burden  on  the  property 
itself,  it  was  nevertheless  valid  as  a  tax  on  defendant's  franchise  to  b^ 
a  corporation  as  property,  distinct  from  the  franchise,  such  as  the  right 
to  acquire  property  by  eminent  domain,  exercised  by  the  corporation 
as  such,  the  franchise  to  be  generally  taxable  as  a  privilege,  also  as 
property,  while  Section  3552,  L.  0.  L.,  expressly  excludes  such  franchise 
from  the  category  of  real  property.  (Portland  v.  Portland  Gas  k  Coke 
Co.,  194.) 

Gas— IdeenM  Tax  on  Oai  Oompanj— Talidltsr— Statntas. 

4.  Eeldf  also,  that  the  tax  was  valid  as  an  occupation  tax  on  all  per- 
sons selling  gas  in  the  city,  its  object  being  confessedly  to  provide  addi- 
tional revenue,  for  a  state  or  municipality  may  impose  an  ad  valorem 
tax  on  property  used  in  a  calling  and  also  impose  a  license  tax  as  a 
condition  to  the  right  to  carry  on  the  pursuit.  (Portland  v.  Portland 
Gas  Sd  Coke  Co.,  194.) 

HARMT.TMW  BBBOR. 

See  Appeal  and  Error,  12,  29,  32. 

HIOHWATS. 

HigliwaTS— Oooiity  Court— Vacation  of  Oonnty  Bead. 

1.  Under  Section  6278,  L.  0.  L.,  providing  that  all  county  roads 
shall  be  under  the  supervision  of  the  County  Court  and  that  no  county 
road  shall  be  vacated  in  any  county  except  by  authority  of  the  County 
Court,  and  Section  6279,  as  amended  by  act  of  February  25,  1913 
(Laws  1913,  p.  296),  providing  that  aU  applications  for  vacating 
county  roads  shall  be  by  petition  to  the  County  Court,  the  County 
Court,  being  of  limited  jurisdiction,  could  not  relinquish  its  author!^ 
over  a  county  road  by  its  ex  parte  order  on  the  exhibition  of  a  certi- 
fied copy  of  a  city  ordinance  assuming  jurisdiction  over  the  eounty 
roads  in  the  city.     (Cole  v.  Seaside,  73.) 
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f  igb^rftys— LeglBlatiYe  OontroL 

2.  The  legislature  may  intnist  the  management  and  control  of  its 
highways  to  any  subordinate  municipality,  but  such  munieipalitiea 
cannot  of  their  own  motion  usurp  the  control  over  any  public  county 
road  or  highway.     (Cole  v.  Seaside,  73.) 

Highways — Vm  for  TraTel — ^ActionB  for  Injnriefl — QaestioiiB  for  Jury 
— Oontribntory  Negligence. 

3.  Whether  the  driver  of  a  motorcycle  who  observed  an  automobile 
approaching  him  on  the  wrong  side  of  the  road  was  negligent  in 
failing  to  stop  his  machine  at  once,  was  a  question  for  the  jury;  he 
being  entitled  to  assume  that  the  driver  of  the  automobile  would  turn 
in  time  to  avoid  injury,  especially  in  view  of  Laws  of  1911,  page  267, 
Section  13,  providing  that  every  vehicle  shall  be  kept  on  the  right 
half  of  the  highway  when  the  view  ahead  is  not  dear  for  at  least  100 
yards.     (Pinder  v.  Wickstrom,  118.) 

See  Eminent  Domain,  2. 

See  Municipal  Corporations,  1,  8,  5. 

XDBM  SONAlVa 

See  Names,  1. 

DlDEMNirr. 

See  Banks  and  Banking,  14. 
See  Principal  and  Surety,  8. 

INITIATIVB  OHABTEBSi 
See  Evidence,  13. 

INJUNCTION. 

Injunction — ^Irreparable  Injury. 

1.  The  infliction  of  irreparable  injury,  such  as  a  court  of  equity  will 
enjoin,  includes  also  that  degree  of  wrongs  of  a  repeated  or  continu- 
ing kind,  producing  hurt,  inconvenience  or  damage,  which  can  be  esti- 
mated only  by  conjecture,  and  not  by  any  accurate  standard  of  measure- 
ment.   (Phipps  V.  Bogue  Biver  Valley  Canal  Co.|  175.) 

See  Eminent  Domain,  1. 
See  Nuisance,  1. 

INSOIiVENOT. 
See  Banks  and  Banking,  4-6,  9,  11,  13-17. 

INSTBUOnONa 

See  Account  Stated,  1. 

See  Appeal  and  Error,  12,  29, 

See  Criminal  Law,  2,  8. 

See  Damages,  5. 

See  Master  and  Servant,  o. 

See  Trial,  1-5,  13,  14. 

INSUBANOB. 
Insurance — Noniwyxnent  of  Preminnis — ^Extenslon  Nott. 

1.  Where,  after  nonpayment  of  a  premium  when  due  and  giving 
by  insured  of  a  note  for  same,  which  provided  that  if  not  paid  when 


Indsx.  721 

due  the  policy  »hoald  lapse  and  the  note  should  be  due  in  an  amount 
to  cover  only  the  pro  rata  premium  to  the  date  of  cancellation,  and 
the  note  was  not  paid  when  due,  the  policy  lapsed*  (French  t.  Colum- 
bia Life  k  Trust  Co.,  412.) 

INTENT. 

See  Statutes,  1« 


Interest— Accroal  of  Bight— Nature  of  Liability. 

1.  Where  a  purchaser  of  bank  stock  agreed  to  pay  therefor  la 
land  and  stock  of  a  messenger  company,  on  the  rendition  of  judg- 
ment against  him  for  the  value  of  the  bank  stock  on  the  ground  that 
the  land  and  messenger  company  stock  were  not  as  represented, 
the  purchaser  having  strenuously  controverted  his  liability  in  good 
faitl^  he  is  liable  for  interest  only  from  the  judgment,  and  not  from 
the  original  contract  of  purchase.  (Sargent  v.  American  Bk.  k  T« 
Co.,  16.) 

Interest— Nature  of  Bigbt— Statutory  Provlaion. 

2.  In  Section  6028,  L.  0.  L.,  providing  that  the  rate  of  interest 
shall  be  6  per  cent  per  annum  ''on  all  moneys  after  the  same  be- 
comes due;  on  judgments  and  decrees  for  the  payment  of  money," 
on  monev  received  to  the  use  of  another  and  retained  beyond  a 
reasonable  time  without  the  owner's  consent  or  on  money  due  on 
the  settlement  of  matured  accounts,  and  when  there  is  a  contract  to 
pay  interest  and  no  rate  specified,  the  semicolon  dividing  the  clause 
quoted  should  be  disregarded,  so  that  the  first  class  on  which  the 
statute  provides  for  interest  is  money  due  on  judgments  and  decrees. 
(Sargent  v.  American  Bk.  k  T.  Co.,  16.) 

Interest— ^Nature  of  Blgbt — Statutory  Provision. 

3.  While  interest  may  sometimes  be  allowed  as  damages,  the  right 
to  interest  eo  nomine  must,  in  the  absence  of  agreement  to  pay  inter- 
est, be  found  in  the  statute.     (Sargent  t.  American  Bk.  &  T.  Co.,  16.) 

See  Damages,  2. 

INTEB8TATE  OOMBIESOB. 

See  Commerce,  1-6. 

INTOXIOATINO  UQUOBS. 

Intoxicating  Idqnors— Offenses— Burden  of  Proof. 

1.  Under  Prohibition  Act  of  1915  (Laws  1915,  p.  169),  Section  39, 
declaring  that  in  prosecutions  for  selling  intoxicating  liquor,  if  de- 
livery of  the  liquor  be  shown,  it  shall  not  be  necessary  to  prove  pay- 
ment, but  delivery  shall  be  prima  facie  evidence  of  a  sale,  the  burden  of 
proving  there  was  no  sale  is  thrown  upon  accused  when  the  state 
establishes  delivery.     (State  v.  Hamilton,  562.) 

IBBIGATION  mSTBIOTS. 

See  Waters  and  Watercourses^  d,  i. 

80  Or.— 40 
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JUDOMENT. 

Judgment— VaUdlty—Presumi^oii  In  OolUteral  Proceeding; 

1.  Where  defendants  in  a  creditor's  suit  denied  the  plaintUTs 
allegations  of  service  in  his  action  at  law,  but  admitted  that  judg- 
ment thereon  was  entered,  a  strong  presumption  of  validity  accom- 
panies the  judgment  when  questioned  in  the  suit.  (First  Nat.  Bank 
V.  Manassa,  53.) 

Judgment— Matters  Oondiided— Decree  in  Equity— Statnte. 

2.  Under  Section  756,  L.  O.  L.,  providing  that  a  judgment,  decree 
or  order  of  any  court  having  jurisdiction  is  conclusive  between  the 
parties  and  their  successors  in  interest,  although  as  between  the 
parties  to  a  note  fraud  is  a  good  defense  to  an  action  at  law,  equity 
has  concurrent  jurisdiction,  and,  being  a  tribunal  of  competent  au- 
thority and  having  jurisdiction  of  the  subject  matter  and  of  the 
parties  who  voluntarily  presented  themselves,  the  decree  on  a  bill 
charging  fraud  in  procuring  a  note  and  asking  for  an  accounting, 
having  been  dismissed  is  conclusive  upon  that  question  whenever 
presented  between  the  same  parties  or  their  successorg  in  interest. 
(Sanford  t.  Hanan,  266.) 

Jndgment— Againit  One  of  Sereral  Ckipartiei^Beleaae  of  Ottier  De- 
fendant!. 

3.  Under  Sections  61,  180,  181,  L.  0.  L.,  as  to  proceedings  sever- 
ally against  defendants  jointly  liable,  in  a  suit  against  principal  and 
sureties,  where  there  is  a  verdict  againet  one  surety  only,  and  dis- 
missal for  that  reason  as  to  the  principal  and  other  surety,  the  surety 
against  whom  verdict  is  rendered  is  not  entitled  to  judgment  not- 
withstanding the  verdict  because  released  by  discharge  of  his  prin- 
cipal and  cosurety.     (Bertin  k  Lepori  v.  Mattison,  35£) 

Judgment— Notwithstanding  Verdict 

4.  Under  Section  202,  L.  0.  L.,  as  to  judgment  ndtwithstanding  the 
verdict,  a  motion  therefor  must  be  based  on  the  pleadings,  (i^rtin 
ft  Lepori  v.  Mattison,  354.) 

jndgment— Partiea— Subject  Matter— ''Void  Judgment." 

5.  In  a  suit  to  foreclose  a  certificate  of  delinquency  of  taxes,  an 
order  vacating  a  final  decree  of  foreclosure  against  the  defendant 
after  service  by  publication  and  permitting  him  to  answer,  ike  court 
having  jurisdiction  of  the  parties  and  subject  matter,  is  not  void, 
although  it  may  be  erroneous.     (Flynn  v.  Davidson,  502.) 

Judgment — OoncluilvenesB    Identity  of  Qnettions  InTolred. 

6.  The  decree  in  a  suit  to  test  the  validity  of  a  city  election,  at 
which  the  city  charter  was  amended  to  authorize  the  common  council 
to  construct  a  railroad  from  the  city  to  a  specified  point,  and  to  con- 
tract for  the  construction  thereof,  was  not  res  adjudicata  in  a  subse- 
quent suit  to  cancel  contracts  entered  into  by  the  city  which  were  not 
executed  until  after  the  first  suit  was  instituted  and  were  mentioned 
therein  only  in  a  general  way.     (Hunter  v.  Boseburg,  588.) 


Judgment — OondusiTeneBs — ^Matters  Concluded. 

7.     Where  a  case  was  decided  upon  demurrer  to  the  complaint,  the 
decree  was  not  re*  adjudicata  in  a  subsequent  suit  wherein  different 
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facts  were  alleged,  issues  made  up;  and  testimony  taken.    (Huntei  ▼. 
Boseburg,  588.) 


Judgment— ProceBt—Penonal  Service  Without  State. 

8.  Under  Section  57,  L.  0.  L.,  providing  that,  where  publication  is 
ordered,  personal  service  out  of  the  state  of  summons  and  complaint 
shall  be  equivalent  to  publication  and  deposit  in  postoflSce,  a  decree 
given  upon  such  service  cannot  affect  the  property  rights  of  the  de- 
fendant.    (State  ex  rel.  v.  Stillwell,  610.) 

See  Abatement  and  Revival,  h 

See  Appeal  and  Error,  5. 

See  Attachment,  1. 

See  Costs,  2. 

See  Creditors'  Suit,  2,  4. 

See  Divorce,  4. 

See  Execution,  1. 

See  Fraudulent  Conveyaneee,  8. 

JUDOBS. 

Prejudice  ftom  Bemarki  of  Ooort  Bemoved  by  &iitnicti<m& 
See  Appeal  and  Error,  29. 

JUDICIAL  NOTIOB. 

See  Evidence,  1,  13. 

JUBISDIOnOK. 

See  Banks  and  Banking,  13. 
See  Contempt,  4. 
See  Courts,  2. 
See  Equity,  1. 

JUBT. 

BCiecondnct  of  During  Deliberation. 
See  New  Trial,  2-^ 

LABOBKT. 

See  Principal  and  Surety,  3. 

I«AW8  OF  OBSOOlir. 

Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 


See  Statute  of  Frauds,  1,  2. 


See  Execution,  2,  8. 

Effect  of  Delay  in  Levying  Taxee. 

See  Municipal  Corporations,  10,  IL 
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UBEL  AND  BUAXnyEBL 

Libel  and  SUnder — Ctomplalnt — SufBctimcy. 

1.  In  an  action  for  slander  on  worda  not  actionable  per  m,  the 
allegation  that  the  slanderous  words  deprived  plaintiff  of  the  sub- 
stantial hospitality  of  her  friends  was  not  a  sufficient  allegation  of 
injury  to  warrant  a  recovery,  since  in  such  an  action  special  dam- 
ages must  be  explicitly  claimed,  and  particulars  given  with  certainty 
and  precision.     (Clark  v.  Morrison,  240.) 

libel  and  Slander — Special  Damagee — Social  Intexconne. 

2.  Loss  of  social  intercourse  and  communion  with  friends  can- 
not be  made  the  basis  for  special  damages  in  an  action  of  slander, 
since  the  loss,  to  warrant  a  recovery,  must  be  of  a  pecuniary  char- 
acter, or  the  loss  of  some  substantial  or  material  advantage  flowing 
from  impaired  reputation.     (Clark  v.  Morrison,  240.) 

Libel  and  Slander — SpedaL  Bamagee — Sickness. 

3.  Physical  sickness  caused  by  the  uttering  of  the  slanderous  words 
is  not  an  element  of  special  damages  in  slander.  (Clark  v.  Morrison, 
240,) 

LIOEKSBSw 

Licenses — ^Francbise  Tax— Validity— Charter. 

1.  Such  ordinance  could  not  be  upheld  as  a  license,  or  as  a  tax  on 
business,  because  it  was  not  an  exercise  of  the  power  conferred  by  the 
charter  (Sp.  Laws  1903,  p.  29,  9  73,  subd.  21),  empowering  the  council 
to  grant  licenses  to  raise  revenue  and  to  fix  by  ordinance  the  amount  to 
be  paid.     (Portland  v.  Portland  Gas  ft  Coke  Co.,  194.) 

Licenses — ^Use  of  Street*— Katnre  of  Pnrpote. 

2.  While  the  right  of  a  person  to  drive  a  team  or  vehicle  on  a 
traveled  street  or  haul  by  ordinary  means  his  own  goods  thereon  is 
common  to  all  citizens,  when  he  engages  in  the  transportation  of 
passengers  or  freight  for  hire,  he  is  pursuing  a  special  business,  and 
the  municipality  may  require  the  payment  of  a  licence  fee  for  such 
use.     (Kurtz  v.  Southern  Pacific  Co.,  218.) 

Licenses— Use  of  Streets— Effect. 

3.  The  immunity  conferred  by  municipal  license  to  use  the  streets 
for  transporting  persons  or  goods  for' hire  does  not  relieve  the  licensee 
from  liability  to  an  individual  who  sustains  some  special  injury 
separate  and  distinct  from  that  suffered  by  the  public  at  large  on 
account  of  such  license.     (Kurtz  v.  Southern  Pacific  Co.,  213.) 

Licenses— Nature  of  Tax— Franchise— Rental  or  '^ax.'* 

4.  Under  the  grant  of  a  franchise  to  a  private  corporation  to  erect 
and  maintain  poles  and  wires  in  a  city's  streets  for  the  distribution 
and  sale  of  electricity,  requiring  the  corporation  to  pay  to  the  city 
2%  per  cent  of  the  gross  receipts  from  its  business  done  in  the  city, 
the  2^  per  cent  was  the  payment  of  a  rental  for  the  use  of  the  streets, 
rather  than  a  "tox."     (Portland  v.  Portland  By.,  L.  ft  P.  Co.,  271.) 

licenses — Municipal  Corporations  —  Tazbig  Power — Exemptions  or 
Surrender. 

5.  Under  the  Portland  City  Charter  (Sp.  Laws  1903,  p.  29),  Section 
73,  subdivision  21,  empowering  it  to  grant  licenses  to  raise  revenue, 
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or  for  regnlation,  or  both,  the  city  had  no  inherent  power  to  exempt 
propertj  from  taxation,  or  to  exempt  an  electric  company  from  the 
payment  of  any  other  'license  or  tax  or  charge  on  the  busiDess  or 
occupation'';  and,  having  such  police  power,  and  even  if  it  had  been 
given  the  right  to  tax,  it  could  not  lawfully  exempt  any  person  or 
corporation  from  the  payment  of  any  other  "license  or  tax  or  charge 
on  the  business  or  corporation."  (Portland  v.  Portland  By.,  L.  ft  P. 
Co.,  271.) 

Incenses — Occnpation  Tax — Validity — ^Beasonableneaa. 

6.  Where  a  municipality  is  authorized  to  license  occupations  and 
businesses  either  for  regulation  or  for  revenue,  the  power  cannot  be 
used  unreasonably,  nor  can  the  tax  be  fixed  so  high  as  to  be  practi- 
cally confiscatory,  or  prohibitive  of  an  ordinary  lawful  business. 
(Portland  v.  Portland  By.,  L.  &  P.  Co.,  271.) 

Licenses— Power  to  Tax— Licenee  or  Occupatioii  Tax— Charter  Provl- 

SiODS. 

7.  Under  the  legislative  charter  of  the  City  of  Portland  (Sp.  Laws 
1903,  page  29,  Section  73,  subdivision  21),  empowering  the  council  to 
grant  licenses  to  raise  revenue,  or  to  regulate  and  to  fix  by  ordinance 
the  amount  to  be  paid,  and  providing  for  the  revocation  of  licenses, 
and  that  no  license  should  be  granted  to  continue  more  than  one  year, 
considered  with  the  more  general  grants  of  power  by  Sections  3  and 
74,  an  ordinance  to  provide  additional  revenue  requiring  every  person 
or  corporation  furnishing  electricity  for  commercial  purposes  to  pay 
a  license  of  3  per  cent  of  its  gross  receipts  on  its  business  in  the  city, 
in  addition  to  a  quarterly  license  tax  without  issuing  any  license  or 
prohibiting  anything,  and  making  a  failure  to  pay  the  tax  create  only 
a  debt,  was  not  an  exercise  of  the  power  "to  grant  license/'  and 
hence  was  without  charter  authority.  (Portland  v.  Portland  By.,  L. 
A  P.  Co.,  271.) 

Licenses— Doable  Taxation— Corporations. 

8.  A  corporation  may  be  simultaneously  eompelled  to  pay  an  ad 
valorem  or  property  tax  on  all  property  owned  by  it,  including  fran- 
chises when  they  are  considered  as  property,  a  license  or  privilege  tax 
on  its  business,  and  a  fee  to  the  state  for  its  franchise  or  right  to  do 
business  as  a  corporation.  (Portland  v.  Portland  By.,  L.  ft  P.  Co., 
271.) 

Licenses— Amount  of  Tax— Ad  Valorem  Tax. 

9.  A  property  tax  must  he  tJi  ad  valorem  tax,  because  it  is  a 
direct  tax  on  property;  but  there  is  no  constitutional  requirement 
that  a  business  or  occupation  tax  shall  be  so  measured.  (Portland  v. 
Portland  By.,  L.  ft  P.  Co.,  271.) 

Licenses— Amount  of  Tax— License  Tax— Percentage  of  Beceii»ts. 

10.  A  per  centum  of  the  gross  receipts  of  a  business  may  be  taken 
as  the  measure  of  the  amount  to  be  paid  for  the  privilege  of  actually 
transacting  a  business,  which  method  of  ascertaining  the  amount  of 
a  license  tax,  whether  on  a  business  or  the  privilege  of  doing  business 
in  a  corporate  capacity,  is  not  necessarily  a  tax  on  the  earnings. 
(Portland  v.  Portland  By.,  L.  ft  P.  Co.,  271.) 
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Licenses— 'TranclilM.*' 

11.  The  term  "franchise/'  when  sssoeUted  with  eorporationg,  has 
Tarions  meanings.  The  franchise  "to  be"  maj  refer  to  the  grant  of 
corporate  life,  and  may  relate  to  the  privilege  of  continuing  to  exist 
as  a  corporation;  while  the  franchise  "to  do"  maj  refer  to  the  right 
to  do  business  generally  as  a  corporation,  or  signify  the  corporate 
power  to  transact  the  particular  business  enumerated  in  the  articles 
of  incorporation.     (Portland  v.  Portland  By.,  L.  ft  P.  Co.,  271.) 

Licensee— Oorporatlons — Franchise. 

12.  The  states  may  impose  license  or  privilege  taxes  on  corporate 
franchises  "to  be"  and  on  corporate  franchises  "to  do."  (Portland 
▼.  Portland  By.,  L.  &  P.  Co.,  271.) 

licenses — ^Power  to  License. 

13.  The  exercise  of  the  power  to  license  a  business  or  occupation 
involves  the  granting  of  permission  to  do  something  which  could  not 
be  lawfully  done  without  such  permission.  (Portland  v.  Portland 
By.,  L.  &  P.  Co.,  271. 

See  Constitutional  Law,  3. 
See  Gas,  1,  3,  4. 

LIEN. 

See  Attachment,  1. 
See  Creditors'  Suit,  2^. 

UMITATIOH  OF  AOTIOmi 

Limitation  of  Actions — Time  of  AccmaL 

1.  The  statute  of  limitations  begins  to  ran  from  the  time  when 
a  complete  cause  of  action  accrued;  that  is,  when  the  action  may  be 
maintained.     (Zurcher  v.  Booth,  335.) 

Limitation  of  Actions — Contracts— Broker's  Cknnpensation. 

2.  Where  a  broker  obtains  a  purchaser  of  real  estate  who  ilrst 
executes  an  optional  agreement,  and  later  purchases  the  property, 
his  commission  becomes  due,  and  his  cause  of  action  accrues  only  at 
the  time  of  the  purchase  and  action  thereon  is  limited  by  Sections 
3,  6,  L.  O.  L.     (Zurcher  v.  Booth,  335.) 

See  Principal  and  Surety,  1. 

LOOS  AND  LOOOINO. 

Logs  and  Logging — Contracts — Constmction. 

1.  A  written  contract  between  plaintiff's  intestate  and  the  M. 
Lumber  Company  providing  that  the  sale  to  it  of  timber,  and  author- 
izing the  intestate  to  perform  at  his  option  a  part  of  the  work  in 
fetting  out  the  timber,  stipulated  that  the  intestate  should  have  the 
rst  and  prior  right  to  the  timber  and  lumber  sawed,  until  his  claim 
had  been  paid.  The  M.  Lumber  Company  sold  to  a  second  lumber 
company  under  a  contract  of  the  same  date  the  timber  which  the 
M.  Company  agreed  to  manufacture.  This  contract  stipulated  that, 
if  the  M.  Company  failed,  the  second  lumber  company  might  take 
possession  of  its  sawmill  and  manufacture  the  timber.  The  contract 
for  the  purchase  of  the  timber  was  also  assigned  as  collateraL    After 
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cutting  the  timber  and  manufacturing  part  of  it,  the  M.  Company 
failed,  and  a  receiver  waa  appointed.  Thereafter  the  second  lumber 
company  paid  the  receiver  a  sum  of  money  to  be  paid  to  plaintiff's 
intestate.  Held,  that  under  the  contract  the  second  lumber  company 
had  the  right  to  pay  plaintiff's  intestate  for  the  timber,  and,  having 
made  the  payment  to  the  receiver  of  the  original  purchaser,  plain- 
tiff might  recover  from  him  the  amount  paid,  (Dahlstrom  ▼•  Hudel- 
son,  520.) 

IfAUOIOUS  PBOSEOUTION. 
MalldoiiB  Prosecntion— Want  of  Probable  Oanae — Appeal. 

1.  A  conviction,  though  reversed  on  appeal,  is  conclusive  against 
want  of  probable  cause,  and  will  defeat  an  action  for  malicious 
prosecution  unless  it  appears  by  allegation  and  proof  that  it  was 
secured  by  fraud  or  perjury.     (Fones  v.  Murdoek,  340.) 

MaUdona  Proaacution— Want  of  Probable  Oanae — ^Appe&L 

2.  An  attack  upon  a  conviction  to  destroy  its  efficacy  as  a  bar  to 
an  action  for  malicious  prosecution  depends  upon  the  sufficiency  of 
the  allegations  of  the  complaint.     (Fones  ▼.  Murdoek,  340.) 

Malidona  Prosecntioii—ActionB— Pleading. 

3.  Complaint  in  action  for  malicious  prosecution  held  insufficient 
to  state  a  cause  of  action.     (Fones  ▼.  Murdoek,  340.) 

BfANBABCUa 

Mandamiw— Bemedy  at  Law— Delivery  of  Property. 

1.  Under  Section  613,  L.  O.  L.,  providing  that  mandamus  shall 
not  issue  in  any  case  where  there  is  a  plain,  speedy  and  ade<]uate 
remedy  in  the  ordinary  course  of  the  law,  the  writ  will  not  issue 
to  compel  a  carrier  which  has  transported  specific  articles  consigned 
to  the  petitioner  into  the  state  and  there  refused  to  deliver  them 
to  petitioner  to  make  delivery,  since  there  is  an  adequate  remedy 
by  replevin  in  which  under  Sections  283-294,  immediate  delivery  of 
the  property  can  be  had.  (Wadhams  ft  Co.  v.  San  Francisco  ete.  S.  S. 
Co.,  64.) 

Biandamofl — ^Remedy  at  Law—- Multiplicity  of  Suite. 

2.  The  fact  that  replevin  could  only  affect  the  particular  ship- 
ment and  that  it  would  have  to  be  repeated  for  each  subsequent 
shipment,  does  not  entitle  petitioner  to  mandamus  to  avoid  multi- 
plicity of  suits,  since  mandamus  also  could  only  require  the  delivery 
of  the  particular  goods  then  on  hand.  (Wadhams  ft  Co.  ▼.  San  Fran- 
cisco etc.  S.  S.  Co.,  64.) 

Mandamna — Complaint — Sufficiency. 

3.  Under  Sections  6616,  6617,  6619,  6621,  L.  O.  L.,  requiring  the 
state  water  board  to  appoint  a  water-master  for  each  water  district, 
defining  his  duties,  specifying  his  compensation,  and  requiring  him 
to  present  a  bill  for  services  to  the  water  commissioners  of  the 
proper  county,  in  mandamus  by  a  water-master  to  compel  county 
commissioners  to  allow  his  claims  for  services,  where  the  complaint 
showed  neither  that  plaintiff  began  work  by  reason  of  a  written 
demand  of  the  water  users,  and  attached  it  to  his  bill  and  forwarded 
it  to  the  County  Court,  or  began  work  on  the  order  of  the  water 
superintendent,  such  complaint  was  insufficient,  since  to  entitle  plain- 
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tiff  to  relief  by  mandamvs  the  complaint  most  show  beyond  question 
'that  he  has  done   every  met  necessary  to  entitle  kirn  to  recoTor; 
(Brewster  t.  Springer,  68.) 

Mandamna — ^Pleadinir  Oontlngency. 

4.  In  mandamus  proceeding  by  a  water-master  to  eompel  eonnty 
commissioners  to  allow  his  claims  for  services,  the  contingency  should 
be  pleaded  that  he  rendered  bills  monthly  or  at  different  times  dur- 
ing the  session,  so  that  the  attaching  of  the  original  request  of  water 
users  for  him  to  render  services,  required  by  Section  6621,  L.  O.  L.| 
was  unnecessary  after  presentment  of  the  nrst  claim  to  the  County 
Court.     (Brewster  ▼.  Springer,  68.) 

Mandamus— Pleading— Senrlcea  of  Water-master. 

5.  In  a  proceeding  in  mandamus  by  a  water-master,  it  is  not  suffi- 
cient to  allege  in  the  complaint  that  plaintiff  was  the  duly  appointed, 
qualified  and  acting  water-master  of  the  district,  but  such  pleading 
should  set  forth  that  the  services  performed  were  upon  the  written 
demand  of  the  water  users  or  by  order  of  the  division  superintendent. 
(Brewster  v.  Springer,  68.) 

Masdamns — Bar  by  Remedy  at  Law— 4Ettatiite. 

6.  Under  Section  613,  L.  O.  L.,  providing  that  a  plain,  speedy  and 
adequate  remedy  at  law  bars  relief  by  mandamus,  a  water-master 
could  not  proceed  by  mandamus  to  compel  county  commissioners  to 
allow  his  claims  for  services,  as  the  only  relief  he  could  obtain  would 
be  a  judgment  that  the  county  should  pay  his  demand,  which  would 
be  done  by  a  county  warrant,  such  as  would  be  drawn  to  satisfy 
the  judgment  in  an  ordinary  action  at  law.  (Brewster  ▼•  Springer, 
68.) 

MANDATE. 

See  Appeal  and  Error,  24. 

KecaU  of. 

See  Appeal  and  Error,  8,  9. 

BiABSHFIELD,  OHABTBB  OF. 

See  Busk  v.  Montgomery,  93. 

MASTBB  AND  SEBVANT. 

Master  and  Serrant — ^Injuries  to  Senrant— Defenees— Afsomption  of 
Bisk. 

1.  The  danger  of  hauling  logs  without  swamping,  which  caused 
them  to  strike  trees,  forcing  them  to  the  ground  is  not  so  open  and 
obvious,  in  the  absence  of  knowledge  on  the  part  of  the  servant,  that 
it  may  be  said  to  have  been  assumed.  (Nordin  t.  Lovegren  Lumber 
Co.,  140.) 

Master  and  Servant— Injuries  to  Servant— Negligence — Questions  for 
Jury. 

2.  It  is  a  question  for  the  jury  in  a  logger's  action  for  injuries 
whether  the  master's  failure  to  remove  a  tree  which  a  log  struck,  re- 
bounding and  injuring  him,  was  negligence,  or  whether  failure  to  re- 
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move  other  obstaeles  which  were  the  immediate  eause  of  the  injury 
wat  negligence.     (Nordin  ▼.  Lovegren  Lumber  Co.,  140.) 

Blaster  and  Senraat — ^Injnriea  to  Servant— Duty  to  Warn — Qnastiona 
for  Jury. 

8.  Under  the  evidence,  held  that  it  was  a  question  for  the  jury 
whether  there  waa  negligent  failure  to  warn  an  injured  logger  of  the 
danger  causing  his  injury.     (Nordin  v.  Lovegren  Lumber  Co.,  140.) 

Master  and  Servant — ^Injuries  to  Servant— Actions— Evidence. 

4.  Evidence  that  the  master  operated  dangerous  logging  machinery, 
that  he  failed  to  provide  the  usual  helpers,  that  his  foreman  ordered 
fast  hauling  after  observing  dangerous  conditions,  and  that  the  fore- 
man failed  to  warn  the  injured  logger  of  the  danger,  though  con- 
tradicted, is  sufficient  to  carry  the  ease  to  the  jury.  (Nordin  v.  Love- 
gren Lumber  Co.,  140.) 

Master  and  Servant — Injuries  to  Servant — Actions— Instructions. 

5.  In  an  action  under  the  Employers'  Liability  Act  (Laws  1911, 
p.  16,  i  1),  requiring  employers  at  hazardous  occupations  to  use  every 
device,  eare  and  precaution  practicable,  it  is  not  error  as  to  the  em- 
ployer to  instruct  the  jury  that  the  employer  was  under  the  nondelega- 
ble duty  to  furnish  the  employee  a  reasonably  safe  place  to  work;  that 
being  more  favorable  to  the  employer  than  the  law  required.  (Nor- 
din V.  Lovegren  Lumber  Co.,  140.) 

Master  and  Servant — ^Injuries  to  Servant — ^''Seasonably  Safe  Place  to 
Work.'' 

6.  A  reasonably  safe  place  to  work  requires  the  use  of  such  pre- 
cautions as  accord  with  the  general  and  ordinary  course  adopted  by 
those  in  the  same  business.     (Nordin  v.  Lovegren  Lumber  Co.,  140.) 

Iffaster  and  Servant — ^Injuries  to  Servant — ^Liability— Care  of  Servant. 

7.  In  a  logger's  action  for  injuries,  an  instruction  requiring  finding 
in  his  favor  if  he  acted  with  ordinary  care  and  the  injury  was  one  which 
the  defendant  could  have  reasonably  foreseen  and  prevented  by  the 
exercise  of  such  eare,  held  unobjectionable  under  the  circumstances 
and  the  statutory  duties  imposed.  (Nordin  v.  Lovegren  Lumber  Co., 
140.) 

ICATEBIAXJTT. 
See  Banks  and  Banking,  18. 

MEASUBB  OF  DAMAOBa 
See  Damages,  4. 

BfEOHANIOS'  LIEN& 

Mechanics'  Uens— Bight  to  Landr— Nature  of  Improvement — 0<mf  orm- 
Ity  to  Ordinance. 

1.  Laborers  and  materialmen  are  not  bound  to  know  whether  per- 
mits have  been  secured  for  improvements  to  a  building  as  required  by 
the  city  ordinance  or  whether  the  material  is  such  as  can  be  used  in  a 
building  of  that  character.     (Dailey  v.  Cremen,  183.) 
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Medunics*  Liens— Bigbt  to  Lien— Def  eettTtt  Material. 

2.  The  fact  that  part  of  the  material  used  in  alterations  was  subse- 
quently torn  out  and  other  materials  substituted  does  not  defeat  the 
lien  of  the  materialman.     (Dallej  ▼.  Gremen,  183.) 

Mechanics'  Liens— Katnre  of  Bight— Btatnta. 

3.  A  mechanic's  lien  is  not  defeated  bj  the  fact  that  the  improve- 
ment was  in  violation  of  the  terms  of  a  lease,  unless  the  materialman 
had  such  actual  knowledge  of  those  terms  as  to  make  him  guilty  of  as- 
sisting in  a  fraud  on  the  lessor.     (Dailey  v.  Cremen,  183.) 

Mechanics'  Liens— Katnre  of  Bight — Statnta. 

4.  The  right  to  enforce  a  mechanic's  lien  is  a  special  remedy  given 
by  statute  not  contract  and  arises  from  the  employment  of  services  and 
the  use  of  material  with  the  owner's  consent  or  knowledge.  (Dailey 
V.  Cremen,  183.) 

Mechanics'  Liens — ^Improyements  by  Lessee— Knowledge  of  Owner. 

5.  A  mechanic's  lien  attaches  to  leased  property  for  repairs  by  the 
lessee  where  the  materials  or  labor  were  furnished  for  the  improve- 
ment, and  the  lessor  had  either  actual  or  constructive  knowledge  that  it 
was  being  made,  unless  the  lessor  gives  the  notice  of  nonresponsibility 
provided  for  by  Section  7419,  L.  O.  L.     (Dailey  v.  Cremen,  183.) 

Mechanics'    Liens— Bi£^t   to — Notice   to    Owner— Improvemeitt    by 


6.  Where  the  lessor  knew  in  a  general  way  that  improvements  were 
being  made,  but  posted  no  notice,  the  lien  attaches,  though  the  lessor 
did  not  know  the  details  of  the  improvement.  (Dailey  v.  Cremen, 
183.) 

Mechanics'  Liens— Becording  Lease — ^Unanthorized  Book— Notice. 

7.  A  lease  recorded  in  a  book  termed  "Miscellaneous  Beeords,"  for 
which  the  law  makes  no  provision,  imparts  no  constructive  notice  to 
one  furnishing  material  to  the  tenant.     (Dailey  t,  Cremen,  183.) 

Mechanics'  Liens — ^Proceedings  to  Perfect— Notice — Completion  of  Con- 
tract 

8.  Where  a  mechanic's  lien  notice  stated  facts  which  showed  that  it 
was  filed  within  60  days  after  the  completion  of  the  contract,  the  state- 
ment therein  that  not  less  than  60  days  had  expired  from  the  comple- 
tion of  the  "building"  does  not  render  it  voiGL  (Dailey  t.  Cremen, 
183.) 

BflEMOBANDA. 

See  Witnesses,  1. 


See  Beformation  of  Instruments,  !• 

MODIFICATION. 

See  Appeal  and  Error,  32. 
See  Contracts,  h 
See  Costs,  1. 
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MOBTOAOEa 

Mortgages — Transactions  Oonstitntlng— Deed. 

1.  Where  a  loan  broker  who  secured  a  loan  to  enable  plaintiff  to 
erect  a  building  on  a  lot  took  a  conveyance  oi^the  premises  nnder  an 
agreement  that  the  building  should  be  completed,  sold  and  the  proceeds 
divided,  and  it  appeared  that  the  loan  broker  was  not  liable  for  any 
sums  advanced  to  plaintiff  and  that  at  the  time  of  the  conveyance  there 
was  no  pre-existing  debt  due  the  broker,  the  transaction,  though  the 
broker  deemed  it  his  duty  to  protect  the  lender,  some  of  the  proceeds  of 
the  loan  having  been  diverted  from  the  agreed  purpose,  cannot  be  con- 
strued as  a  mortgage.     (Johnson  v.  McEenzie,  160.) 

Mortgages— Mortgagee  as  Bona  Fide  Purchaser— Burden  of  Proof. 

2.  One  claiming  under  a  mortgage  as  an  innocent  purchaser  for 
value,  without  notice,  has  the  burden  of  proof;  the  defense  being  an 
affirmative  one.     (Bond  v.  Ellison,  634.) 

Mortgages— Bights  of  Bona  Fide  Mortgagee. 

3.  Under  Section  7397,  L.  O.  L.,  declaring  that  every  conveyance 
made  with  the  intent  to  hinder,  delay  or  defraud  creditors  shall  be 
void.  Section  7400,  that  the  question  of  fraudulent  intent  shall  be 
deemed  a  question  of  fact,  and  Section  7401,  that  the  provisions  of 
the  chapter  shall  not  apply  to  a  bona  fide  purchaser  for  value  without 
notice,  a  mortgagee  of  one  who  acquired  property  through  fraud,  and 
then  encumbered  it,  takes  it  free  from  the  claims  of  the  original 
grantors  if  he  did  not  have  knowledge  of  the  fraud,  or  of  facts  suffi- 
cient to  put  him  on  inquiry.     (Bond  v.  Ellison,  634.) 

Mortgagee— Bona  Fide  Purchaser— Bvldence. 

4.  In  a  suit  to  set  aside  a  conveyance  and  mortgage  given  by  the 
grantee,  evidence  held  to  warrant  a  finding  that  the  mortgagee  was  not 
charged  with  notice  of  the  fraud  of  the  grantee,  his  grantor  in  pro- 
curing the  conveyance.     (Bond  v.  Ellison,  634.) 

MOTION. 

See  Appeal  and  Error,  14,  26. 
See  New  Trial,  1. 

For   Judgment   Notwithstanding   Verdict   mutt  be   Baaed   on  the 
Pleadings. 

See  Judgment,  4. 

MUNICIPAL  OOBPOBATIONa 

Municipal     Corporations — County     Beads— Maintenance— LegltfatiTe 
Authority— "Street.'' 

1.  Although  the  laying  out  or  opening  of  a  rural  road  is  under  the 
jurisdiction  of  the  County  Court,  or  the  laying  out  or  maintenance 
of  a  city  street  is  subject  to  the  control  of  a  common  council,  such 
highways  subserving  the  easement  of  passage  are  within  the  control 
of  the  legislature,  which  has  paramount  authority  over  them,  and 
may  grant  their  supervision  and  control  to  some  other  governmental 
agency;  so  that  a  charter  giving  a  city  control  of  its  "streets"  does 


782  iNmL 

not  authorize  it  to  assume  jurisdiction  over  a  county  road  passing 
through  its  territory.     (^Cole  v.  Seaside,  73.) 

Municipal  OoxporationB — Street  or  Oonnty  Boad — ^Determination. 

2.  In  determining  whether  a  way  in  a  city  is  a  street  or  a  county 
road,  resort  must  be  htid  to  the  intention  of  the  legislature  as  gath- 
ered from  the  city  charter,  the  general  Jaws,  and  the  whole  course 
of  legislation  on  the  subject.     (Cole  v.  Seaside,  73.) 

Monidpal  Oorporationa — Charter  Powers — Oonstmction. 

3.  The  courts  will  adopt  a  strict,  rather  than  a  liberal,  construc- 
tion of  the  charter  powers  of  municipal  corporations.  (Cole  v.  Sea- 
side, 73.) 

Municipal  Ck>rporatiOQ8 — ^Powers — In  General. 

4.  Municipal  corporations  can  exercise  no  powers  but  such  ai 
are  expressly  conferred  upon  them  by  the  act  by  which  they  are 
incorporated,  or  are  necessary  to  carry  into  effect  the  powers  so  con- 
ferred or  essential  to  the  objects  and  purposes  of  tne  legislature. 
(Cole  ▼.  Seaside,  73.) 

Municipal    Corporation»--Cliarter    ProTlsionB — Oontrol    of   Streets-* 
Oonnty  Boad. 

5.  Under  Article  XL  Section  2,  of  the  Constitution,  providing 
that  the  legislature  shall  not  enact,  amend  or  repeal  any  charter  giv- 
ing the  legal  voters  of  every  city,  etc.,  power  to  enact  their  charter, 
subject  to  the  Constitution  and  criminal  laws,  and  in  view  of  act 
of  February  24,  1903  (Laws  1903,  p.  262),  providing  a  general  scheme 
for  the  maintenance  and  control  of  county  roads  and  highways  in 
the  state,  declaring  penalties  for  various  violations  thereof  and  in 
effect  a  criminal  law  of  the  state,  a  municipal  corporation  incorporated 
by  Laws  of  1899,  page  953,  and  authorized  (Section  14,  subds.  17,  21) 
to  regulate  the  use  of  the  streets,  roads,  and  highways  and  to  provide 
for  the  grading,  repair  and  cleaning  of  streets,  alleys,  etc.,  and  under 
the  amendments  by  Special  Laws  of  1901,  page  795,  and  Special  Laws 
of  1903,  page  63,  given  the  same  powers,  and  by  its  initiative  charter, 
adopted  February  28,  1912,  given  the  same  powers  and  additional 
power  to  grade,  improve,  and  repair  the  highways,  streets,  avenues  and 
alleys,  to  divide  the  city  into  street  improvement  districts,  and  to  de- 
fray the  expenses  of  improvements  by  special  assessments,  without 
other  surrender  of  the  legislative  authority  over  county  roads  and 
rural  highways,  could  not  by  ordinance  take  jurisdiction  over  a  county 
road  passing  through  its  territory.     (Cole  ▼.  Seaside,  73.) 

Municipal  CorporationB — ^Public  Improvement — Assessment. 

6.  A  city,  whose  ordinance  assuming  jurisdiction  over  a  county 
road  passing  through  it  was  void,  had  no  power  to  impose  a  special 
assessment  upon  an  adjoining  owner's  property  to  pay  for  its  pro- 
jected improvement,  especially  in  view  of  the  provision  of  its  initia- 
tive charter  limiting  such  assessments  to  the  improvement  of  streets 
as  distinguished  from  roads  or  highways.     (Cole  t.  Seaside,  73.) 

Municipal    Corporations  —  Liability    for    Injuries  —  Supervision    of 
Wharves. 

7.  The  mere  fact  that  a  city  passed  an  ordinance  providing  for  a 
waterfront  committee,  who  should  have  general  supervision  and  con- 
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trol  of  all  wharves  and  dockf  within  the  citji  to  see  that  aU  laws,  ordi- 
nances and  regulations  governing  them  were  enforced,  etc.,  did  not 
render  the  municipality  liable  for  damages  resulting  from  the  negli- 
gence of  the  owner  of  a  private  wharf  when  a  foot-passenger  broke 
through  a  board.     (Husk  v.  Montgomery,  93.) 

Municipal  Corporations-— Port — ^Tazation— Validity — Statutes. 

8.  Under  Section  6121,  subdivision  9,  L.  O.  L.,  as  amended  bv  Laws 
of  1915,  page  65,  authorizing  a  port  to  levy  taxes  to  carry  out  the  pur- 
poses of  its  incorporation  and  to  collect  a  special  tax  sufficient  to  pay 
the  yearly  interest  on  any  outstanding  bonds,  together  with  any 
part  of  the  bonds  maturing  within  such  year,  the  levy  of  a  special 
tax  for  1916  when  no  outstanding  bonds  matured  until  1923  to  pay 
the  interest  on  the  bonds  and  to  provide  a  sinking  fund  to  pay  the 
principal  was  invalid.     (State  ex  reL  ▼.  Johnson,  107.) 

Municipal  Oorporations — ^Port — Taxation — ^ValiditQr— Budget. 

9.  Sueh  tax  was  also  wholly  invalid,  in  that  it  did  not  comply  with 
the  budget  law,  as  extended  by  Laws  of  1915,  page  297,  to  all  cor- 
porate organizations  having  power  to  levy  taxes,  and  making  it  un- 
lawful to  levy  taxes  without  a  previous  estimate  of  the  amount  of 
money  proposed  to  be  raised  by  taxation  for  the  ensuing  year,  and 
providing  for  publication  of  the  estimates  and  a  notice  of  the  time 
and  place  for  a  hearing  thereon.     (State  ex  rel,  v.  Johnson,  107.) 

Municipal  Oorporationa — ^Port — Taxation — Time  of  Levy — Statutes. 

10.  Section  6121,  L.  O.  L.,  defines  the  powers  exercisable  by  a  port, 
and  provides  by  subdivision  9,  as  re-enacted  by  Laws  of  1915,  page  65, 
without  substantial  change,  that  the  levy  shall  be  made  in  each  year 
in  time  to  be  extended  on  the  tax-rolls  with  the  state  and  county  tax 
to  be  collected  for  the  following  spring,  not  later  than  December  31st 
of  each  year.  Section  3610,  and  Sections  3586,  3605,  3612,  3662-3664, 
as  amended  by  Laws  of  1913,  page  325,  and  Sections  3669,  3682  as 
amended  thereby  and  by  Laws  of  1915,  pages  184,  405,  require  the 
assessor  to  prepare  an  assessment-roll  before  the  second  Monday  in 
September,  notice  that  the  board  of  equalization  will  meet  to  correct 
errors  in  the  roll  on  that  day,  and  provides  that  when  the  assessment- 
roll  is  corrected  it  shall  be  returned  to  the  county  assessor;  that  the 
County  Court  shall  at  its  December  term  in  each  year  levy  all  taxes 
which  it  is  required  to  levy,  and  makes  it  the  duty  of  each  public  cor- 
poration authorized  to  levy  a  tax  to  notify  the  county  clerk  and  assessor 
of  the  tax  levy  made  by  it  on  or  before  the  first  day  in  December  of 
each  year.  Held,  that  the  legislative  scheme  for  assessment  and  taxa- 
tion contemplated  that  a  port  should  levy  its  taxes  on  or  before  the 
first  day  of  December  in  each  year.     (State  ex  rel.  v.  Johnson,  107.) 

Municipal  Corporation — ^Port — Taxes— -Delay  in  Levy— Effect. 

11.  Sueh  provisions,  not  expressly  prohibiting  the  making  of  a  levy 
after  December  1st,  are  not  mandatory,  but  only  directory;  so  that, 
where  the  taxpayers  received  notice  of  the  tax  proposed  to  be  levied, 
and  every  step  was  taken  which  the  law  prescribes  for  their  protection, 
and  where  the  assessor  still  had  possession  of  the  assessment-roll 
on  December  31st,  so  that  he  received  notice  of  the  levy  on  December 
30th  in  time  to  make  an  extension  of  the  roll,  before  delivering  it  to  the 
tax  collector,  the  levy  made  on  that  date  should  have  been  extended 
to  supersede  a  former  invalid  levy.     (State  ex  rel.  ▼.  Johnson,  107.) 
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Municipal  CorporationB — Ordinances— Pleadlxif—KeceMlty. 

12.  An  objection  that  improvements  for  which  lieni  for  labor  and 
materials  were  claimed  were  not  constructed  according  to  the  citj  or- 
dinances cannot  be  considered  where  the  ordinance  was  not  pleaded  as 
required  by  Section  90,  L.  O.  L.,  nor  proved  by  a  certified  copy  thereof, 
though  city  officials  testified  that  the  work  did  not  comply  to  the  ordi- 
Dances.     (Dailey  v.  Cremen,  188.) 

Monidpal  Corporations — ^Tax  on  Property— Oaa  Franddae. 

13.  An  ordinance  of  the  City  of  Portland,  operating  under  a  legisla- 
tive charter  (8p.  Laws  1903,  p.  3)  requiring  every  person  or  corporation 
engaged  in  furnishing  gas  for  commercial  purposes  to  pay  the  city  a 
license  of  3  per  cent  of  the  gross  receipts  upon  its  business  within  the 
city,  could  not  be  sustained  as  a  tax  on  property,  because  the  city  could 
not  levy  a  property  tax  for  general  purposes,  except  on  the  property 
and  in  the  manner  pointed  out  by  general  laws.  (Portland  ▼.  Port- 
land Gas  ft  Coke  Co.,  194.) 

Monidpal   Corporatlona — Tax — Oonatitiitional  and  Btatntory  ProTi- 
iloni. 

14.  The  charter  of  the  City  of  Portland  (Sp.  Laws  1903,  p.  3),  Section 
3  of  which  granted  the  city  all  governmental  powers  except  those  ex- 
pressly conferred  on  other  public  corporations,  and  Section  74  of  which 
provided  that  the  enumeration  of  particular  powers  should  not  be  con- 
strued to  impair  any  general  grant  of  power  enacted  when  Article  XI, 
Section  5,  of  the  Constitution  declared  that  acts  of  the  legislative  as- 
sembly incorporating  cities  should  restrict  their  powers  of  taxation, 
and  prior  to  the  constitutional  amendments,  known  as  Section  2  of 
Article  XI  and  Section  la  of  Article  IV,  was  not  intended  to  vest  a 
power  of  taxation  at  large,  so  that  the  city  might  reach  out  and  assume 
the  power  to  tax  without  limitations  or  restrictions.  (Portland  v. 
Portland  Gas  ft  Coke  Co.,  194.) 

Mnnidpal  Corporations— Ordinance— Oonformity  to  Charter— Local, 
Special  and  Monidpal  Legislation. 

15.  Under  Article  IV,  Section  la,  of  the  Constitution  reserving  to  the 
voters  of  every  municipalitv  the  initiative  and  referendum  as  to  all 
local  and  special  municipal  legislation,  and  Article  XI,  Section  2,  con- 
ferring upon  a  city  the  power  to  enact  or  amend  its  charter,  subject  to 
the  Constitution,  it  is  necessary  for  a  city  to  trace  its  rights  to  legislate 
to  some  provision  of  its  charter;  the  words  "local,  special,  and  mu- 
nicip^  legislation*'  not  meaning  that  a  munidpality  can  legislate  unto 
itself  a  power  to  legislate.  (Portland  v.  Portland  Gas  ft  Coke  Co., 
194.) 

Mnnidpal  Corporations— Use  of  Streets— Natore  of  Pnrpose. 

16.  A  city  may,  by  ordinance,,  grant  to  a  person  the  right  to  trans- 
act any  business  on  the  streets  which,  without  such  permission,  might 
be  regarded  as  a  nuisance.     (Kurtz  ▼.  Southern  Pacific  Co.,  213.) 

Mnnidpal  Corporations— Power  to  Tax  Propertj— "'Asmsb''— Cooetitii. 
tional  and  Statutory  Provisions. 

17.  Article  I,  Section  32  of  the  Constitution,  requires  that  all  taxa- 
tion shall  be  equal  and  uniform,  and  Article  IX,  Section  1,  declares 
that  the  legislative  assembly  shall  provide  by  law  for  uniform  and 
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equal  rate  of  assessment  and  taxation,  and  prescribe  regulations  to 
secure  a  just  valuation  of  real  and  personal  propertj  for  taxation. 
Laws  of  1907,  page  485,  enacted  to  provide  a  more  equitable  system 
for  assessing  property  by  Section  2  (Section  3552,  L.  O.  L.)  defined 
property  subject  to  taxation,  and  by  Section  18  (Section  3586, 
L.  O.  L.)  defined  the  duty  of  the  county  assessor;  and  Laws  of  1907, 
page  458,  Section  15  (Section  3670,  L.  O.  L.),  provided  that  every  tax 
levied  by  an  incorporated  city  should  be  levied  on  property  therein 
assessed  upon  the  valuation  shown  by  the  assessment-roll  and  filed 
by  the  county  assessor;  and  Laws  of  1909,  page  345  (Sections  3614, 
3660,  L.  O.  L.),  created  a  board  of  state  taxing  commissioners,  with 
genera]  supervision  of  the  system  of  public  taxes  throughout  the  state 
provided  for  an  annual  assessment  of  the  property  of  electric  com- 
panies doing  business  in  more  than  one  county,  and  defined  property 
to  include  franchises.  The  legislative  charter  of  the  Cit^  of  Port- 
land (Sp.  Laws  1903,  p.  3)  by  Section  3  vested  the  city  with  general 
powers,  by  Section  73,  subdivision  21,  with  the  power  to  grant  license 
to  raise  revenue  or  for  regulation,  and  by  Section  114  authorized  it 
to  assess  all  property  not  exempt  from  taxation  according  to  an  esti- 
mate made  under  Section  285.  An  ordinance  required  every  person 
or  corporation  furnishing  electricity  to  pay  a  license  of  3  per  cent 
of  its  gross  receipts.  Held,  that  the  power  to  "assess''  did  not  mean 
to  value  property  for  taxation,  but  only  to  levy  a  tax,  and  that  the 
ordinance,  if  construed  as  imposing  a  tax  on  a  franchise  as  property, 
or  on  earnings  as  property,  was  void.  (Portland  t.  Portland  By.,  L. 
ft  P.  Co.,  271.) 

Monidpal  Corporatioiis — ^PowerB — Taxation. 

18.  A  city  possesses  no  inherent  power  to  tax,  and  the  grant  relied 
upon  must  be  evident  and  unmistakable,  and  all  doubts  will  be  resolved 
against  its  exercise  and  in  favor  of  the  taxpayers.  (Portland  v.  Port- 
land By.,  L.  ft  P.  Co.,  271.) 

Municipal  Corporations  —  Streets — Pnblic  Improvements — Notice  — 
Adegoacy. 

19.  A  notice  of  proposed  paving  particularly  describing  the  im- 
provement and  informing  all  persons  interested  that  the  cost  would 
be  assessed  against  abutting  property  is  adequate.  (Dennis  v.  WiUa- 
mina,  486.) 

Municipal  Ooiporations  —  Streets — Public  Improvements  —  Notice  — 
Adequacy. 

20.  Evidence  held  to  show  due  publication  of  an  adequate  notice  of 
a  proposed  street  improvement.     (Dennis  v.  Willamina,  486.) 

Municipal  Corporations — Streets — Public   Improvements — Ordinances 
— ^Adequacy. 

21.  Since  Willamina  Charter,  Section  65,  provides  that  each  abut- 
ting lot  shall  be  assessed  a  full  half  of  the  cost  of  street  improve- 
ments, an  ordinance  for  paving  is  valid,  though  its  body  does  not 
state  that  the  cost  will  be  assessed  against  the  property  benefited; 
the  owners  having  been  notified  thereof  by  the  improvement  notice 
and  being  presumed  to  know  the  charter  provisions.  (Dennis  v 
Willamina,  486.) 
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Municipal  Oocporiitioii»— Public  Imgroircmgat#— Be  Facto  Enginoir — 
Bcports. 

22.  Whert  tlie  city  and  the  paring  contractor  selected  a  de  facto 
city  engineer  as  arbitrator  in  their  contract,  his  reports  were  ad- 
missible in  suit  for  work  performed,  though  they  were  signed  as  city 
engineer,  and  the  city  was  without  power  to  appoint  an  engineer. 
(Dennis  ▼.  Willaminm,  486.) 

Municipal  Ckyrporatlons— Public  ImproTCfment^— Duties  of  OonndL 

23.  Since  by  Willamina  Charter,  Section  39,  the  city  recorder  is  clerk 
of  the  council  and  must  file  all  papers  presented  to  him  for  that 
purpose,  where  contractors  presented  reports  showing  completion 
of  work,  and  they  were  filed,  the  duty  of  the  council  was  to  act 
thereon,  and  neglect  to  act  for  seven  months  rendered  the  city  liable 
for  the  contract  price  of  the  work.     (Dennis  ▼.  Willamina,  486.) 

Municipal  Oorporationf — ^Public  Improvemonts— Payment. 

24.  When  the  expense  incurred  for  the  improvement  of  a  city 
street  is  to  be  paid  from  a  special  fund  to  be  obtained  by  an  assess- 
ment on  the  property  benefited,  a  neglect  of  the  municipality  to 
comply  with  any  requirements  of  the  charter,  essential  to  secure  such 
fund,  or  any  unreasonable  delay  in  enforcing  such  provisions  of  the 
fundamental  law  of  the  city,  or  a  failure  to  collect  or  pay  over  the 
money  within  a  reasonable  time,  renders  the  municipality  liable  in 
damages  for  the  cost  of  the  improvement.  (Dennis  v.  Willamina, 
486.) 

Municipal     Ctorporatlona — ^Public     Improyements— Actions— Pleading 
— Bnffldency. 

25.  Where  an  improvement  contract  made  an  engineer  sole  arbiter 
as  to  completion,  and  his  reports  showing  completion  were  not  as- 
sailed by  the  city,  its  answer  denying  liability  failed  to  state  a  de- 
fense, and  verdict  for  the  contractor  might  be  directed  and  the  city's 
evidence  rejected.     (Dennis  v.  Willamina,  486.) 

Municipal  Corporations — ^Powers  of  Common  Council — Construction  of 
Charter. 

26.  An  amendment  to  a  city  charter  authorised  the  common  council 
to  construct  a  standard  gauge  "railroad"  from  the  city  to  a  specified 
point  which  should  be  a  common  carrier  for  both  freight  and  passenger 
service,  and  for  that  purpose,  to  issue  and  sell  bonds,  and  directed  the 
council  to  contract  for  the  construction  thereof,  and  to  lease  the  rail- 
road upon  such  terms  and  for  such  periods'  as  to  it  might  seem  for  the 
best  interests  of  the  city.  Eeld,  that  this  contemplated  a  public 
utility,  or  a  complete  railroad  to  be  owned  by  the  city,  and  did  not 
contemplate  the  owning  or  leasing  by  the  city  of  a  part  of  a  railroad 
for  the  whole  distance,  or  all  of  it  for  a  portion  of  the  distance. 
(Hunter  v.  Boseburg,  588.) 

Municipal  Corporations— Fiscal  lianagement— Loaning  Credit  to  Pri- 
vate Parties. 

27.  Article  XI,  Section  9,  of  the  Constitution,  provides  that  no 
municipal  corporation  shall  become  a  stockholder  or  raise  money  for, 
or  loan  its  credit  to  or  in  aid  of  any  company,  corporation  or  associa- 
tion.    An  amendment  to  a  city's  charter  authorised  the  council  to 
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^  constmet  a  railroad  which  shonld  be  a  common  carrier^  and  for  that 

purpose  to  issue  and  sell  bonds  in  a  earn  not  exeeedinff  ISOO^OOOi  and 
tU  directed  the  council  to  contract  for  the  construction  of  the  railroad  and 

1^  to  lease  it.    The  council  made  a  contract  with  a  railroad  companj  and 

tr  a  lumber  company  whereby,  in  consideration  of  the  construction  of  the 

ff  railroad  by  the  railroad  company,  the  city  agreed  to  pay  1300,000  in 

money  or  bonds,  procure  the  right  of  way,  and  lease  the  road  to  the 
railroad  company.    The  contract  provided  for  payment  for  each  mile 
of  road  completed  and  bound  the  railroad  company  to  furnish  all 
\  material  for   operation,   maintenance   and   repair.    The  lumber   cor- 

ii  poration  agreed  to  equip  a  sawmill  for  operation.    The  railroad  com- 

I  pa»y  was  given  the  option  to  purchase  the  city's  interest  subject  to 

t  the  city's  right,  on  notice,  to  sell  to  other  parties,  in  which  case,  any 

g  sum  realized  above  the  cost,  and  any  deficit  in  operating  or  maintain- 

ing the  road  was  to  be  divided,  and  the  lumber  company's  rights  were 
to  be  guarded,  and  it  was  to  have  the  right  to  use  the  railroad.  Held, 
that  the  transaction  violated  the  Constitution  and  was  not  authorized 
by  the  charter.     (Hunter  v.  Boseburg,  588.)  * 

Municipal  Corporatloiis— Fiscal  Maaagamont— Loaning  Credit  to  Pit- 
rate  Parties. 

28.  The  option  given  the  railroad  company  to  purchase  the  city's 
interest  for  $300,000  at  any  time  within  sixty  years,  though  the  interest 
for  60  years  would  be  treble  that  amount,  showed  that  the  city  was 
attempting  to  raise  money  for,  or  loan  its  credit  to  or  in  aid  of  the 
corporations.     (Hunter  v.  Boseburg,  588.) 

Municipal  Corporations^— Fiscal  Management— Loaning  Credit  to  Pri- 
vate Parties. 

^9.  The  funds  of  a  municipality  are  for  public  purposes,  and  there 
is  an  inherent  condition  attached  to  all  public  utilities  constructed  at 
the  expense  or  on  the  credit  of  a  municipality  that  they  shall  be  public 
in  their  character.     (Hunter  v.  Boseburg,  588.) 

Monicipal   Corporations— Constitutionality   of   Contracts— Payor    of 
Electorate. 

30.  In  determining  the  constitutionality  of  contraets  made  by  a  city 
for  the  construction  of  a  railroad,  the  court  cannot  notice  the  fact  that 
many  of  the  voters  of  the  city  are  for,  and  only  a  few  against,  the 
contracts;  the  Constitution  being  a  shield  with  which  any  citizen  may 
ward  off  any  attempted  invasion  of  his  righti,  regardless  of  the  num- 
bers interested.     (Hunter  t.  Boseburg,  588.) 

See  Licenses,  6. 


See  Contracts,  i. 


M(ITUALIT7« 
NAMES. 


Names— -'Idem  Sonans.** 

1.  Li  a  tax  foreclosure  proceeding,  the  names  "Lewis**  and 
''Louis,"  under  common  usage  and  pronunciation,  were  "idem 
sonam"  which  rule  is  that,  if  two  names,  although  spelled  differently, 
sound  alike,  they  are  considered  as  the  same,  and  which  holds  if 
the  attentive  ear  finds  difficulty  in  distinguishing  them  when  pro- 
nounced, or  common  and  long-continued  usage  has  made  them  iden- 
tical in  pronunciation;  absolute  accuracy  in  spelling  names  is  not 
80  0». — 47 

/ 
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required  in  legal  proceedings,  u  the  Uw  does  not  regard  the  wpeU- 
ing  of  names  so  mneh  as  their  sound.     (Smith  v.  I>wi|^t|  1.) 

See  Taxation,  1.  I 

NATIONAL  BANX&  ^ 

See  Banks  and  Banking,  23,  25,  26.  * 

NEGATIVE  PBEGNAMT. 

See  Pleading,  13. 

NBaUOEirOB. 
See  Master  and  Servant,  2. 

NEW  TBIAIfc 

New  TtM— MlBcondact  of  Jtiry— Affldavlti— Heamy. 

1.  Affidavits^  of  the  plaintiff  and  his  counsel,  on  motion  for  new 
trial  as  to  misconduct  of  the  jurv  during  deliberation,  were  inad- 
missible as  necessary  hearsay.     (Hinkel  v.  Oregon  Chair  Co.,  404.) 

New  Trial — Ordlinda— Falsity  of  Jurors  Tastimony. 

2.  Where  the  falsity  of  a  juror's  testimony  on  his  primary  ex- 
amination as  to  material  matters  is  shown  by  competent  evidence, 
a  new  trial  should  be  granted  at  the  motion  of  the  losing  party. 
(Hinkel  v.  Oregon  Chair  Co.,  404.) 

New  Trial— Verdict— Impeachment  by  Jnron'  AftdaTita 

3.  The  affidavits  of  jurors  are  not  competent  evidence,  on  a 
motion  for  new  trial,  to  prove  the  misconduct  of  a  member  of  the 
jury,  while  such  body  was  deliberating,  by  stating  that  he  knew 
plaintiff,  had  seen  him  previously  injured,  and  that  the  present  liti- 
gation was  a  scheme  to  get  money  out  of  the  defendant  for  the 
former  injury.     (Hinkel  v.  Oregon  Chair  Co.,  404.) 

New  Trial— Overruling  Motion. 

4.  A  motion  for  a  new  trial  was  overruled  by  operation  of  law 
when  not  passed  on  'by  the  court  before  the  expiration  of  the  term. 
(Tucker  v.  Davidson,  254.) 

NONSUIT. 

See  Dismissal  and  Nonsuit^ 

NOTIOa 

See  Appeal  and  Error,  2,  16. 

See  Drains,  4. 

See  Mechanics'  Liens,  5-8. 

See  Municipal  Corporations,  19,  20. 

NXTIflANOB. 

Nuiaance — Injunction— Injury. 

1.  A  mere  tendency  to  injure  is  not  sufficient  to  warrant  equitable 
relief  against  an  alleged  nuisance,  though  it  is  not  necessary  to  a  right 
of  action  that  one  should  have  been  driven  from  his  dwelling  or  habita- 
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tion  by  the  alleged  nuisance,  and  a  reasonable  apprehension  of  damage, 
or  a  danger  wMch  is  apparent  and  real,  as  distinguished  from  an  im- 
aginary fear  of  injury  from  an  alleged  nuisance,  may  warrant  equitable 
relief.     (Phipps  v.  Rogue  River  Valley  Canal  Co.,  175.) 

See  Eminent  Domain,  1,  4. 

OBJECTIONS. 

See  Appeal  and  Error,  17,  21. 
See  Pleading,  5. 

OOCfXJPATION  TAX. 

See  Licenses,  6,  7. 

OFFICERS. 

See  Banks  and  Banking,  23,  24,  26. 
See  Corporations,  1, 

OPTION. 

See  Contracts,  6. 
See  Corporations,  9-9. 

OBAL  TBUSTa 
See  Trusts,  1-4. 

OBDINANCBS. 

See  Mechanics'  Liens,  1. 

See  Municipal  Corporations,  15,  21 

Necessity  for  Pleading  Ordlnancfls. 
See  Municipal  Corporations,  12. 

OBEOON  OASES. 

Applied,  Approved,  Cited,  Dlstlngnlslifld,  Followed  and  Oremilod  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OBEOON  CONSTITUTION. 

Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OBEOON  STATUTES. 
Cited  and  Construed  in  tbis  Volume. 

See  Tables  (Code  and  Session  Laws)  in  Front  of  this  Volume. 

PABOL  EVIDENCE. 

See  Evidence,  5-11. 

PABTIBS. 

Parties— Defect  of  Parties— Demurrer— Waiver. 

1.    Defect,  if  any,  in  not  making  a  party  the  execution  debtor  under 
sale  against  whom  the  plaintiff  in  ejectment  claimed,  appearing  on  the 
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face  of  the  pleadings,  could  have  been  presented  bj  demurrer  in  de- 
fault of  which  it  was  waived.     (Scholts  t.  Belberg,  668.) 

See  Appearance,  1. 

See  Banks  and  Banking,  15. 

See  Estoppel,  6. 

See  Jndgment,  5. 

PABTKEBUHIP. 

Fartnenliip— Actioni — ^Process. 

1.  In  an  action  against  G.  and  A.,  partners,  a  return  that  sum- 
mons was  served  on  defendants  by  delivering  to  and  leaving  with 
the  said  0.  and  A.  in  person  and  personally  a  copy  of,  etc.,  was  not 
ineffective  under  Section  61,  L.  O.  L.,  providing  that  when,  in  ac- 
tions against  defendants  jointly  liable,  service  is  on  one,  judgment 
may  be  had  against  all  so  far  as  it  may  be  enforced  against  joint 
property.     (First  Nat.  Bank  v.  Manassa,  53.) 

Pmrtnerdilp — ^Accounting— Eyldence — Sufficiency. 

2.  Evidence  held  sufficient  to  show  that  an  accounting  of  the  aflain 
of  a  former  partnership  had  been  had  prior  to  the  suit  seeking  an 
accounting.     (Haworth  v.  Jackson,  132.) 

FartnerBhlp — Dissolution — How  Affected — Sale  of  Interest. 

3.  The  sale  of  the  interest  of  one  partner  works  a  dissolution  of  the 
partnership,  regardless  of  whether  the  consent  of  other  partners  was 
obtained,  and  might  be  accomplished  at  any  time.  (Haworth  y.  Jack- 
son, 132.) 

Partnership — ^Action  Between  Partners — ^Brldence. 

4.  Evidence,  although  entirely  parol,  held  sufficient  to  establish 
partnership  relation.     (Minter  T.  hunter,  369.) 

Partnership-- Beal  Estate. 

5.  The  capital  advanced  by  a  partner  may  consist  as  well  of 
lands  or  goods  as  of  actual  cash.     (Minter  v.  Minter,  369.) 

Partnership — ^Beal  Estate. 

6.  While  at  law  title  to  land  cannot  be  vested  in  a  partnership 
as  such,  because  a  firm  is  not  a  person  competent  to  take  the  legal 
estate  in  realty,  yet,  especially  where  the  rights  of  strangers  are  not 
affected,  equity  will  convert  real  estate  into  personalty,  and  so  treat 
it  in  winding  up  the  concern,  although  the  legal  title  may  have  been 
vested  in  one  partner.     (Minter  t.  Minter,  8o9.) 

Agreement  Dissolving  Partnership. 
See  Evidence,  11. 

PAYBCBNT. 

See  Banks  and  Banking,  20-22. 
See  Municipal  Corporations,  24. 
See  Vendor  and  Purchaser,  8* 

PEBSONAL  INJUBISa 

See  Appeal  and  Error,  10~12« 
See  Damages,  1,  3,  5* 
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See  Eyidenee,  2. 

See  Highways,  3. 

See  Master  and  Servant,  1-7. 

See  Municipal  Corporations,  7. 

See  Trial,  2-5,  13. 

FI.EA  IK  ABATEMENT. 

See  Banks  and  Banking,  17. 
See  Trial,  8,  9. 

PLEADIKO. 

Pleading — Safllciency  of  Complaint — Oure  "by  Judgment, 

1.  A  complaint  declaring  upon  the  stated  account  that  defendant 
promised  to  pay  the  amount  found  due  upon  a  settlement  was  sufficient 
after  verdict  or  judgment.     (Smith  v.  Dwight,  1.) 

Pleading— Admission  lay  FaUnre  to  Dony. 

2.  Defendants  in  a  creditors'  suit  admitted,  by  failing  to  deny 
the  allegations  of  a  supplemental  petition,  that  a  judgment  had  been 
entered  in  plaintiiTs  action  at  law.     (First  Nat.  Bank  v.  Manassa,  53.) 

Pleading— Demurrer— Admission. 

3.  In  an  action  to  enjoin  defendant  city's  improvement  of  a  way 
and  the  enforcement  of  an  assessment  lien  against  tiie  plaintiff's 
premises,  the  averment  of  the  complaint  that  the  way  was  a  public 
county  road  or  highway  would  be  taken  as  true  on  demurrer.  (Cole 
V.  Seaside,  73.) 

Pleading— Cbange  of  Case— Amendments. 

4.  Where  the  plaintiff,  suing  for  breach  of  contract,  pleaded  ab- 
solute performance  on  his  part,  it  was  error,  after  all  the  evidence 
was  in,  to  permit  him  to  amend,  under  Section  102,  L.  O.  L.,  by  alleging 
incomplete  performance  due  to  alleged  wrongful  act  of  the  defendant; 
that  being  a  material  alteration  of  tactics.  (Camahan  Mfg.  Co.  v. 
Beebe-Bowles  Co.,  124.) 

Pleading — Objections — ^Insoffldency. 

5.  The  insufficiency  of  the  pleadings  to  state  a  cause  of  action 
may  be  raised  at  any  stage  of  the  litigation.  (Hawortk  v.  Jackson, 
132.) 

Pleading — Complaint — Conclusions. 

6.  A  complaint,  averring  that  the  conduct  of  the  defendant  husband 
had  amounted  to  continuous  and  willful  desertion  within  the  meaning 
of  the  statutes  of  the  State  of  Oregon  governing  divorce  proceedings, 
and  which  further  averred  that  the  spouses  had  lived  separately  for  a 
space  of  a  year,  does  not  show  a  desertion  for  a  period  of  one  year, 
which,  by  Section  507,  L.  O.  L.,  is  made  ground  for  a  divorce :  the  aver- 
ments relating  to  the  desertion  being  conclusions  of  law.  (Smythe  v. 
Smythe,  150.) 

Pleading— Bad  Complaint — Supplemental  Complaint— Oure. 

7.  An  original  complaint,  which  states  no  cause  of  action,  cannot 
be  remedied  by  a  supplemental  pleading  setting  up  matters  which 
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have  occurred  since  the  commencement  of  the  action.     (Clark  v.  Mor- 
rison, 240.) 

Plmuflng-^Demnrrer^  A  rtmlfMrionit. 

8.  In  an  action  to  recover  a  tax,  a  demurrer  to  defendant's  answer 
admitted  that  all  the  afSrmative  averments  in  the  answer  were  true. 
(Portland  v.  Portland  By.,  L.  k  P.  Co.,  271.) 

Pleadlnir— Beply— Admiasioiii. 

9.  Although  depositors  who  sued  the  bank  for  sums  deposited  ad- 
mitted by  the  reply  the  receipt  of  a  statement  of  account,  and  that 
they  signed  a  statement  to  the  bank  examiner  that  they  had  author- 
ized certain  loans,  such  matter  was  not  a  defense  to  the  action,  where 
they  further  alleged  and  proved  inaccuracies  in  the  statement  and 
fraud  in  securing  the  statement  to  the  examiner.  (Wells  v.  First  Nat. 
Bank,  329.) 

Pleading — Conclusioiia  of  Law. 

10.  Averments  that  defendant  knew  the  accusation  of  a  criminal 
complaint  to  be  untrue,  and  that  he  verified  it  as  bv  law  required, 
are  mere  conclusions  of  law,  and  not  allegations  of  fact.  (Fones  v. 
Murdock,  340.) 

Pleading— Denrarror— Waiver  by  Answer. 

11.  Where  a  general  demurrer  to  a  complaint  was  filed,  but  with- 
out argument  thereon  defendant  answered,  the  case  on  appeal  is  to 
be  determined  as  upon  the  sufKcieney  of  a  pleading  after  verdiet. 
(Minter  v.  Minter,  369.) 

Pleading— Defects  Waived  by  7«rdict. 

12.  After  evidence  has  been  received  on  averments  of  a  complaint 
which  are  merely  defective,  but  not  Insufficient  as  alleging  a  right  of 
action,  and  a  verdict  has  been  rendered  for  plaintiff,  the  complaint 
will  be  held  sufficient.     (Minter  v.  Minter,  369.) 

Pleading— Denial — ^Negative  Pregnant. 

13.  An  allegation  that  plaintiff  was  the  equitable  owner  of  one 
half  of  certain  real  property  by  virtue  of  an  oral  trust  agreement 
is  not  sufficiently  denied  by  a  conjunctive  and  literal  denitd,  but  is 
thereby  admitted,  though  under  Section  73,  L.  O.  L.,  denial  by  gen- 
eral traverse  would  have  been  permissible.     (Minter  v.  Minter,  369.) 

Pleading — Demnrrer— Admlaaion. 

14.  When  a  pleading  is  challenged  by  demurrer,  the  court  must 
assume  that  its  allegations  are  true.     (Paulson  v.  Weeks,  468.) 

Pleading — Admlaslona— Effect. 

15.  In  an  action  on  a  contract  for  the  sale  of  wheat,  where  the 
answer  affirmatively  admits  the  execution  of  the  instrument  set  forth, 
it  is  not  a  mere  admission  of  the  signing  of  the  paper,  but  that  such 
an  agreement  as  the  plaintiff  alleges  to  have  been  made  was  in  fact 
executed.     (Interior  Warehouse  Co.  v.  Dunn,  528.) 

Pleading— Oonstmction-Amblgaity. 

16.  In  construing  a  pleading  in  a  case  of  doubt,  when  considered 
on  demurrer,  that  construction  should  be  given  to  the  language  which 
is  most  favorable  to  the  opposite  party  and  against  the  pleader.  (In- 
terior Warehouse  Co.  v.  Dunn,  528.) 
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Pleading— Fraud — Showing  Facts. 

17.  When  fraud  is  relied  upon,  facts  showing  it  must  be  clearly 
alleged.     (Interior  Warehouse  Go.  v.  Dunn,  528.) 

Pleading— Adml8alon»— Failure  to  Deny. 

18.  A  failure  to  deny  can  be  held  as  an  admission  only  of  such 
matter  as  is  well  pleaded.     (Schultz  ▼.  Selberg,  668.) 

Pleading— Fact  or  Oonclosion. 

19.  In  such  answer  an  allegation  that  defendants  and  the  inter- 
vener "have  fraudulently  conspired  to  divest  plaintiff  of  her  rights 
in  and  to  said  property"  was  only  a  conclusion  of  law;  there  being  no 
facts  stated  upon  which  a  charge  of  fraud  could  be  based.  (Schultz 
V.  Selberg,  668.) 

See  Appeal  and  Error,  4,  17,  21. 

See  GontVacti  3,  10. 

See  Damages,  1. 

See  Divorce,  3. 

See  Ejectment,  1. 

See  Equity,  2. 

See  Libel  and  Slander,  1. 

See  Malicious  Prosecution,  3. 

See  Mandamus,  3-5. 

See  Municipal  Corporations,  25* 

See  Principal  and  Agent,  2,  3. 

See  Quieting  Title,  1-3. 

See  Sales,  2-4. 

See  Vendor  and  Purchaser,  1, 

Keceesity  for  Pleading  Ordinances. 
See  Municipal  Gorporations,  12. 

POUOB  POWEBw 

See  Constitutional  Law,  10. 

PORT. 

See  Municipal  Corporations,  8-11. 

POBTItAKD,  OHABTEB  OF. 

See  Portland  v.  Portland  Oas  ft  Coke  Co.,  194. 
See  Portland  v.  Portland  Ry.,  L.  ft  P.  Co.,  27L 

FBEMIXTMS. 

See  Insurance,  1. 

PBE8IDENTIAL  PRTMARIBS, 

See  Elections,  1. 

PBESUMPTIONB. 

See  Appeal  and  Error,  20,  22,  23. 
See  Constitutional  Law,  4. 
See  Evidence,  2. 
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In  OoUat«na  Proceadlnc* 
See  Judgment,  1. 

PBIKOIPAIi  AMD  AOBHT. 

Principal  and  Afent^Byidence— AdmlBslbilitj. 

1.  In  an  action  on  a  contract  emplojring  plaintiff  to  pnreliase  cattle 
for  defendant,  the  excluiion  of  evidence  that  the  defendant  did  not 
receive  anj  ox  the  cattle  wai  erroneous.  (Larkin  v.  Garstens  Packing 
Co.,  104.) 

Principal  and  Agoit^Plaadlng— Contract  bj  AgMit. 

2.  In  an  action  on  a  contract  for  the  tale  o^  wheat,  an  answer, 
setting  up  a  release  or  modification  of  the  contract  made  by  certain 
persons  alleged  to  have  been  agents  of  the  plaintiff,  which  contained 
no  allegation  that  they  were  general  agente  of  the  plaintiff,  or  that 
they  had  authority  tc  make  such  release  or  modification,  or  that  the 
plaintiff  knew  of  the  proceeding,  was  insufficient.  (Interior  Ware- 
house Co.  V.  Dunn,  528.) 

Principal  and  Agent— Action— Pleading. 

3.  In  an  action  by  or  against  a  principal,  on  contracts  executed 
through  his  agent,  the  contract  may  be  declared  on,  either  as  having 
been  made  by  the  principal  or  by  him  through  an  agent.  (Interior 
Warehouse  Co.  v.  Dunn,  528.) 

PBINOIPAL  AND  SUBBTT. 

Principal  and  Snrety— Actions  on  Bonds— Umltatlon. 

1.  Under  an  indemnity  policy  requiring  immediate  notice  of  acta 
of  the  employee  probably  involving  lose,  claim  for  loss  immediately 
after  discovery  oi  loss,  and  any  action  within  six  months  after  pre- 
sentation of  claim,  where  the  company  was  advised  by  telegram  of 
suicide  of  employee,  and  later  advised  by  letter  of  amount  of  loss, 
the  six  months  hega^n  to  run  from  the  date  of  the  letter,  not  the 
telegram.     (Seaside  v.  Oregon  Surety  ft  Casualty  Co.,  345.) 

Principal  and  Surety — ^Indemnity— Embesglement—'Trand." 

2.  In  suit  against  a  surety  company  on  bond  of  city  treasurer, 
who,  the  complaint  charges,  embezzled  and  stole  city  money,  it  is 
error  to  give  the  instruction,  **Fraud  is  not  pleaded  by  the  plaintiff 
and  therefore  you  must  disregard  the  same  in  the  trial  of  this  case, 
since  fraud  and  dishonesty  are  synonymous  terms.  (Seaside  v.  Oregon 
Surety  ft  Casualty  Co.,  345.) 

Principal  and  Surety — ^Bonds — Larceny  ctr  Bmbenlemeat. 

3.  Under  Section  1957,  L.  O.  L.,  as  to  conversion  of  public  moneys, 
the  burden  is  upon  an  officer  to  account  for  such  money  in  his  care, 
and  if  he  fails  to  do  so,  the  animus  furandi  is  inferable,  and  his  acta 
are  covered  by  a  bond  against  his  larceny  or  embezzlement.  (Seaside 
V.  Oregon  Surety  ft  Casualty  Co.,  345.) 

See  Subrogation,  1. 

PBIVATE  NUXaANOR 
See  Eminent  Domain,  4. 
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PBOBABLE  0AU8B. 

See  Malicious  Proseeution,  1,  2. 

PBOBATB. 

See  Wills,  1. 

FBOOSSa 

See  Summoiis. 

FUBLIOATIOK. 

Organization  of  Drainage  Diatricta. 
See  Drains,  2,  4. 

PUBLIO  IMPBOVBMEHmi 

See  Municipal  Corporaiions,  6,  19-25. 

QX7E8TION  FOB  JUBT. 

See  Account  Stated,  4,  J. 

See  Appeal  and  Error,  l9,  40*  ' 

See  Bills  and  Notes,  1. 

See  Commerce,  6. 

See  Contracts,  8. 

See  Master  and  Serrant,  2,  k 

QujLbTJLNO  TITIB. 

Quieting  Title— Oomplalnt — Sufficiency. 

1.  In  a  suit  to  quiet  title,  it  is  sufficient  to  allege  tbat  the  de- 
fendant claims  an  estate  or  interest  in  the  property  adverse  to  the 
plaintiflF,  and  call  upon  him  to  assert  the  nature  and  character  of 
such  estate  or  interest.     (McMaster  v.  Buby,  476.) 

Quieting  Title — ^Answer— Description  of  Property. 

2.  In  an  action  to  quiet  title,  an  answer,  setting  forth  any  de- 
scription by  which  the  property  may  be  identified  by  a  competent 
surveyor  with  reasonable  certainty,  either  with  or  without  extrinsic 
evidence,  is  sufficient.     (McMaster  ▼.  Buby,  476.) 

Quieting  Title — ^Anawer— Description  of  Property. 

3.  In  an  action  to  quiet  title,  the  complaint  described  the  land  as 
"the  south  half  of  block  one.  *  *  '*  The  answer  alleged  that  this 
description  covered  the  same  land  which  defendant  had  attached  and 
which  in  the  writ  was  described  as  "lots  3,  4,  5,  and  6,  in  block  1. 
*  *  "  Heldf  that  the  answer  was  good  on  demurrer.  (McMaster  t. 
Buby,  476.) 

EATZFIOATION. 

See  Corporations,  12. 

BEASONABLB  VAI.UB. 

See  Work  and  Labor,  1. 

BEOOBD. 

See  Appeal  and  Error,  8,  10. 
See  Courts,  1. 
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■tarti 


See  S&lee,  2. 

BEFOBMATIOir  OF  INSTBUMBNTa 
Bef onn»tion  of  Instnunents — ^Mutual  M1iitilrf»    liwnady. 

1.  Where  mutual  mistake  is  made  in  the  framing  of  a  contract, 
and  no  frand  appears,  the  remedy,  if  any,  i§  by  a  snit  to  refonn  the 
written  instrument.     (Interior  Warehouse  Co.  ▼•  Dunn,  528.) 

RET.BAgB. 

See  Banks  and  Banking,  10. 
See  Judgment,  3. 


See  Drains,  1. 
See  Statutes,  2,  3. 

BESTITUTION. 

See  Appeal  and  Error,  24,  34,  37,  39. 

BEVIBW. 

See  Appeal  and  Error,  4,  8,  18,  20,  22,  23,  25,  28,  32,  83,  40. 

B08EBUB0,  OHABTBB  OF. 

See  Hunter  v.  Bosebnrg,  588. 

8ALB8. 

Sales — ^Title  of  Holder  of  Porcliase-money  Note. 

1.  The  holder  of  a  purchase-money  note  for  personal  property  has 
no  special  property  in  such  personalty,  in  absence  of  a  snowing  that 
the  note  is  past  due.     (Haworth  v.  Jackson,  132.) 

Sales— Conditional  Sale — ^Bedemption— Pleading. 

2.  A  complaint,  in  an  action  for  a  partnership  accounting,  held  not 
capable  of  construction  as  one  for  the  redemption  of  the  personal  prop- 
erty involved  from  a  conditional  sale  contract.  (Haworth  v.  Jackson, 
132.) 

Salee — ^Actions  f<v  Breach — ^Pleading  Defenses. 

3.  In  an  action  at  law  on  a  contract  for  the  sale  of  wheat,  where 
the  defendant  admitted  the  execution  of  the  instrument,  and  alleged 
fraud  in  reducing  the  contract  to  writing,  in  that  he  agreed  to  deliver 
all  wheat  grown  with  certain  deductions  for  feed  and  seed,  while 
plaintiff's  agent  secured  his  signature  to  an  agreement  to  deliver  a 
stated  amount,  tellinff  him  that  the  plaintiff  would  not  exact  delivery 
of  the  full  amount  if  he  did  not  raise  it,  the  answer  did  not  contain 
sufficient  facts  to  constitute  a  defense  to  the  action  of  law,  or  justify 
a  conclusion  of  fraud  on  the  part  of  the  plaintiff.  (Interior  Warehouse 
Co.  V.  Dunn,  528.) 

Sales — ^Actions  for  Breach — ^Defenses. 

4.  In  an  action  on  a  contract  for  the  sale  of  wheat,  an  answer, 
alleging  a  release  or  modification  of  the  contract  made  by  persons 
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alleged  to  have  been  agents  of  the  plaintiff,  being  in  the  nature  of 
an  accentuation  of  another  claim  that  the  contract  was  other  than 
as  written,  was  not  sufficient  as  a  defense  in  itself.  (Interior  Ware- 
house Co.  ▼.  Dunn,  528.) 

See  Commerce,  1,  2,  5. 

See  Estoppel,  6. 

See  Execution,  4. 

See  Vendor  and  Purchaser,  3,  4,  6. 

Dttty  of  Purchaser  of  Bank  Stock. 
See  Banks  and  Banking,  7,  8. 

Foreign  Corporation  Making  Sales  by  Sample 
See  Corporations,  3. 

Sale  of  Corporation  Stock. 
See  Corporations,  5-9. 

Sales  in  Bulk. 

See  Fraudulent  Conveyances,  1-3. 

SEASIDE,  CHABTBB  OF. 

See  Cole  t.  Seaside,  73. 

SESSION  LAWS  OF  OBEGON. 

See  Table  in  Front  of  this  Volume. 

STATUTE  OF  FRAUDS. 

Frauds,  Statute  of— What  Contracts  must  be  Written— Leaseholds— 
Lms  Than  Tear. 

1.  Under  the  statute  of  frauds  (Section  808,  subd.  6,  L.  O.  L.)  mak- 
ing void  unless  in  writing  leaseholds  in  realty  for  periods  longer  than 
one  year,  relinquishment  of  leaseholds  for  the  period  of  one  year  need 
not  be  in  writing.     (McDaniels  v.  Harrington,  628.) 

Frauds,  Statata  of— What  Contracts  must  be  Written — ^Esecated  Con- 
tract. 

2.  Where  a  contract  to  relinquish  a  leasehold  for  the  period  of  one 
year,  though  not  in  writing,  was  wholly  executed,  defendant  could  not 
rely  on  the  statute  of  frauds  to  defeat  payment  he  agreed  to  make 
for  the  relinquishment;  the  statute  seldom  being  applied  to  executed 
contracts.     (McDaniels  v.  Harrington,  628.) 

STATUTES. 

Statutes — Construction— Intent  of  Legislature— Punctuation. 

1.  Under  Section  716,  L.  O.  L.,  providing  that  in  construing  a 
statute  the  intention  of  the  legislature  must  be  pursued,  if  possible, 
punctuation  marks  may  be  referred  to  to  aid  in  ascertaining  the  legis- 
lative intent,  but,  if  necessary  to  discover  the  true  meaning  of  a 
statute,  courts  will  disregard  the  punctuation,  or  even  repunctuate. 
(Sargent  v.  American  Bk.  &  T.  Co.,  16.) 
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Stttntai—BepMl  by  ImpUcatioii. 

2.  Th«  repeal  hj  impliemtioii  of  a  former  hj  a  Utter  aet  k  not 
faTored.     (Portland  t.  Portland  Gaa  A  Coke  Co.,  194.) 

gtatcti    Bopeal  by  TmtHettkm. 

3.  Repeals  by  implication  are  not  favored.  (Portland  v.  Portland 
Ry.,  L.  A  P.  Co.,  S710 

dtatotaa— Oonttmctioii— LeglaiatiTa  Dedgnatton. 

4.  While  not  absolutely  controlling,  the  legisIatiTO  designation  is 
an  important  factor  in  determining  the  eharaeter  of  a  tax  imposed. 
(Portland  t.  Portland  By.,  L.  A  P.  Co.,  271.) 

Statntea— TitU  of  Act—Bntfirimtf. 

5.  Laws  of  1915,  page  540,  entitled  "An  aet  to  proride  for  tba 
organization  of  drainage  districts,  for  the  eonstmction,  operation  and 
maintenance  of  drainage  systems,  for  the  payment  of  the  cost  of  sneh 
systems  and  expenses,"  etc.,  has  a  title  sufficiently  broad  to  warrant 
the  issuance  of  bonds.  (State  ex  reL  t.  Nysta-Areadia  Drainage  Diit., 
524.) 

8ee  Appeal  and  Error,  16,  81,  84-37,  89. 

See  Constitutional  Law,  8,  9* 

See  Corporations,  L 

See  Drains,  1-3. 

See  Eminent  Domain,  6* 

See  Execution,  2. 

See  Fraudulent  Conveyancef,  1. 

See  Gas,  2-4. 

See  Interest,  2,  8. 

See  Judgment,  2. 

See  Mandamus,  3,  6. 

See  Mechanics'  Liens,  3,  4. 

See  Municipal  Corporations,  8,  10, 17. 

See  Taxation,  1-4,  7. 

See  Waters  and  Watercourses,  1,  2. 

State  Statntei  8aq;>ended  bj  National  Bankrnptoy  Act. 

See  Bankruptcy,  1,  2. 

8TO0S. 

See  Corporations,  5-9. 
See  Interest,  1. 

Validity  of  Fnrcbase  of  Stock  by  Bank. 

See  Banks  and  Banking,  3. 

STOOXHOLDEBa 

Liability  of  Stockholders. 

See  Banks  and  Banking,  1,  4,  10. 


See  Eminent  Domain,  8. 

See  Licenses,  2,  3. 

See  Municipal  Corporations,  1,  2,  6,  16,  19-21« 
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SUBBOOATIOK. 

Subrogation— Principal  and  Surety. 

1.  Where  the  surety  pays  a  liability  on  the  bond,  it  becomes  sab- 
Togated  to  all  the  rights  of  the  perion  indemnified.  (U.  8.  Fidelity 
Co.  ▼.  U.  S.  Nat.  Bank,  361.) 


8ee  Divoree,  1. 

See  Judgment,  8. 
See  Partnership,  1« 


SUIT  MONET. 
SUMMONS. 


SUPEBSEBEAS. 

a*e  Appeal  and  Error,  87,  38. 

SITPEBVISOBSL 
Of  Drainage  DistrietBL 
See  Drains,  5. 

SUPPLEMENTAL  PLEADINO. 

See  Pleading,  7. 

TAXATION. 

Taxation— Tax  Sale — Name — Statute. 

1.  Under  Section  3586,  L.  O.  L.,  providing  that  no  assessment 
shall  be  invalidated  by  a  mistake  in  the  names  of  the  owner  of  real 
property  assessed,  Section  3701,  providing  that  no  assessment  for 
taxes  shall  be  considered  illegal  on  account  of  any  irregularity  in 
the  changing  or  listing  the  taxes  to  any  other  name  than  that  of 
the  owner,  and  Section  3710,  providing  that  any  judgment  for  the 
sale  of  real  estate  shall  estop  all  parties  from  raising  any  objection 
thereto  or  to  a  tax  title  based  thereon  which  existed  before  such 
judgment,  and  could  have  been  presented  as  a  defense  to  an  appli- 
cation therefor,  a  tax  foreclosure  was  not  void  because,  where  the 
true  name  of  ''Lewis"  L.  Smith  was  written  on  the  complaint,  a  copy 
of  which  was  served  with  the  summons,  the  summons  itself  was 
directed  to  "Louis"  L.  Smith,  where  it  was  not  claimed  that  the 
tax  had  been  paid  or  that  the  property  was  not  liable  to  tax  levy. 
(Smith  V.  Dwight,  1.) 

Taxation — Tax  Sale — ^Description  of  Property — Statute. 

2.  The  description  in  an  assessment-roll  of  80  acres  designated 
as  the  "NE.  of  SE.14  and  SE.  of  NE.%,"  omitting  the  "%,"  was  an 
abbreviation  permitted  by  Section  3598,  L.  O.  L.,  permitting  an 
abbreviation  in  the  description  of  lands  assessed,  as  anyone  reading 
the  description  could  not  fail  to  understand  what  land  was  assessed, 
and,  at  most,  it  was  a  mere  irregularity.     (Smith  v.  Dwight,  1.) 

Taxation — Tax  Deed— -Acknowledgment — Statute. 

3.  Under  Section  3702,  L.  O.  L.,  providing  that  a  sheriff's  tax  deed 
shall  be  recorded  "without  the  sealing,  witnessing,  or  acknowledg- 
ment,'' the  recording  officer  is  simply  required  to  take  official  notice 
of  the  sherifTs  sig^atur^,  and  it  is  not  necessary  that  his  deed  be 
acknowledged  or  witnessed.     (Smith  v.  Dwight,  1.) 
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TazAtloii— Ttt  8ale— Whole  or  Put— Statute. 

4.  Under  Section  3701,  L.  O.  L.,  providing  that  at  a  tax  sale 
the  person  offering  to  pay  the  amount  due  on  each  tract  for  the 
least  quantity  shall  be  the  purchaser  of  such  quantity,  which  shall 
be  taken  from  the  east  side  of  such  tract,  and  the  remainder  dis- 
charged from  the  lien,  a  sheriff's  tax  sale  of  a  quarter-section  of 
land  valued  at  $7,000  for  taxes,  and  interest,  amounting  to  $110.60, 
without  showing  that  the  land  was  offered  for  sale  in  accordance 
with  the  law  or  whether  the  eastern  or  what  parcel  was  first  of- 
fered, or  in  how  many  parcels  or  for  what  the  several  parcels  were 
sold,  in  view  of  the  finding  that  the  purchaser  was  the  only  bidder, 
was  inequitable  and  unconscionable.     (Smith  v.  Dwight,  1.) 

Taxationr— Action  to  Try  Tax  Title — ^Payment  of  Assessment. 

5.  Where  the  property  of  a  person  is  subject  to  a  tax  under  the 
law,  he  must  coiiform  to  the  requirements  of  equity  and  pay  the 
assessment  before  he  can  successfully  maintain  a  suit  to  defeat  a 
tax  title  outstanding  against  his  land.     (Smith  v.  Dwight,  1.) 

Taxation — ^Tax  Deed — ^Burden  of  Proof — ^Irregolarlty. 

6.  Under  Section  3709,  L.  O.  L.,  making  a  sheriff's  tax  deed 
prima  facie  evidence  that  the  sale  was  legally  conducted,  the  owner 
has  the  burden  of  proving  irregularity,  and  his  showing  that  an 
entire  quarter-section  valued  at  $7,000  was  sold  for  liens  totaling 
to  $110  overcame  the  prima  facie  showing  of  regularity.  (Smith  t. 
Dwight,  1.) 

Taxation — Correction  of  Boll — Statntes. 

7.  Under  Section  3678,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
333,  providing  that,  whenever  in  the  collection  of  taxes  the  officer 
havlpff  charge  of  the  rolls  shall  discover  errors,  he  may  properly  cor- 
rect them  to  conform  to  the  facts  as  may  be  necessary  to  make  such 
assessment  regular  and  valid,  the  sheriff,  having  an  assessment-roll 
of  an  invalid  port  tax  not  extended  by  the  assessor,  might  be  re- 
quired to  extend  a  subsequent  valid  tax.  (State  ex  rel.  v.  Johnson, 
107.) 

Taxation — ^Property  Tax—Validity. 

8.  Wliere  an  ad  valorem  tax  is  levied  on  property,  in  the  absence 
of  statutory,  charter  or  constitutional  provisions,  the  only  limitations 
to  the  exercise  of  power  to  tax  are  the  necessities  of  the  public 
treasury.     (Portland  v.  Portland  By.,  L.  &  P.  Co.,  271.) 

See  Constitutional  Law,  3,  4. 

See  Gas,  1-4. 

See  Licenses,  1,  4-10. 

See  Municipal  Corporations,  8-11,  13,  14,  17,  18. 


See  Appeal  and  Error,  16,  21,  39. 

See  Attachment,  4,  6. 

See  Contracts,  8. 

See  Corporations,  8,  9. 

See  Limitation  of  Actions,  !• 
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TITLB. 
Of  Hold«r  of  PnrchMe-Tnonay  Note. 

See  Sales,  1. 

BoAciency  of  Title  of  Act. 
See  Statutes,  5. 

TRIAL. 

Trlftl — ^InstnictioiiB  Wlthont  tlie  Issaes. 

1.  Instructions  regarding  the  standard  of  deeision  of  umpires  l^eXd 
erroneous  in  action  for  breach  of  contract  as  not  referable  to  any 
issue  properly  raised  by  the  pleadings.  (Gamahan  Mfg.  Co.  ▼.  Beebe- 
Bowles  Co.,  124.) 

Trial — ^Iii8tnictioii8— Bvidence. 

2.  Evidence  helSL  insufficient  to  warrant  a  requested  instruction  on 
the  contributory  negligence  of  a  logger  injured  by  the  rebound  of  a  log 
negligently  hauled  against  a  tree,  which  struck  him;  there  being  no 
evidence  that  he  knew  of  the  danger  or  had  been  warned.  (Nordin 
V.  Lovegren  Lumber  Co.,  140.) 

Trial— Instructions— Eyidence. 

3.  Evidence  held  insufficient  to  warrant  a  requested  instruction  on 
a  logger's  assumption  of  the  risk  from  moving  logs,  in  the  absence 
of  warning  or  knowledge  of  the  specific  danger  by  which  he  was  in- 
jured.    (Nordin  v.  Lovegren  Lumber  Co.,  140.) 

Trial — Instmctions — ^Repetition. 

4.  Error  cannot  be  predicated  on  failure  to  give  requested  instruc- 
tions already  covered  substantially  in  the  general  charge.  (Nordin 
V.  Lovegren  Lumber  Co.,  140.) 

Trial — Cautionary  Instmctions — ^Discretion  of  Court. 

5.  The  giving  of  cautionary  instructions  against  the  jurors'  allow- 
ing their  sympathies  to  influence  their  verdict  is  within  the  discretion 
of  the  court.     (Nordin  v.  Lovegren  Lumber  Co.,  140.) 

Trial— Verdict — Snfflclency. 

6.  The  rule  that  the  court  may  disregard  clerical  errors  in  a 
verdict  where  the  intention  of  the  jury  is  obvious  could  not  be 
applied  to  a  verdict  finding  for  plaintiff  against  ''the  defendant" 
in  an  action  against  several  defendants,  where,  under  the  circum- 
stances of  the  case,  it  could  not  be  determined  whether  the  iurv 
intended  to  find  against  more  than  one  defendant,  or,  if  so,  which 
ones.     (Wilson  v.  Livestment  Co.,  233.) 

Trial — ^Direction  of  Verdict— Undisimted  Evidence. 

7.  Where  defendant  presented  no  evidence  on  the  issue  of  the 
attorney's  fees  to  be  allowed  for  the  collection  of  a  note  according 
to  its  stipulation,  the  court  properly  directed  a  verdict  for  the  plain- 
tiff.    (Sanford  v.  Hanan,  266.) 

Trial— Flea  in  Abatement— Order  of  Trial. 

8.  Under  Section  6709,  L.  O.  L.,  providing  that  a  plea  that  a 
foreign  corporation  has  not  paid  any  taxes  or  fee  required  by  the 
law  of  this  state,  and  which  is  then  due  and  payable,  may  be  inteS 
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posed  at  any  time  before  trial  upon  the  merits,  and  if  isene  be 
joined  npon  sneh  plea,  it  shall  be  tried  first,  where  the  defendant  al- 
leged that  the  plaintiff  was  a  f orei^  eorporation  transacting  bosiness 
within  the  state,  and  had  not  complied  with  the  statutory  require- 
ments relating  to  foreign  corporations,  the  plea  in  abatement  most  be 
tried  before  the  trial  on  the  merits.  (Vermont  Farm  Mach.  Co.  t. 
Hall,  308.) 

Trial— Plea  In  Abatement— Order  of  Trial. 

9.  Under  Section  6709,  L.  O.  L.,  directing  that  a  plea  in  abatement 
in  an  action  by  a  foreign  eorporation  when  issne  is  joined  thereon, 
shall  be  tried  before  the  merits,  where  they  were  heard  together  with- 
out objection,  the  plea  in  abatement  should  have  been  separately  sub- 
mitted to  the  jury.     (Vermont  Farm  Machl  Go.  t.  Hall,  308.) 

Trial— Direction  of  Verdict    Oiwiindi. 

10.  Where  the  one  on  whom  the  burden  of  proof  rests  fails  to  pro- 
duce any  evidence,  direction  of  verdict  for  the  adverse  party  ia 
proper.     (Wells  v.  First  Nat.  Bank,  329.) 

Trial— Trial  to  Ooort— WalTer  of  Jury. 

11.  Where  motion  for  nonsuit  was  overruled,  and  defendant  re- 
fused to  introduce  testimony,  and  plaintiffs  moved  for  directed  ver- 
dict, both  sides  waived  jury  trial,  and  the  caae  stood  for  decision 
by  the  court.     (Wells  v.  First  Nat.  Bank,  329.) 

Trial— Verdict— Affldayita  of  Jurors  to  Tmpeach. 

12.  The  affidavit  of  a  juror  cannot  be  received  to  impeach  the  ver- 
dict.    (Hinkel  v.  Oregon  Chair  Co.,  404.) 

Trial — ^InjnrieB  to  Servant— Actions— Inatmctiona. 

13.  In  a  personal  injury  action  by  a  servant  hurt  by  the  live 
rollers  carrying  timbers  to  a  saw,  the  court  charged  that  plaintiff 
alleged  he  was  injured  through  the  negligence  of  defendant,  but  it 
was  for  plaintiff  to  so  prove  by  a  preponderance  of  the  evidence, 
and  that  negligence  was  the  doing  of  something  which  a  man  of 
ordinary  prudence  would  not  do  under  all  the  existing  circumstances; 
ordinary  prudence  beine  the  criterion.  The  court  also  charged  that, 
if  defendant  owned  and  had  charge  of  the  machinery,  and  the  work 
involved  a  risk  to  employees,  particularly  to  plaintiff,  and  defend- 
ant did  not  use  every  care  and  precaution  which  was  practicable, 
limited  oiUy  bv  the  necessity  of  preserving  the  efficiency  of  the 
machine,  and  that  defendant  was  negligent  as  alleged  in  plaintifTs 
complaint,  and  that,  if  the  nef^ligence  of  plaintiff  himself  contributed 
to  the  injury,  such  contributing  negligence  was  not  a  defense,  but 
might  be  taken  into  account  in  fixing  the  amount  of  damages  to  be 
recovered  by  plaintiff.  Held  that,  though  plaintiff's  cause  of  action 
was  based  on  the  Employers'  Liability  Act  (Laws  1911,  p.  16),  the 
instructions,  taken  as  a  whole,  were  not  erroneous,  notwithstanding 
ordinary  prudenco  is  not  the  criterion  of  liability  under  the  act. 
(Hudson  V.  Brown  Lumber  Co.,  506.) 

Trial— Instmctiona— Details  of  Accoonta. 

14.  It  is  not  necessary  for  the  court  to  instruct  that  certain  items 
of  a  long  account  were  admitted,  where  it  would  require  perusal  of 
the  testimony  to  verify  the  instruction,  the  jury  being  presumed  to 
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be  as  capable  of  remembering  and  understanding  tiie  testimony  at  tiie 
judge.     (McDaniels  v.  Harrington,  628.) 

See  Account  Stated,  1« 
See  Criminal  Law,  8. 

TBOVEB  AND  00NVBB8I0H!. 

See  Banks  and  Banking,  1,  12. 

TRUSTS. 

Tmsts— Declaration  of  Tnut— Necessitj. 

1.  Under  Section  804,  L.  O.  L.,  declaring  tbat  no  interest  in  real 
property  other  than  a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power,  can  be  created  or  declared  otherwise  than  by  operation 
of  law  or  by  a  conveyance  or  other  instrument  in  writing,  no  trust  can 
arise  in  moneys  realized  from  the  sale  of  land  held  under  a  parol  trust, 
where,  after  the  sale,  there  was  no  declaration  of  trust,  the  parol  trust 
being  invalid.     (Johnson  v.  McEenzie,  160.) 

Trusts — Oral  Trusts— Validity. 

2.  Where  plaintiff  averred  that  she  conveyed  realty  to  defendant 
under  an  agreement  that  he  should  sell  the  property,  and  reimbursing 
himself  for  advances,  pay  plaintiff  the  balance,  and  defendant  gener- 
ally denied  the  averments  of  the  complaint,  plaintiff,  having  the  bur- 
den  of  proof  cannot  recover  by  showing  a  parol  agreement  to  pay  her 
the  balance.  Sections  804,  808,  L.  O.  L.,  declaring  that  no  interest  in 
real  estate,  nor  any  trust,  can  be  created  or  declared  save  by  operation 
of  law,  or  by  a  conveyance  or  other  instrument  in  writing,  and  that 
every  agreement  relating  to  any  interest  in  land  shall  be  void,  unless 
in  writing,  or  some  note  thereof  be  signed  by  the  party  sought  to  be 
charged.     (Johnson  v.  McEenzie,  160.) 

Trusts — Creation — ^Absolute  OonTeyance— Parol  Tmst — ^Time  of  Crea- 
tion. 

3.  A  parol  trust  can  be  imposed  upon  land  conveyed  by  deed  abso- 
lute on  its  face  only  contemporaneously  with  the  execution  of  the  con- 
veyance.    (Fellman  v.  Fellman,  169.) 

Trusts— Parol  Trust— Declaration  by  Orantor-— Sufficiency  of  Evidence. 

4.  In  suit  to  establish  a  parol  trust  in  land,  evidence  held  to  show 
that  no  trust  was  declared  when  defendant's  grantor  executed  the  deed, 
absolute  on  its  face,  and  also  that  none  was  in  contemplation  at  such 
time.     (Fellman  v.  Fellman,  169.) 

See  Waters  and  Watercourses,  3. 

UNDEBTAKIKQ. 

See  Appeal  and  Error,  1,  2,  6,  7,  13,  34,  86-39. 
See  Principal  and  Surety,  1,  3. 

UVILATEBAL  OBUOATIOK. 

See  Contracts,  6* 
so  Or. — id 
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VENDOIfc  AMD  P17BOHA8EB. 

Vendor  and  Porchaiar— Bemodlet  of  Vendor— Beoororj  <tf  Land. — 
Pleading  and  l8Bue& 

1.  A  complaint  in  a  vendor's  suit  alleging  that  the  pnrchase  price 
was  $7,000,  that  $2,000  was  paid  when  the  contract  was  signed,  that 
the  balance  was  payable  on  or  before  different  dates  in  four  instalf* 
ments,  the  first  two  of  which  had  been  paid,  and  asking  a  foreclos- 
ure of  the  contract  for  default  on  the  third  installment  amounting 
to  $300  maturing  November  1,  1913,  and  due  and  unpaid,  although 
the  interest  had  been  partly  paid,  and  an  answer  denying  that  any 
installment  was  overdue,  averring  that  the  first  three  installments, 
amounting,  principal  and  interest,  to  $695,  had  matured,  and  that  the 
vendor  had  been  paid  $1,065,  with  a  reply  that  after  the  making  of 
the  contract  the  vendor  received  $1,006.64,  applied  as  directed  by 
the  persons  making  the  payment,  with  the  result  that  the  three  in- 
stallments had  not  been  paid,  raised  an  issue  for  the  court  as  to 
whether  a  default  had  occurred,  to  be  ascertained  only  upon  hearing 
the  evidence,  so  that  a  dismissal  of  the  suit  was  error.  (Mattson  v. 
Dresser,  47.) 

Vendor    and    Parchaaer— Remedy    of    Vendor— -Foredoenre— Belief 
Granted. 

2.  In  such  case  the  court,  on  determining  that  the  vendor  was 
entitled  to  a  foreclosure,  would  have  the  right  to  fix  a  reasonable 
time  for  the  payment  of  the  balance  of  the  purchase  price,  and  might 
consider  the  circumstance  that  the  vendor  had  received  more  than 
the  purchaser  was  obliged  to  pay  in  fixing  such  time.  (Mattson  v. 
Dresser,  47.) 


Vendor  and  Pnrchaser— Contract  of  Sato— PtTment  of  Tazei— Waiyer. 

3.  Under  a  contract  for  the  sale  of  land  providing  for  payment  of 
the  purchase  price  in  installments  and  a  forfeiture  for  default  of  con- 
ditions, an  acceptance  by  the  vendor  of  payment  by  a  surety  of  a  note 
given  for  part  of  the  price  did  not  indicate  an  intention  on  the  part 
of  the  vendor  to  waive  performance  by  the  purchaser  of  a  condition 
of  the  contract  requiring  it  to  pay  the  taxes  when  due.  (Mitchell  v. 
Hughes,  574.) 

Vendor  and  Purchaser — Contract  of  Sale — ^BstoppeL 

4.  Since  an  estoppel  arises  where  the  act  or  declaration  of  one 
party  has  misled  another  to  his  prejudice  in  doing  or  failing  to  do  an 
act,  such  acceptance  from  the  surety  did  not  estop  the  vendor  from 
claiming  the  performance  by  the  purchaser  of  the  conditions  of  the 
contract  requiring  her  to  pay  taxes  when  due.  (Mitchell  v.  Hughes, 
574.) 

Vendor  and  Purchaser— Remedy  of  Vendor. 

5.  Under  an  agreement,  in  a  contract  for  the  sale  of  land  for  a 
price  payable  in  installments,  that  on  default  of  any  payment  or  condi- 
tion of  the  contract  all  payments  should  be  forfeited  to  the  vendor, 
the  parties  having  agreed  upon  their  own  remedy  for  a  breach,  the 
remedy  is  exclusive,  and  the  vendor  cannot  compel  the  purchaser  to 
pay.     (Mitchell  v.  Hughes,  574.) 
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Vendor  and  Parchaser— Contra^  of  Sale— Breach. 

6.  Since  under  such  contracts,  as  in  other  cases,  neither  party  can 
repudiate  or  cancel  the  contract  for  one  purpose  and  insist  upon  its 
continued  effect  for  another  purpose,  the  purchaser  cannot  claim  the 
right  to  possession  and  at  the  same  time  denj  his  obligation  to  per- 
form.    (Mitchell  V.  Hughes,  574.) 

Vendor  and  PnrdiaBer— Contract — Time — ^Essence  Olaoae — Walrer. 

7.  Where  a  contract  for  the  sale  of  land  provides  for  payment  by 
installments,  and  a  forfeiture  of  all  previous  payments  upon  default 
of  any  condition  of  the  contract,  since  courts  do  not  favor  forfeitures, 
if  default  occurs  any  acts  or  words  showing  recognition  of  the  con- 
tract  as  still  binding  will  be  deemed  a  waiver  of  the  time  clause,  and 
forfeiture  cannot  be  thereafter  declared  at  the  option  of  the  vendor, 
without  notice  and  reasonable  time  afforded  to  perform.  (Mitchell  v. 
Hughes,  574.) 

Vendor  and  Porchaaer— Oontract^— Bemedy.  ^ 

8.  In  such  a  case,  where  the  vendor  undertakes  to  declare  a  for- 
feiture without  affording  reasonable  time  after  notice,  courts  of 
equity  will  exercise  jurisdiction  to  determine  what  is  due,  and  what 
a  reasonable  time  would  be.     (Mitchell  v.  Hughes,  574.) 

Vendor  and  Purchaser — Contract— Default  of  Vendor. 

0.  Where  such  a  vendor  has  wrongfully  deprived  the  purchaser 
of  opportunity  to  perform,  or  rendered  that  performance  unavailing, 
money  theretofore  paid  in  reliance  upon  such  contract  will  be  re- 
funded, less  the  value  of  use  and  possession.  (Mitchell  v.  Hughes, 
574.) 

Vendor  and  Pnrcluuier--Contract— Default  of  Vendor. 

10.  In  such  a  case  the  courts  will  not,  however,  require  that  to  have 
been  done  which  would  have  been  vain  or  useless,  nor  interfere  with 
the  freedom  to  contract,  whatever  the  contract  may  be,  so  long  as 
the  parties  contract  knowingly,  and  there  was  no  fraud,  duress  or 
other  acts  vitiating  the  contract.     (Mitchell  v.  Hughes,  574.) 

Vendor  and  Pnrchaaer — Contract — ^Breach. 

11.  And  though  the  failure  to  perform  is  due  to  inability,  so  long 
as  such  inability  is  not  due  to  violation  of  the  contract  by  the  vendor, 
its  effect  is  the  same  as  a  voluntary  refusal,  since  the  courts  cannot 
alter  contracts  or  impose  different  term^  than  those  the  parties  have 
stipulated.     (Mitchell  v.  Hughes,  574.) 

Vendor  and  Purchaser— Contract— Walrer. 

12.  Where  the  vendor,  under  a  contract  for  the  sale  of  land  provid- 
ing for  payment  by  installments  and  for  a  forfeiture  for  violation  of 
any  condition,  waived  the  time  clause,  the  purchaser  being  delinquent 
in  the  payment  of  taxes,  and  telling  vendor,  when  demand  was  made, 
that  she  could  meet  payments  then  past  due,  made  no  tender  of  pay* 
ment  thereafter,  nor  any  showing  of  readiness  to  meet  payment,  either 
before  or  after  the  deed  in  escrow  was  withdrawn  by  the  vendor, 
further  notice  and  reasonable  time  for  performance  after  forfeiture 
was  waived,  and  the  purchaser  in  legal  effect  consented  to  the  termina- 
tion of  the  contract  under  its  terms.     (Mitchell  v.  Hughes,  574.) 
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Vendor  mad  PnrdkMtr— Oontnct-— Notei. 

13.  Although  a  vendor,  after  canceling  a  contract  for  the  sale  of 
land  providing  for  payment  of  the  purchase  price  in  installmenta  and 
for  forfeiture  for  default  of  any  conditioni  cannot  collect  notea  for 
pajments  falling  due  after  he  has  retaken  possession,  where  a  not« 
was  given  for  an  amount  then  due  under  the  contract,  when  the  pur- 
chaser was  in  possession  thereunder,  the  existing  debt  being  a  prerequi- 
site to  a  then  right  to  continue  in  possession,  the  vendor  was  entitled 
to  retain  and  collect  it.     (Mitchell  v.  Hughes,  574.) 

YBXDIOT. 

See  Trial,  6,  7,  10. 

AffldaTlt  of  Jnxm  to  Impeadi  Verdiel 
See  New  Trial,  4. 
See  Trial,  12. 


See  Fraudulent  Conveyances,  !• 

See  Parties,  1. 

See  Pleadings,  11,  12. 

See  Vendor  and  Purchaser,  8,  7,  12. 

Waiver  of  Jury. 
See  Trial,  11. 

WABBANT8. 

See  Waters  and  Watercourses,  3,  4. 

WATEB  DISTBIOTSb 

See  Waters  and  Watercourses,  1« 


See  Mandamus,  8-6. 

WATEB8  AND  WATBBCX>UB6B& 

Waters    and    Watercoursea— Water    Dlatrict^— Beginning   Work   hf 
Water-master— Statute. 

L  By  direct  provision  of  Section  6621,  L.  O.  L.,  the  water-master 
of  a  water  district  can  legally  begin  work  only  upon  written  de- 
mand being  made  on  him  by  one  or  more  water  users,  or  upon  call 
of  the  division  superintendent.     (Brewster  v.  Springer,  68.) 

Waters  and  Waterconrses— Compensation  of  Water-master— Statute — 
Mandatory  Cfharacter. 

2.  Section  6619,  L.  O.  L.,  providing  that,  upon  presentation  to  the 
county  court  by  a  water-master  of  his  claim  for  services,  approved 
by  the  division  superintendent  and  accompanied  by  the  written  de- 
mand of  the  water  users  that  the  water-master  begin  work,  the 
County  Court,  shall  allow  it,  is  mandatory  and  conclusive  upon  the 
County  Court,  as  it  is  if  the  services  were  rendered  upon  the  order 
of  the  division  superintendent.     (Brewster  v.  Springer,  68.) 
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Waters  and  WatercovrseB — ^Water  Bights— Determlnatloi^— Proceed- 
inga. 

3.  Under  Seetion  6635,  L.  0.  It,,  providing  that,  on  petition  of  one- 
or  more  water  users  upon  any  stream  requesting  the  determination  of 
the  relative  rights  of  claimants  to  its  water,  the  state  water  board, 
as  it  is  styled  in  Laws  of  1913,  Chapter  82,  shall  take  certain  pro- 
ceedings outlined,  and  that,  in  case  suit  is  brought  in  the  Circuit  Court 
for  the  determination  of  rights  to  the  use  of  water,  the  case  may,  in 
the  discretion  of  the  court,  be  transferred  to  the  water  board  for  de- 
termination, a  suit  brought  in  the  Circuit  Court  under  Section  51  to 
restrain  an  irrigation  district  from  interfering  with  the  natural  flow 
of  water  in  a  stream  is  tantamount  to  and  serves  the  purpose  of  a 
petition  addressed  directly  to  the  water  board.  (Oregon  Lum.  Co.  v. 
East  Fork  Irr.  Dist.,  568.) 

Waters  and  Watarconrses — ^Irrigation  Dlatilct— Property  and  Indebted- 
ness— ^Evidence — ^Tnist 

4.  In  a  suit  to  enjoin  the  assignment  and  payment  of  warrants 
issued  by  defendant  irrigation  district  to  an  engineer  and  to  cancel 
such  orders,  evidence  held  to  show  that  the  engineer,  who  had  been  paid 
a  certain  amount  for  services  and  expenses  in  making  applications  for 
water  and  reservoir  privileges  was  acting  as  the  agent  of,  and  the 
trustee  for,  the  district,  so  that  he  could  not  legally  acquire  any  rights 
therein  against  the  district  which  might  become  inimical  to  it,  and 
was  not  entitled  to  any  part  of  the  warrants  issued  to  him  for  such 
water  and  reservoir  rights.     (Danby  v.  Starlight  Irr.  Co.,  619.) 

Waters  and  Watercourse*— Irrigation  District— Warranto— "Negotiable 
Instnunent.'' 

5.  Warrants  issued  by  the  board  of  directors  of  an  irrigation  dis- 
trict appointed  by  the  County  Court  of  that  county  drawn  on  the 
treasurer  of  the  distriet  authorizing  the  holder  to  receive  certain  sums 
of  money  out  of  the  quasi  municipal  treasury  were  not  "negotiable  in- 
struments" in  the  sense  of  the  law-merchant,  in  so  far  as  to  preclude 
evidence  of  their  invalidity,  or  defenses  available  against  the  original 
payee,  even  when  sought  to  be  enforced  by  a  bona  fide  purchaser. 
(Danby  v.  Starlight  Irr.  Co.,  619.) 

See  Constitutional  Law,  6. 

WHABVE& 

See  Municipal  Corporations,  7. 

WtLZJUADrA,  OHABTEB  OF. 
See  Dennis  v.  Willamina,  486. 

WILLS. 

Wills— Probate— Snffldency  of  Evidence — ^Unsound  of  Mind. 

1.  Evidence  on  a  proceeding  for  the  probate  of  a  will  contested 
by  the  surviving  husband  of  the  decedent  on  the  ground  that  she 
was  not  of  sound  mind  when  it  was  executed,  held  to  show  that  the  will 
was  the  product  of  disease  and  delusion,  and  not  the  deliberate  act  of 
a  person  capable  of  intelligently  selecting  the  objects  of  her  bounty. 
(In  re  Bowell's  Estate,  617.) 
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WITNB88B8. 

Wltnawee    BTamintlon—Befrtliiiig  Menuffy— Memomida^ 

1.  Plain tiif,  who  sued  for  work  and  labor  performed  and  goods 
furnished,  should  hare  been  permitted  to  refresh  his  memory  as  to  the 
value  thereof  by  reference  to  memoranda  on  which  totals  of  the 
amounts  were  entered  by  his  wife  at  his  direction  at  the  time  itemized 
statements  were  rendered  defendant,  under  Section  859,  L.  O.  L., 
providing  that  a  witness  may  refresh  his  memory  by  anything  written 
by  himself  or  at  his  direction  at  the  time  when  the  fact  occurred,  ot 
immediately  thereafter,  or  when  the  fact  was  fresh  in  his  memory 
and  he  knew  the  writing  to  be  correct,  and  that  the  writing  be  pro- 
duced for  inspection  ana  cross-examination.  (McDanieli  ▼.  Harring- 
ton, 628.) 

See  Evidence,  3. 

W0BD6  AND  PHBA8B8. 

"Any"— Paulson  v.  Weeks,  468. 


Any  Time" — Paulson  y.  Weeks,  468. 

Assess"— Portland  v.  Portland  Ey.,  L.  k  P.  Co.,  271. 
"Candidate"— McCamant  v.  Olcott,  246. 
"Doing  Business" — Vermont  Farm  Mach.  Co.  v.  Hall,  308. 
"Final  Order"— Flynn  v.  Davidson,  502. 
"Franchise"— Portland  v.  Portland  Ey.,  L.  k  P.  Co.,  271. 
"Idem  Sonans"— Smith  v.  Dwight,  1. 

"Interstate  Commerce" — Vermont  Farm  Mach.  Co.  v.  Hall,  808. 
"Issued"— McMaster  v.  Euby,  476. 

"Negotiable  Instruments" — Danby  v.  Starlight  Irr.  Co.,  619. 
"Officer  of  Bank"— Carlon  v.  First  N%t.  Bank,  539. 
"Option"— Lemler  v.  Bord,  224. 
"Beasonablv  Safe  Place  to  Work" — Nordin  ▼.  Lovegren  Lumber  Co., 

140. 
"Record"— McMaster  v.  Ruby,  476. 
"Street"— Cole  v.  Seaside,  73. 
"Taking"— Kurtz  v.  Southern  Pacific  Co.,  218. 
"Tax"— Portland  v.  Portland  Gas  k  Coke  Co.,  194. 
"Void  Judgment"— Flynn  v.  Davidson,  502. 

WOBK  AND  LABOE. 

Work  and  Labor— Oompeiisatioii—BeMOiubla  Value— Buden  of  Proof. 

1.  In  such  case,  where  plaintiff  elected  to  sue  for  such  reasonable 
value,  the  burden  was  on  him  to  introduce  testimony  tending  to  show 
what  the  reasonable  value  was.     (McDaniels  v.  Harrington,  628.) 
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